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Note:

The English translation of the Act of 29 January 2004 — Public Procurement Law is provided by
the Polish Public Procurement Office (PPO) solely for information purposes. The PPO takes no
responsibility for the accuracy and completeness of this translation. The Polish language version
published in the Journal of Law (Dziennik Ustaw) should be considered the only authentic text of
the Act.

The first publication of the Polish version:

Journal of Law of 2004 No. 19, item 177 (Dziennik Ustaw z 2004r. Nr 19, poz. 177).
The latest publication of the Polish consolidated version:

Journal of Law of 2007 No 223, item 1655 (Dziennik Ustaw z 2007r. Nr 223, poz. 1655).

The consolidated text presented below includes the amendments to the Act introduced in the years
2004-2008.

ACT
of 29 January 2004
PUBLIC PROCUREMENT LAW

TITLE 1
GENERAL PROVISIONS

Chapter 1
Subject of regulation

Article 1

This Act specifies the rules and procedures for awarding public contracts, legal pro-
tection measures, control of the award of public contracts and the competent authorities
with respect to matters addressed in this Act.

Article 2

For the purpose of this Act:

1) price — shall mean price within the meaning of Article 3 paragraph 1 item 1 of the Act
of 5 July 2001 on Prices (Dz. U. of 2002 No 97 item 1050 as amended');

2) supplies — shall mean the acquiring of things, rights and other possessions, in
particular on the basis of contracts for purchase, supply, rental or lease;

2a) dynamic purchasing system — shall mean a time-constrained electronic process of
awarding public contracts having as their object generally available supplies pur-
chased under contracts for purchase or generally available services;

3) head of the awarding entity — shall mean a person or body, who - in accordance
with the provisions, statute or agreement in force — is entitled to manage the
awarding entity, with the exclusion of the plenipotentiaries established by the
awarding entity;

4) works concessions — shall mean those works contracts, where the remuneration
for their execution consists either in the right to exploit the work or in this right
together with payment;

' The amendments to the mentioned Act were published in the Dz. U. of 2002 No. 144 item 1204,
0f' 2003 No. 137 item 1302 and of 2004 No. 96 item 959 and No. 210 item 2135.
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5) the best (most advantageous) tender — shall mean either the tender providing the
most advantageous balance of price and other criteria relating to the object of the
contract or the tender with the lowest price; in the case of public contracts within
the scope of creative or research activities where the object of the contract cannot
be established in advance in an univocal and comprehensive way, the best tender
shall mean the tender providing the most advantageous balance of price and other
criteria relating to the object of the contract;

6) tender for lot — shall mean a tender providing, in accordance with the content of
the specification of essential terms of the contract, for the performance of a part
of the contract (lot);

7) variant (tender) — shall mean a tender providing, in accordance with the terms of
specified in the specification of essential terms of the contract, for a method of the
performance of the contract other than that specified by the awarding entity;

8) works — shall mean the execution or the design and execution of works within the
meaning of the Act of 7 July 1994 — Construction Law (Dz. U. of 2006 No. 156,
item 1118, as amended), as well as the realisation of the work within the meaning
of the Act of 7 July 1994 — Construction Law, by whatever means in compliance
with the requirements provided by the awarding entity;

9) public funds — shall mean public funds within the meaning of provisions on pu-
blic finances;

9a) framework agreement — shall mean an agreement concluded between the awar-
ding entity and one or a bigger number of economic operators for the purpose of
establishing the conditions concerning the public contracts to be awarded within
a given period, in particular with reference to the prices and, if necessary, envisa-
ged quantities;

10) services — shall mean any services not having as their object works or sup-
plies; and are services listed in the Annex II to the Directive 2004/18/CE
of the European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts or Annexes XVIIA and XVIIB
to Directive 2004/17/EC of the European Parliament and of the Council of
31 March 2004 coordinating the procurement procedures of entities opera-
ting in the water, energy, transport and postal services;

11) economic operators — shall mean natural persons, legal persons or organisational
units not having legal personality, who compete for the award of a contract, have
submitted their tenders or concluded a public procurement contract;

12) awarding entities — shall mean natural persons, legal persons or organisational
units not having legal personality, obliged to apply this Act;

13) public contracts — shall mean contracts for pecuniary interest concluded between
an awarding entity and an economic operator, having as their object services,
supplies or works.

Article 3

. This Act shall apply to public contracts, hereinafter referred to as “contracts”, awar-
ded by:

1) the public finance sector units within the meaning of provisions on public finances;

2) state organisational units not having legal personality, other than those specified
initem 1;



3)

3a)

4)

5)

6)

7)

legal persons, other than those specified in item 1, established for the specific pur-
pose of meeting needs in the general interest, not having industrial or commercial
character, if the entities referred to in these provisions and in items 1 and 2, separa-
tely or jointly, directly or indirectly through another entity:

a) finance them in more than 50%, or
b) have more than half of shares or stocks, or
¢) supervise their managerial board, or

d) have the right to appoint more than half of the members of their supervisory
or managerial board;

associations of the entities referred to in items 1 and 2, or entities referred to in
item 3;

entities other than those specified in items 1-3a, if the contract is awarded for the
purposes of exercising one of the activities referred to in Article 132, if such an
activity is exercised on the basis of special or exclusive rights, or if the entities
referred to in items 1-3a, separately or jointly, directly or indirectly through ano-
ther entity, have a dominant influence over them, in particular:

a) finance them in more than 50 %, or

b) have more than half of the shares or stocks, or

c) have more than half of the votes resulting from the shares or stocks, or
d) supervise their managerial board, or

e) have the right to appoint more than half of the members of their managerial
board;

entities other than those specified in items 1 and 2, if all of the following circum-
stances occur:

a) more than 50% of the value of the contract awarded by them is financed from
public funds or by the entities referred to in items 1-3a,

b) the value of a contract is equal to or exceeds the amounts specified in the
provisions issued under Article 11 paragraph 8,

c) the contract object is works comprising the activities in the field of overland
and maritime engineering, construction of hospitals, sport, recreation and le-
isure centres, school buildings, facilities used by the universities or buildings
used by the public administration or services connected with such works;

entities, other than those specified in items 1 and 2, if the contract awarded by
them is financed with the participation of funds, the allocation of which is depen-
dent on the use of the contract award procedure provided for in this Act;

entities which have been granted the public works concession by the entities
referred to in items 1-3a, insofar as they award contracts for the purpose of the
execution of that concession.

. Special or exclusive rights within the meaning of paragraph 1 item 4 shall be rights
granted by a law or an administrative decision consisting in the reservation for one
or more entities of the performance of a specific activity where complying with the
conditions for obtaining such a right as regulated by separate provisions does not

result in obligation of the granting that right.

Article 4

This Act shall not apply to:

1)

contracts awarded pursuant to:

a) special procedure of an international organisation different from the one pro-
vided for in the Act,



b)

¢)

international agreements relating to the stationing of troops to which the
Republic of Poland is a party, if such agreements provide for contract award
procedures other than those provided for in this Act,

an international agreement concluded between the Republic of Poland and
one or more states non being a Member of the European Union, concerning
the implementation or execution of a project by the parties to that agreement,
if that agreement provides for contract award procedures other than those
provided for this in this Act;

2) contracts of the National Bank of Poland related to:

a)

b)

¢)
d)

e)

f)
g)

the exercise of tasks concerning the implementation of the financial policy, in
particular contracts for financial services in connection with the issue, sale,
purchase or transfer of securities or other financial instruments,

the trading of securities issued by the State Treasury,
the management of internal and external debt,
the issue of currency and the administering of that currency,

accumulation of foreign exchange reserves and management of those
reserves,

accumulation of gold and precious metals,
the operation of bank accounts and conduct of bank financial settlements;

3) contracts where the object of the contract includes:

a)
b)

©)
d)

e)

g)

h)

),

k)

arbitration or conciliation services,

services of the National Bank of Poland,

[deleted]

[deleted]

research and development services and provision of research services,

which are not wholly remunerated by the awarding entity and which
results are not exclusively owned by the awarding entity,

supplies and services being subject to Article 296 of the Treaty establishing
the European Community,

purchase, preparation, production or co-production of programme material
intended for broadcasting by radio or television broadcasters,

purchase of broadcasting time,

purchase of property rights and other rights to real estates, in particular lease
and rental rights,

financial services related to the issue, sale, purchase or transfer of securities
or other financial instruments, in particular when related to transactions
aimed at obtaining financial resources or capital for the awarding entity;

supply of rights for emission of greenhouse gases and other substances,
units of certified reduction of emissions and reduction emission units,
within the meaning of regulations on the trade of rights for emission of
greenhouse gases and other substances into the atmosphere;

4) employment contracts;
4a) [deleted]

5) contracts which are declared state secret according to the provisions on protec-
tion of confidential information or when the basic interest of the State’s security
so requires, or the contracts declared confidential, if the basic public interest or
basic state interest so requires;



6) contracts for services awarded to another awarding entity, referred to in Article 3
paragraph 1 items 1-3a, which by means of an act or administrative decision has
been granted with the exclusive right to render those services;

7) allocation of subsidies from public funds, if these subsidies are allocated pursu-
ant to acts;

8) contracts and contests where their value does not exceed the equivalent in PLN
of EUR 14 000;

9) [deleted]

10) contracts granted by entities performing at least one of the following types of
activities:

a) making available a public telecommunication network,
b) operation of a public telecommunication network,

c¢) provision of publicly available telecommunication services by means of a pu-
blic telecommunication network or provision of electronic mail services by
means of such a network

— if the contract is awarded only for the purpose of carrying out one of such activi-
ties;

11) purchase of supplies, services or works from the central purchasing body or from
the economic operators selected by the central purchasing body.

Article 4a. [deleted]
Article 5

. In contract award procedures where the object of the contract includes services
listed in the Annex II B to the Directive 2004/18/CE of the Directive 2004/18/EC
of the European Parliament and of the Council of 31 March 2004 on the co-
ordination of procedures for the award of public works contracts, public sup-
ply contracts and public service contracts or services listed in Annex XVII B
to Directive 2004/17/EC of the European Parliament and of the Council of
31 March 2004 coordinating the procurement procedures of entities operating
in the water, energy, transport and postal services, the awarding entity may not
apply the provisions of this Act concerning: time limits for requests to participa-
te in a procedure or time limits for submission of tenders, deposits, obligation to
request documents certifying the fulfilment of conditions for the participation in
contract award procedure, the prohibition to determine criteria for evaluation
of tenders on the basis of the economic operator’s characteristics and precondi-
tions other than those concerning the contract value for the selection of negotia-
ted procedure with publication, negotiated procedure without publication, requ-
est-for-quotations and electronic bidding also the preconditions for the selection
of the single-source procurement procedure and the obligation to inform about
these cases the President of the Public Procurement Office, hereinafter referred
to as “PPO President”.

. If the contract includes at the same time services referred to in paragraph 1 and other
services, supplies or works, provisions relating to the object of the contract with the
largest share in the given contract in terms of value shall be applicable to the award
of the contract.

. The awarding entity may not combine other contracts with services, referred to in pa-
ragraph 1, with the intention of avoiding the application of contract award procedures
specified in this Act.
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Article 6

1. Ifa contract includes simultaneously the provision of supplies and services, or works
and services, the award of the contract shall be regulated by provisions relating to the
object of the contract with the largest share in the given contract in terms of value.

2. Ifacontract includes simultaneously the provision of supplies and services consisting
in the sitting or installation of the supplied article or other good, provisions relating to
supplies shall apply to the award of such a contract.

3. If a contract includes simultaneously works and supplies necessary for their execu-
tion, provisions relating to public works shall apply to the award of such a contract.

4. If a contract includes simultaneously services and works necessary for their execu-
tion, provisions relating to services shall apply to the award of such a contract.

Art. 6a.

In case of tender for lots, the awarding entity may apply provisions appropria-
te for the value of the lot, if the value of the lot is less than the PLN equivalent
of EUR 80 000 for supplies and services and less than the PLN equivalent of
EUR 1 000 000 for works, under the condition that the total value of those lots is
less than 20% of the contract value.

Chapter 2
Principles of award of contracts

Article 7

1. Awarding entities shall prepare and conduct contract award procedures in a manner
ensuring fair competition and equal treatment of economic operators.

2. Actions connected with the preparation and conduct of contract award procedures
shall be performed by persons ensuring impartiality and objectivity.

3. Contracts shall be awarded only to economic operators chosen in accordance with the
provisions of this Act.

Article 8.
1. Contract award procedures shall be public.

2. The awarding entity may limit the access to information connected with the award
procedure only under the circumstances specified in this Act.

3. Information, which is regarded as a business secret, within the meaning of the provi-
sions concerning the combating of unfair competition, shall not be disclosed, if not
later than within the time limit for the submission of tenders an economic operator
made a reservation as to their nondisclosure. The economic operator may not stipula-
te that the information referred to in Article 86 paragraph 4 should not be disclosed.
The provision of this paragraph shall apply accordingly to design contests.

Article 9.

1. Contract award procedures shall be conducted in writing, subject to the exceptions
specified in this Act.

2. Contract award procedures shall be conducted in Polish.



. In particularly justified cases the awarding entity may agree on the submission of
a request to participate in contract award procedures, statements, tenders and other
documents also in a language commonly used in international trade or in a language
of the country in which the contract is awarded.

Article 10.

. The primary procedures for awarding contracts are open tendering and restricted ten-
dering.

. Awarding entity may award contracts by negotiated procedure with publication, com-
petitive dialogue, negotiated procedure without publication, single-source procure-
ment procedure, request-for-quotations procedure or by electronic bidding procedure
only under the circumstances specified in this Act.

Chapter 3
Contract notices

Article 11.
. Notices referred to in this Act:

1) shall be placed in the Public Procurement Bulletin available on the portal of
Public Procurement Office, hereinafter referred to as the “PPO”;

2) shall be published in the Official Journal of the European Union if they are di-
spatched to the Office for Official Publications of the European Communities.

. [deleted]

3. [deleted]

. The notice placed in the Public Procurement Bulletin may be modified by the
awarding entity by placing the notice on the modification of the notice in the
Public Procurement Bulletin, which contain in particular the date of the modi-
fied contract notice and its number.

. The awarding entity may place the contract notice in Public Procurement Bulletin,
the publication of which is not mandatory due to the contract value.

. The Prime Minister shall determine, by means of a regulation, the standard forms of
notices to be placed in the Public Procurement Bulletin, taking into consideration the
types of notices and value of contract or the design contest.

. Notices to be dispatched to the Office for Official Publications of the European Com-
munities shall conform to the standard forms laid down in the Commission Regula-
tion (EC) No. 1564/2005 of 7 September 2005 establishing standard forms for the
publication of notices in the framework of public procurement procedures pursuant
to Directives 2004/17/EC and 2004/18/EC of the European Parliament and of the
Council (OJL257 0f1.10.2005, p. 1), if the contract or design contest value exceeds
the amounts provided for in the provisions issued under paragraph 8 below.

. The Prime Minister shall determine, by means of a regulation, the value thresholds
of contracts and design contests which require the dispatch of a notice to the Office
for Official Publications of the European Communities, taking into consideration the
applicable provisions of the Community law.
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Article 12.

The notices are placed in Public Procurement Bulletin by electronic means using the
standard forms available on the PPO portal.

Notices shall be dispatched to the Office for Official Publications of the European
Communities in writing, by fax or by electronic means, and in cases provided for in
the Act - by electronic means in accordance with the form and procedures indicated
on the website, referred to in paragraph 3 of Annex VIII to Directive 2004/18/EC
of the European Parliament and of the Council of 31 March 2004 on the coordination
of procedures for the award of public works contracts, public supply contracts and
public service contracts or in paragraph 3 of Annex XX to Directive 2004/17/EC of
the European Parliament and of the Council of 31 March 2004 coordinating the pro-
curement procedures of entities operating in the water, energy, transport and postal
services sectors, hereinafter referred to as the “website referred to in the directive”.

. The awarding entity is required to prove:

1) that the notice was placed in the Public Procurement Bulletin, and in particular
shall keep the proof thereof;

2) that the notice was published in the Official Journal of the European Union, and
in particular shall keep the proof thereof.

The notice published in the Official Journal of the European Union may be modi-
fied by the awarding entity by dispatching the Notice for additional information,
information on incomplete procedure or corrigendum to the Office for Official
Publications of the European Communities by electronic means in accordance
with form and procedures indicated on the website specified in the Directive.

The awarding entity may dispatch to the Office for Official Publications of the Euro-
pean Communities a notice, the publication of which is not mandatory because of the
value of a contract or design contest.

Art. 12a.

In case of modification of the contract notice placed in the Public Procurement
Bulletin or published in the Official Journal of the European Union, the awarding
entity shall extend the time limit for submission of requests to participate in con-
tract award procedure or the time limit for submission of tenders to the additional
time indispensable to make changes in requests or tenders, if necessary.

If the modification, referred to in paragraph 1, is essential, in particular con-
cerns the description of the object, size and range of contract, contract award
criteria, conditions for participation in the contract award procedure or method
used for the evaluation of fulfilment of those conditions, the awarding entity
shall extend the time limit for submission of requests to participate in contract
award procedure or time limit for submission of tenders to additional time in-
dispensable to make changes in requests or tenders, however in contract award
procedures where the value is equal to or exceeds the amounts specified in pro-
visions issued under Article 11 paragraph 8, the time limit:

1) for submission of tenders shall not be less than 22 days - from the date of
dispatch of modification of the contract notice to the Office for Official
Publications of the European Communities- in case of open tendering;



2) for submission of requests to participate in the contract award procedure
shall not be less than 30 days, and in the event of extreme urgency for the
award of a contract not less than 10 days from the date the modification
of the contract notice is dispatched to the Office for Official Publications of
the European Communities — in case of restricted tendering or negotiated
procedure with publication.

3. After the modification of the contract notice is placed in the Public Procurement
Bulletin or dispatch to the Official Journal of the European Union , the awar-
ding entity shall fortwith place the information on the modification in its seat
and its website.

Article 13.

1. The awarding entity, immediately following the approval or adoption of a finan-
cial plan according to the provisions, statute or agreement that the awarding entity
is obliged to follow, and in the case of awarding entities which do not prepare finan-
cial plans — once a year, may dispatch to the Office for Official Publications of the
European Communities or post on its own website in a separate section for procure-
ment, hereinafter referred to as the “buyer’s profile”, a prior information notice about
contracts or framework agreements envisaged for the following 12 months, the value
of which:

1) for works — is equal or exceeds the threshold amount defined in the provisions
issued under Article 11 paragraph 8, resulting in the mandatory dispatch of works
contract notices to the Office for Official Publications of the European Commu-
nities;

2) when totalled for supplies of value equal to or exceeding the threshold amounts
defined in the provisions issued under Article 11 paragraph 8 within a given group
provided for in the Regulation (EC) No. 2195/2002 of the European Parliament
and of the Council of 5 November 2002 on the Common Procurement Vocabulary
(OJ L 340 of 16.12.2002, p. 0001-0562, Official Journal of the European Union
- Polish Special Edition, chapter 6, table 7, page 3 as amended?, hereinafter
referred to as the “Common Procurement Vocabulary”, is equal or exceeds the
PLN equivalent of EUR 750 000;

3) when totalled for services of value equal to or exceeding the threshold amounts
defined in the provisions issued under Article 11 paragraph 8 within a given cate-
gory 1-16 defined in Annex III to the Common Procurement Vocabulary, is equal
or exceeds the PLN equivalent of EUR 750 000.

2. The notice referred to in paragraph 1 may be posted by awarding entity on the buy-
er’s profile after dispatching a notice on the buyer’s profile to the Office for Official
Publications of the European Communities by electronic means in accordance with
the form and procedures indicated on the website referred to in the directive.

3. The provisions of paragraph 1 shall not apply to planned contracts for services refer-
red to in Article 5 paragraph 1 nor to planned contracts awarded by a procedure other
than open tendering, restricted tendering, negotiated procedure with publication or
competitive dialogue.

? This Regulation was amended by Commission Regulation (EC) No.. 2151/2003 of 16 December
2003 amending Regulation (EC) No.. 2195/2002 of the European Parliament and of the Council
on the Common Procurement Vocabulary (OJ L 329 of 17.12.2003, p. 1-270).
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TITLE II
AWARD PROCEDURES

Chapter 1
Awarding Entity and Economic Operators

Article 14.

Provisions of the Act of 23 April 1964 —the Civil Code (Journal of Law of 1964 No 16
item 93 as amended® shall apply to actions undertaken by the awarding entity and economic
operators in the contract award procedure, unless provisions of this Act provide otherwise.

Article 15.
1. Contract award procedures shall be prepared and conducted by the awarding entity.

2. The awarding entity may entrust the preparation or the conduct of award procedures,
to its own organisational unit or to a third party.

3. The entities referred to in paragraph 2 shall act as plenipotentiaries of the awarding
entity.

Article 15a.

1. The central purchasing body may prepare and conduct contract award procedures,
award contracts or conclude framework agreements for awarding entities of govern-
ment administration if such contracts are connected with the activities of more than
one awarding entity.

2. Awarding entities in government administration may award contracts under a fra-
mework agreement concluded by the central purchasing body if this is provided for
in the framework agreement.

3. The central purchasing body may perform the activities referred to in paragraph 1,
also for the purposes of other awarding entities.

4. The Prime Minister may appoint the central purchasing body from among govern-
ment administration bodies or organizational units which are subordinate to or super-
vised by them.

5. The Prime Minister may obligate its subordinate organizational units, by order, to
obtain certain types of contracts from the central purchasing body or from economic
operators selected by the central purchasing body, and to award contracts on the basis

9 The amendments to the mentioned Act were published in the Dz. U. of 1971 No. 27, item 252,
of 1976 No. 19 item 122, of 1982 No. 11 item 81, No. 19 item 147 and No. 30 item 210, of
1984 No. 45 item 242, of 1985 No. 22 item 99, of 1989 No. 3 item 11, of 1990 No. 34 item 198,
No. 55item 321 and No. 79 item 464, 0f 1991 No. 107 item 464 and 115 item 496, 0of 1993 No. 17
item 78, of 1994 No. 27 item 96, No. 85 item 388 and No. 105 item 509, of 1995 No. 83
item 417, of 1996 No. 114 item 542, No. 139 item 646 and No. 149 item 703, of 1997 No. 43
item 272, No. 115 item 741, No. 117 item 751 and No. 157 item 1040, of 1998 No. 106 item
668 and No. 117 item 758, of 1999 No. 52, item 532, of 200 No. 22 item271, No. 74 item 855
and 857, No. 88 item 983 and 114 item 1191, of 2001 No. 11 item 91, No. 71 item 733, No. 130
item 1450 and 145 item 1638, of 2002 No. 113 item 984 and 141 item 1176, of 2003 No. 49
item 408, No. 60 item 535, No. 64 item 592 and No. 124 item 1151, of 2004 No. 91item 870,
No. 96 item 959, No. 162 item 1692, No. 172 item 1804 and No. 281 item 2783, of 2005 No. 48
item 462, No. 157 item 1316 and No. 172 item 1438 and of 2006 No. 133 item 935
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of a framework agreement concluded by the central purchasing body, and to define
the scope of information to be provided by such units to the central purchasing body
as necessary to conduct the procedure, and the mode of cooperation with the central
purchasing body.

. All provisions applicable to the awarding entity shall likewise apply accordingly to
the central purchasing body.

Article 16.

. Awarding entities may conduct a procedure and award a contract jointly by appoin-
ting from among themselves the awarding entity entitled to conduct an award proce-
dure and award the contract on their behalf.

. [deleted]

. The Minister in charge of a section of the government administration may appoint, by
order, from among organisational units subordinate to or supervised by the Minister,
a competent awarding entity with respect to the conduct an award procedure and the
award of contracts on behalf of these units, and may also obligate such units to obtain
certain types of contracts from the indicated central purchasing body or from econo-
mic operators selected by the central purchasing body, and to award contracts on the
basis of a framework agreement concluded by the central purchasing body.

. A unit of territorial self-government executive body may appoint by a regulation
from among the subordinated local government organisational units the competent
organisational unit with respect to the conduct of an award procedure and the award
of contracts on behalf of these units.

. Provisions relating to the awarding entity shall apply respectively to the awarding
entities referred to in paragraph 1.

Article 17.

. Persons performing actions in connection with the conduct of award procedures shall
be subject to exclusion, if:

1) they are competing for a contract;

2) remain in matrimony, consanguinity or affinity in direct line or consanguinity
or affinity in indirect line up to the second degree, or is related due to adoption,
legal custody or guardianship with economic operator, his legal deputy or mem-
bers of managing or supervisory bodies of economic operators competing for
a contract;

3) during the three years prior to the date of the start of the contract award procedure
they remained in a relationship of employment or service with the economic ope-
rator or were members of managing or supervisory bodies of economic operators
competing for a contract;

4) remain in such legal or actual relationship with the economic operator, which
may raise justified doubts as to their impartiality;

5) have been legally sentenced for an offence committed in connection with con-
tract award procedures, bribery, offence against economic turnover or any other
offence committed with the aim of gaining financial profit.

. Persons performing actions in connection with a contract award procedure shall pro-
vide a written statement, under the pain of penal liability for making false statements,
about the absence or existence of the circumstances referred to in paragraph 1.
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Actions in connection with the contract award procedure undertaken by a person
subject to exclusion after they became aware of the circumstances referred to in para-
graph 1 shall be repeated, except for the opening of tenders and other factual actions
having no influence on the outcome of the procedure.

Article 18.

. The head of the awarding entity shall be the person responsible for the preparation

and conduct of the contract award procedure.

. Other persons shall be also responsible for the preparation and conduct of the con-

tract award procedure to the extent to which they have been entrusted with actions
related to the conduct and preparation of the contract award procedure. The head of
the awarding entity may entrust the performance of actions reserved for him, which
are specified in this Chapter, to the employees of the awarding entity.

Where the preparation and conduct of the contract award procedure is reserved under
separate provisions to a body other than the head of the awarding entity, the provisions
relating to the head of the awarding entity shall apply to that body respectively.

Article 19.

. The head of the awarding entity shall appoint a tender committee for the conduct

of an award procedure, hereinafter referred to as the “tender committee”, where the
contract value is equal to or exceeds the amounts specified in the provisions issued
under Article 11 paragraph 8.

Where the contract value is less than the amounts specified in the provisions issued
under Article 11 paragraph 8, the head of the awarding entity may appoint a tender
committee. The provisions of this Chapter shall apply accordingly.

. Tender committee may be of a permanent character or be appointed for a particular

procedure.

Article 20.

. The tender committee is an auxiliary team of the head of the awarding entity appoin-

ted to evaluate the fulfilment of the conditions for participation by economic opera-
tors in a contract award procedure and to examine and evaluate tenders.

The head of the awarding entity may also entrust the tender committee with actions
related to the conduct and preparation of a contract award procedure other than those
specified in paragraph 1. The provisions of this Chapter shall apply accordingly.

. The tender committee shall, in particular, submit to the head of the awarding entity

proposals to exclude an economic operator, reject a tender and to select the most
advantageous tender, and also, to the extent referred to in paragraph 1, shall make
a request to cancel the contract award procedure.

Article 21.

. Members of the tender committee shall be appointed and recalled by the head of the

awarding entity.

The tender committee shall be composed of at least 3 persons.

3. The head of the awarding entity shall specify the organisation, composition, wor-
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. If the performance of specific actions in connection with the preparation and conduct
of a contract award procedure requires special knowledge, the head of the awarding
entity may at its own initiative or at the request of the tender committee appoint
experts. The provisions of Article 17 shall apply accordingly.

Article 22.
. Eligible to compete for a contract shall be economic operators who:

1) are authorised to perform specific activities or actions, if such authorisations are
required by the law;

2) have the necessary knowledge and experience, and have at their disposal
the technical potential and personnel capable of performing the contract; or
present a written commitment of other entities where the technical poten-
tial and personnel capable of performing the contract is made available to
them;

3) are in a financial and economic situation ensuring the performance of the con-
tract;

4) are not liable to exclusion from the award procedure.

. The awarding entity shall not specify conditions for participation in the contract
award procedure in a manner restricting fair competition.

Article 23.
. Economic operators may compete for a contract jointly.

. In the event referred to in paragraph 1, economic operators shall appoint a plenipo-
tentiary to represent them in the contract award procedure or in the procedure and
conclusion of a public procurement contract.

. The provisions relating to economic operators shall apply respectively to the econo-
mic operators referred to in paragraph 1.

. If a tender submitted by economic operators, referred to in paragraph 1, has been
selected, the awarding entity may request prior to the conclusion of a public pro-
curement contracts, an agreement resolving cooperation between those economic
operators.

Article 24.
. Excluded from contract award procedures shall be:

1) economic operators who caused damage by failing to perform a contract or
by performing a contract improperly if the damage was stated by legally
valid decision of the court in the past 3 years prior to the launch of the pro-
cedure;

2) economic operators against whom the winding up procedure has been started or
whose bankruptcy has been declared, except for economic operators who, upon
bankruptcy declaration, entered into a composition approved by a valid court
decision, unless such a composition provides for payment to the creditors by
a liquidation of the assets of the bankrupt entity;

3) economic operators who are in arrears with payment of taxes, charges or social
insurance or health insurance premiums, with the exception of cases where they
have been legally exempted, their outstanding payments have been deferred or
divided into instalments or the execution of a decision of a competent authority
has been stopped in its entirety;
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4)

5)

6)

7)

8)

9)

natural persons, who have been validly sentenced for an offence committed in
connection with a contract award procedure, offence against the rights of people
performing paid work, for bribery, for an offence against economic turnover or
for any other offence committed with the aim of gaining financial profits, as well
as for treasury offence or an offence of participation in organized crime group or
in a union aimed at committing an offence or treasury offence;

registered partnership whose partner has been validly sentenced for an offence
committed in connection with a contract award procedure, offence against the
rights of people performing paid work, for bribery, for an offence against econo-
mic turnover or for any other offence committed with the aim of gaining financial
profits, as well as for treasury offence or an offence of participation in organized
crime group or in a union aimed at committing an offence or treasury offence;

professional partnership whose partner or member of the management board has
been validly sentenced for an offence committed in connection with a contract
award procedure, offence against the rights of people performing paid work, for
bribery, for an offence against economic turnover or for any other offence com-
mitted with the aim of gaining financial profits, as well as for treasury offence
or an offence of participation in organized crime group or in a union aimed at
committing an offence or treasury offence;

limited partnership and limited joint-stock partnership whose general partner has
been validly sentenced for an offence committed in connection with a contract
award procedure, offence against the rights of people performing paid work, for
bribery, for an offence against economic turnover or for any other offence com-
mitted with the aim of gaining financial profits, as well as for treasury offence
or an offence of participation in organized crime group or in a union aimed at
committing an offence or treasury offence;

legal persons whose active member of the managing body has been validly sen-
tenced for an offence committed in connection with a contract award procedure,
offence against the rights of people performing paid work, for bribery, for an
offence against economic turnover or for any other offence committed with the
aim of gaining financial profits, as well as for treasury offence or an offence of
participation in organized crime group or in a union aimed at committing an of-
fence or treasury offence;

collective entities, with respect to whom a court has issued a decision prohibiting
them from competing for contracts under the provisions concerning the liability
of collective entities for tort under the liability to penalty;

10) economic operators who fail to comply with the conditions for participation in an

award procedure referred to in Article 22 paragraph 1 items 1-3.

Excluded from contract award procedures shall also be:

1)

2)

3)

economic operators who directly performed actions in connection with the prepa-
ration of the conducted procedure or while preparing a tender used persons per-
forming those actions, unless the participation of such economic operators in the
procedure shall not distort fair competition; this provision shall not apply to any
economic operators who are awarded with a contracts under Article 62 paragraph
1 item 2 or Article 67 paragraph 1 items 1 and 2;

economic operators who provided false information having impact on the outco-
me of the procedure being conducted;

economic operators who have not submitted a statement about the fulfilment of
the conditions for participation in the procedure or documents confirming the
fulfilment of those conditions or the submitted documents contain errors, subject
to Article 26 paragraph 3;



4) economic operators who have not provided a tender deposit, including the one
for the extended period during which they must maintain their tenders or have
not agreed to the extension of the period during which they must maintain their
tenders.

3. The awarding entity shall forthwith inform the economic operator about exclusion
from the award procedure providing factual and legal grounds, subject to Article 92
paragraph 1 item 3.

4. The tender of an excluded economic operator shall be considered rejected.
Art. 24a.

The awarding entity, after the court’s decision, referred to in Article 24 para-
graph 1 item 1, becomes legally binding, shall dispatch its copy to the President of
PPO. After the receipt of the copy, the PPO President shall forthwith make change
in the register, referred to in Article 154 item Sa.

Article 25.

1. In contract award procedures the awarding entity may request from economic opera-
tors only declarations and documents necessary to conduct procedures. Declarations
and documents proving:

1) that they satisfy the conditions for participation in the procedure;

2) that the tendered supplies, services and works satisfy the requirements specified
by the awarding entity

- the awarding entity shall indicate in the contract notice, specification of the essential
terms of contract or in the invitation to tender.

2. The Prime Minister shall specify, by a regulation, the types of documents which the
awarding entity may require from the economic operator and the forms in which such
documents may be provided, taking into consideration that instead of such document,
the economic operator may provide a declaration made before a competent authority
to confirm his compliance with conditions for participation in a contract awarding
procedure, and that the economic operator may prove his lack of criminal record par-
ticularly by means of information from the National Register of Criminal Records,
and the confirmation that tendered supplies, services and works correspond to the
requirements defined by awarding entity may be the confirmation issued particularly
by the entity authorized to carry out quality controls, and likewise taking into consi-
deration that the forms of such documents should make it possible to award contract
using electronic means.

Article 26.

1. Where the value of the contract is equal to or exceeds the amounts specified in the
provisions issued under Article 11 paragraph 8, the awarding entity shall request from
the economic operators documents proving that they satisfy the conditions for parti-
cipation in the procedure.

2. Where the value of the contract does not exceed the amounts specified in the provi-
sions issued under Article 11 paragraph 8, the awarding entity may request from the
economic operators documents proving that they satisfy the conditions for participa-
tion in the procedure.

3. The awarding entity shall call on economic operators who did not submit dec-
larations or documents, referred to in Article 25 paragraph 1, or the economic
operators who did not submit plenipotentiaries, or the economic operators who
submitted declarations or documents referred to in Article 25 paragraph 1, that
contain errors or those who submitted defective plenipotentiaries to supplement
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the documents in a defined time limit unless, despite the supplement, the tender
of the economic operator is rejected or the cancellation of the procedure is ne-
cessary. The declarations or documents, submitted on request of the awarding
entity, shall confirm that the economic operator satisfies the conditions for par-
ticipation in the award procedure and shall confirm the fulfilment by supplies,
services or works of conditions specified by the awarding entity, not later than
on the day when the time limit for submission of the requests to participate in
the contract award procedure expires.

The awarding entity shall fix a time limit for explanations referring to documents and
declarations, referred to in Article 25 paragraph 1.

[deleted]
Article 27.

. In award procedures, the awarding entity and the economic operators shall provide

statements, requests, notifications and information in writing, by fax or by electronic
means, as selected by the awarding entity.

If the awarding entity or the economic operator provides statements, requests, notifi-
cations and information by fax or by electronic means, either party at the request of
the other party shall acknowledge the receipt immediately.

The selected method for providing statements, requests, notifications and information
may not restrict competition; the written form shall be always permissible unless the
Act provides otherwise.

The awarding entity may require in a contract notice, the requests to participate in
a contract award procedure to be sent by fax, to be confirmed in writing or in electronic
form with a secure electronic signature verifiable using a valid qualified certificate.

The information about the submission of the request to participate in a contract award
procedure may be made by telephone prior to the expiry of the time limit for submis-
sion of the request to participate in a contract award procedure. The request shall be
deemed as made within the time limit if the request has been sent in writing to the
awarding entity, prior to the expiry of the time limit for the submission of requests to
participate in the award procedure and the awarding entity has received it not later
than within 7 days from the expiry of the time limit for submission of such requests.

Article 28. [deleted]

Chapter 2
Preparation of a procedure

Article 29.

. The object of the contract should be described in an unequivocal and exhaustive man-

ner by means of sufficiently precise and comprehensive wording, taking into consi-
deration all requirements and circumstances which could influence the preparation of
a tender.

The object of the contract shall not be described in a manner which could restrict fair
competition.

The object of the contract shall not be described by reference to trade marks, patents
or origin unless this is justified by the nature of the object of the contract or where the
awarding entity cannot otherwise describe the object of the contract with sufficient pre-
cision, provided that such references are accompanied by the words “or equivalent”.



Article 30.

. The awarding entity shall describe the object of contract using technical and qu-
alitative characteristics complying with the Polish Standards transposing European
harmonised standards or with the standards of the European Economic Area member
states transposing those standards.

. In the absence of Polish Standards transposing European harmonised standards or
the standards of the European Economic Area member states transposing those stan-
dards, the following standards shall be taken into consideration (in order):

1) European technical approvals;
2) common technical specifications;
3) international standards;

4) other technical reference systems provided for by the European standardisation
bodies.

. In the absence of Polish Standards transposing European harmonised standards or the
standards of the European Economic Area member states transposing those standards
and in the absence of the approvals, specifications, standards and systems referred to
in paragraph 2, the following standards shall be taken into consideration (in order):

1) Polish Standards;
2) Polish technical approvals;
3) Polish technical specifications.

. When describing the object of the contract with the use of standards, approvals, tech-
nical specifications and systems of references, referred to in paragraphs 1 - 3, the
awarding entity shall be required to indicate, that it admits the solutions equivalent to
those described ones.

. The economic operator, when citing the solutions equivalent to the one described by
the awarding entity, shall be required to point out, that its tendered supplies, services
and works meet the requirements specified by the awarding entity.

. The awarding entity may not describe the object of contract on the basis of the provi-
sions of paragraph 1-3 if it provides a precise description of the object of contract by
indicating the functional requirements. Such requirements may include a description
of environmental impact.

. Indescribing the object of contract, the names and codes provided for in the Common
Procurement Vocabulary shall be used.

Article 31.

. The awarding entity shall describe the object of a public works contract using design
documentation and technical specification of the execution and acceptance of works.

. Where the object of contract involves the design and execution of works within the
meaning of the Act of 7 July 1994 - Construction Law, the awarding entity shall de-
scribe the object of the contract using a functional and utility programme.

. The functional and utility programme shall include the description of the works whe-
re the designation of the finished works, as well as the technical, economic, architec-
tural, material and functional requirements to be complied with, are indicated.

. The competent Minister in the field of construction, spatial development and housing
shall specify by a regulation the detailed scope and form of:
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1) design documentation,
2) technical specification of the execution and acceptance of works,
3) functional and utility programme

- having regard to the type of works, as well as the names and codes of the Common
Procurement Vocabulary.

Article 32.

The value of the contract shall be determined on the basis of the total estimated
remuneration of the economic operator, excluding the tax on goods and services,
determined by the awarding entity with due diligence.

. The awarding entity may not split up a contract into lots or understate its value with

the intention of avoiding the application of this Act.

. When the awarding entity envisages the award of supplementary contracts referred to

in Article 67 paragraph 1 items 6 and 7 or Article 134 paragraph 6 item 3 and 4, supple-
mentary contracts shall be considered in the calculation of the value of the contract.

If the awarding entity allows for the possibility of submitting tenders for lots or
awards the contract in lots, where each of those lots constitutes the object of a separa-
te procedure, the value of the contract shall be the aggregate value of all those lots.

Where a separate, financially independent organisational unit of the awarding entity
awards a contract in connection with its own activities, the value of the awarded
contract shall be calculated separately from the value of contracts awarded by other
financially independent organisational units of that awarding entity.

The value of a dynamic purchasing system shall be the total value of contracts inclu-
ded in this system which the awarding entity intends to award over the period of the
duration of the dynamic purchasing system.

The value of a framework agreement is the total value of contracts which the awarding
entity intends to award over the period of duration of the framework agreement.

Article 33.

. The value of public works contract shall be determined on the basis of:

1) investor’s cost calculation, made at the stage of preparation of the design docu-
mentation, or on the basis of the envisaged cost of works specified in the func-
tional and utility programme - where the object of the contract involves works
within the meaning of the Act of 7 July 1994 Construction Law;

1) envisaged cost of design work and the envisaged cost of works specified in the
functional-utility program - where the object of the contract involves the design
and execution of works within the meaning of the Act of 7 July 1994 Construc-
tion Law.

In calculating the value of a public works contract, the contract value must include

also the value of supplies needed to carry out the works, which the awarding entity
makes available to the economic operator.

. The competent Minister in the field of construction, spatial development and housing

shall specify by a regulation:

1) methods and basis for preparing investor’s cost calculations;

2) methods and basis for calculation of envisaged costs of design work and envisa-
ged costs of works specified in the functional and utility programme

- taking into consideration technical, technological and organisational data which
influence the contract value.



Article 34.

. The basis for calculating the value of a contract for recurring services or supplies
shall be the total value of contracts of the same type:

1) awarded over the previous 12 months or in the previous budget year, taking into
account the quantitative changes of the purchased services or supplies and the
average annual index of consumer prices (ICP) of products and services foreca-
sted for a given year, or

2) which the awarding entity intends to award within 12 months following the first
delivery of such services or supplies.

. The choice of the basis for calculating the value of contracts for recurring services or
supplies shall not be made with the aim of avoiding the application of the provisions
of this Act.

. Where the contract is awarded:

1) for the indefinite duration, the contract value shall be the value determined taking
into account of a 48-month time period of the contract performance;

2) for a determinate duration:

a) not exceeding 12 months - the contract value shall be the value determined
taking into account the time of its duration;

b) exceeding 12 months —the contract value shall be the value determined taking
into account the time of its duration, and in case of contracts for supplies
acquired on the basis of rent, lease or leasing, along with a final value of the
object of the public procurement contract.

. Where the contract covers banking services or other financial services, the value of
the contract shall be banking fees, charges, interests and other similar services.

. Where the contract for services or supplies provides for option clauses, the basis for
calculating the contract value shall be the biggest possible scope of that contract inc-
lusive of the option clauses.

Article 35.

. The contract value shall be calculated not earlier than 3 months prior to the date of the
start of a contract award procedure where the object of the contract covers supplies or
services and not earlier than 6 months prior to the date of the start of a contract award
procedure in the case of works.

. If the circumstances having influence on the calculation of the contract have changed
after that calculation was made, the awarding entity shall make a change in the calcu-
lation prior to the start of the award procedure.

. At least once in two years the Prime Minister shall specify, by means of a regulation,
the average exchange rate of PLN against EUR constituting the basis for converting
the value of contracts, taking into account the average exchange rate announced by
the European Commission in the Official Journal of European Union.

Article 36.
. The specification of essential terms of the contract shall include at least:

1) name (company name) and address of the awarding entity;
2) procedure for awarding the contract;
3) description of the object of contract;
4) time limit for contract performance;
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5) description of the conditions for participation in the procedure and the descrip-
tion of the method used for the evaluation of the fulfilment of those conditions;

6) information concerning declarations and documents to be provided by econo-
mic operators to confirm the fulfilment of the conditions for participation in the
procedure;

7) information on the manner of communication between the awarding entity and
economic operators as well as of dispatch of declarations and documents, indica-
tion of persons authorised to communicate with the economic operators;

8) deposit requirements;

9) time limit during which an economic operator must maintain its tender;

10) description of the manner of the tender preparation;

11) date and place of the submission and of the opening of tenders;

12) description of the method of the price calculation;

13) description of criteria which the awarding entity will apply in selecting a tender,
specifying also the importance of particular criteria and method of evaluation of
tenders;

14) information concerning formalities which should be met following the selection
of a tender in order to conclude a public procurement contract;

15) requirements concerning the security on due performance of the contract;

16) provisions of essence to the parties which will be introduced into the concluded
public procurement contract, general terms of the contract or model contract, if
the awarding entity requires the economic operator to conclude a public procure-
ment contract with it on these terms;

17) information on legal protection measures available to an economic operator du-
ring the contract award procedure.

Unless the Act provides otherwise, the specification of the essential terms of the con-
tract shall also include:

1) description of the lots if the awarding entity admits the submission of tenders for
lots;

2) the maximum number of economic operators with whom the awarding entity
shall conclude a framework agreement if the awarding entity envisages to conc-
lude a framework agreement;

3) information about the envisaged supplementary contracts as referred to in Article
67 paragraph 1 items 6 and 7 or Article 134 paragraph 6 item 3 and 4, if the
awarding entity envisages the award of such contracts;

4) description of the method for submitting variants if admitted by the awarding
entity and the minimum requirements to be met by variants;

5) the e-mail or website address of the awarding entity, if the awarding entity admits
communication by electronic means;

6) information concerning foreign currencies in which settlements between the
awarding entity and the economic operators can be made, if the awarding entity
envisages to settle contracts in foreign currencies;

7) if the awarding entity envisages an electronic auction:

a) information about the envisaged selection of the best tender with the use of
electronic auction,

b) requirements on the registration and identification of the economic operators,
including technical requirements for computer devices,

¢) information on which tender evaluation criteria shall be used in the electronic
auction;



4a.

8) the amount of reimbursement of the participation costs in the award procedure, if
the awarding entity admits it.

In contract award procedures where the value is less than the amounts specified in
provisions issued under Article 11 paragraph 8, the specification of essential terms of
contract may not include the information referred to in paragraph 1 items 6, 8 and 15.

The awarding entity requests the economic operator to indicate in its tender the parts
of the contract which the economic operator intends to subcontract.

The economic operator may entrust subcontractors with executing the contract,
except for the case when the awarding entity defined in the specification of the
essential terms of contract that the contract or its part may not be subcontracted
on account of the nature of the object of contract.

Article 37.

Specification of essential terms of the contract shall be provided free-of-charge, sub-
ject to Article 42 paragraph 2.

The awarding entity may provide the specification of essential terms of the contract
on its own website from the day, on which the contract notice is placed in the Public
Procurement Bulletin or published in the Official Journal of European Union until the
expiry of the time limit for submission of tenders, subject to Article 42 paragraph 1.

Article 38.

The economic operator may request the awarding entity to explain the contents of
the specification of essential terms of the contract. The awarding entity shall provide
such explanation immediately unless it received such a request for explanation less
than 6 days before the time limit for the submission of tenders, and in the case of
restricted tendering and negotiated procedure with publication, if there is an extreme
urgency of awarding a contract — less than 4 days before the time limit for the sub-
mission of tenders.

The awarding entity shall provide the text of the queries along with the explanations
at the same time to all the economic operators who have received the specification of
essential terms of contract, without disclosing the source of the query, and shall post
it on its website if the specification is available on this website.

The awarding entity may arrange a meeting of all the economic operators to dispel
any doubts concerning the contents of the specification of essential terms of contract
and post likewise on its website an information concerning the date of the meeting
if the specification is on the website; in that case, information shall be prepared con-
taining all specification queries made during that meeting and the answers to such
queries without disclosing the source of the queries. Information from the meeting
shall be immediately provided to the economic operators who have received the spe-
cification of essential terms of contract and shall be posted on the website if the spe-
cification of essential terms of contract is placed on the website.

In justified cases, the awarding entity may, prior to the expiry of the time limit
for the submission of tenders, modify the content of the specification of essential
terms of contract. This modification shall be immediately provided to all the
economic operators who have received the specification of essential terms of
contract, and it shall be posted on the website of the awarding entity if the spe-
cification is available on this website.

If the modification of specification of essential terms of contract in contract
award procedure under open tendering leads to modification of the contract
notice, the awarding entity:
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1) shall place the notice on the modification of the notice in the Public Procure-
ment Bulletin, if the contract value is less than the amounts specified in the
provisions issued under Article 11 paragraph 8;

2) shall dispatch the Notice for additional information, information on incom-
plete procedure or corrigendum to the Office of Official Publications of the
European Communities by electronic means in accordance with form and
procedures indicated on the website specified in the Directive, if the contract
value is equal to or exceeds the amounts specified in the provisions issued
under Article 11 paragraph 8.

4b.Without prejudice to exceptions envisaged in the Act, the modification of the

specification of essential terms of contract after the expiry of the time limit for
the submission of requests to participate in the contract award procedure under
restricted tendering, negotiated procedure with publication, which lead to mo-
dification of the content of contract notice, is inadmissible.

5. [deleted]

6. If an additional time is necessary to make changes to the tenders due to the mo-

7.

dification of the content of specification of essential terms of contract which does
not lead to the modification of the content of the contract notice, the awarding
entity shall extend the time limit for the submission of tenders, and shall notify it
to the economic operators who have received the specification of essential terms
of contract, and shall likewise post this information on its website if the specifi-
cation is available on this website.

[deleted]

Chapter 3
Procedures for awarding public contracts

Section 1
Open tendering

Article 39.

Open tendering means contract award procedures in which, following a public con-

tract notice, all interested economic operators may submit their tenders.
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Article 40.

. In open tendering the awarding entity commences an award procedure by placing the

contract notice in a place accessible to the public in its seat and on its website.

Where the value of the contract is less than the amounts specified in the provisions
issued under Article 11 paragraph 8, the awarding entity shall place the contract noti-
ce in the Public Procurement Bulletin.

If the contract value exceeds the amounts specified in the provisions issued under
Article 11 paragraph 8, the awarding entity shall dispatch a contract notice to the
Office for Official Publications of the European Communities.

Where the contract value is equal to or exceeds the PLN equivalent of EUR 20 000 000
for works, and of EUR 10 000 000 for supplies and services, the awarding entity shall
place a contract notice in a national daily or periodical.

The awarding entity may also publish a contract notice in a different manner.



6. The contract notice placed or published, accordingly, in a place accessible to the
public in the seat of the awarding entities, on websites referred to in paragraph 1, in
a national daily or periodical or in any other manner:

1) shall not be placed or published prior to the day, on which the notice is placed
in Public Procurement Bulletin, and in the case referred to in paragraph 3, prior
to the day of its dispatch to the Office for Official Publications of the European
Communities;

2) shall not contain information other than the one placed in Public Procurement
Bulletin, and in the case referred to in paragraph 3, other than the information
dispatched to the Office for Official Publications of the European Communities;

3) shall contain information about the day the contract notice is to be placed in
the Public Procurement Bulletin, and in the case referred to in paragraph 3, on
the day of its dispatch to the Office for Official Publications of the European
Communities.

Article 41.

The contract referred to in Article 40 paragraph 1 shall contain at least:

1) name (company name) and address of the awarding entity;

2) type of the contract award procedure;

3) the website address where the specification of essential terms of contract is posted;

4) definition of the object of contract and of the volume or scope of the contract,
stating whether it is possible to submit tenders for lots;

5) information concerning the possibility of submitting variants;
6) contract execution date;

7) description of the conditions for participation in the award procedure as well as
description of how compliance with these conditions is evaluated;

8) information concerning the deposit;

9) criteria for evaluation of tenders and their significance;

10) place and time limit for submission of tenders;

11) time limit during which a economic operator must maintain his tender;
12) information on the intention to conclude a framework agreement;

13) information on the intention to establish a dynamic purchasing system including
the website address where additional information concerning the dynamic pur-
chasing system shall be posted;

15) information on the envisaged selection of the best tender with the use of electro-
nic auction including the address of the website where the electronic auction shall
be held.

16)information on supplementary contracts, referred to in Article 67 paragraph
1 item 6 and 7 or Article 134 paragraph 6 item 3 and 4, if the awarding entity
envisages the award of such contracts.

Article 42.

1. The specification of essential terms of contract shall be made available on the website
from the day, on which the contract notice is placed in Public Procurement Bulletin or
published in the Official Journal of European Union until the expiry of the time limit
for submission of tenders.

2. the awarding entity shall provide, at the request of economic operator, the specifica-
tion of essential terms of contract within 5 days. The fee, which the awarding entity
may demand, may only cover printing and delivery costs.
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1.

Article 43.

Where the value of the contract is less than the amounts specified in a provisions
issued under Article 11 paragraph 8, the awarding entity shall fix the time limit for
submission of tenders taking into consideration the time necessary for preparation
and submission of tender, however, in case of contracts for supplies or services, the
time limit shall not be less than 7 days from the day, on which the contract notice is
placed in the Public Procurement Bulletin, and in case of contracts for works- not less
than 20 days..

If the contract value is equal to or exceeds the amounts specified in the provisions
issued under Article 11 paragraph 8, the time limit for the submission of tenders shall
not be less than:

1) 40 days - from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities by electronic means with the use of the
standard form and procedures indicated on the website referred to in the directive;

2) 47 days - from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities, in other way than specified in item 1.

If the contract value is equal to or exceeds the amounts specified in a provisions
issued under Article 11 paragraph 8, and the information about the contract was in-
cluded in the prior information notice on contracts planned within the next 12 mon-
ths, dispatched or posted on the buyer’s profile at least 52 days prior to the date of
dispatch of the contract notice to the Office for Official Publications of the European
Communities, the awarding entity may fix a time limit for submission of tenders not
less than:

1) 29 days - from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities by electronic means with the use of
the form and procedures indicated on the website referred to in the directive.

2) 36 days - from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities, in other way than specified in item 1.

The awarding entity may fix time limits, referred to in paragraph 2 and 3, which are
5 days shorter.

Article 44.

The economic operator shall attach to his tender a declaration that he satisfies the

conditions for participation in the award procedure, and where the awarding entity requ-
ires so, he shall also submit documents confirming the fulfilment of those conditions.

Article 45.

. The awarding entity shall require the economic operators to pay a deposit where the

value of the contract is equal to or exceeds the expressed in PLN equivalent of the
amounts specified in the provisions issued under Article 11 paragraph 8.

The awarding entity may require the economic operators to pay a deposit where the
value of the contract is less than the amounts specified in the provisions issued under
Article 11 paragraph 8.

3. The deposit shall be paid prior to the final date for submission of tenders.

4. The awarding entity shall define the amount of the deposit, however not more
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than 3 % of the contract value.

If the awarding entity admits tenders for lots or awards contract in lots, it shall define the
deposit amount for each lot. The provisions of paragraph 4 shall apply accordingly.



5a.If the awarding entity envisages the award of supplementary contracts, referred
to in Article 67 paragraph 1 item 6 and 7 or Article 134 paragraph 6 item 3 and
4, the awarding entity shall estimate the value of the deposit for the value of the
main contract. The provisions of Article 4 shall apply accordingly.

6. The deposit may be paid in one or several of the following forms:
1) cash;
2) bank sureties or guarantees of collective savings-loan fund, however the surety of
collective savings-loan fund is always a financial surety;
3) bank guarantees;
4) insurance guarantees;

5) sureties given by entities, referred to in Article 6b paragraph 5 item 2 of the Act
of 9 November 2000 on Establishment of Polish Agency for Enterprise Develop-
ment (Dz. U. No. 109, item 1158, as amended? .

7. A deposit paid in cash shall be paid by a bank transfer to a bank account indicated by
the awarding entity.

8. A deposit paid in cash shall be kept by the awarding entity in a bank account.

Article 46.
1. The awarding entity shall return a deposit forthwith, if:

1) the time limit during which the economic operator must maintain his tender has
expired;

2) the public procurement contract has been concluded and the security on due per-
formance of this contract has been provided;

3) the awarding entity cancelled the contract award procedure and any protests have
been ultimately resolved or the time limit for the submission thereof has expired.

2. Without prejudice to paragraph 4, the awarding entity shall forthwith return
the deposit at the request of the economic operator:

1) who withdrew his tender prior to the expiry of the time limit for submission of
tenders;

2) who was excluded from the procedure;
3) whose tender was rejected.

3. The awarding entity may request a new deposit from the economic operators, whose
deposit was returned based on the paragraph 2 item 2 and 3, if the exclusion of the
economic operator or rejection of tender was annulled as a result of the final resolu-
tion of protest. The economic operators pay a deposit within the time limit fixed by
the awarding entity.

4. If the deposit was paid in cash, the awarding entity shall return it together with in-
terest resulting from the bank account agreement where it was kept, less the cost of
bank charges for maintaining the account and commission for the transfer of money
to the bank account indicated by the economic operator.

4 The amendments to the mentioned Act were published in the Dz. U. of 2002 No. 25 item 253,
No. 66 item 596 and No. 216 item 1824, of 2004 No. 145 item 1537 and No. 281 item 2785,
of 2005 No. 132 item 1110, No. 179 item 1484 and No. 249 item 2104 and of 2006 No. 149
item 1074.
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4a. The awarding entity shall retain the deposit together with interest, if the econo-

mic operator in response to the call, referred to in Article 26 paragraph 3, did
not submit declarations or documents, referred to in Article 25 paragraph 1, or
plenipotentiaries, unless the economic operator proves that it was due to reasons
not on its part.

. The awarding entity shall retain the deposit together with interest, if the economic

operator whose tender has been selected:
1) refused to sign the public procurement contract on the terms specified in the tender;
2) failed to produce the required security on due performance of the contract;

3) the public procurement contract could not be signed due to a fault on the part of
the economic operator.

Section 2
Restricted tendering

Article 47.

Restricted tendering means contract award procedures in which, following a public

contract notice, economic operators submit requests to participate in a contract award
procedure, and tenders may be submitted by economic operators invited to submit their
tenders.

L.
2.

28

Article 48.

Article 40 shall apply accordingly to the start of a restricted procedure.

The contract notice, referred to in Article 47, shall include at least the following:
1) name (company name) and address of the awarding entity;

2) type of contract award procedure;

3) description of the object of the contract providing information concerning the
possibility of submitting tenders for lots;

4) information concerning the possibility of submitting variants;
5) contract execution date;

6) description of conditions for participation in a procedure, along with pro-
vision of their weightiness and description of the manner for evaluation of
fulfilment of these conditions;

7) information about declarations and documents to be delivered by economic operators
to prove the fulfilment of the conditions for participation in the award procedure;

8) number of economic operators to be invited to submit their tenders;

9) information on a deposit;

10) criteria for evaluation of tenders and their relative weightings;

11) place and time limit for submitting requests to participate in the award procedure;

12) website address where the specification of essential terms of contract is posted, if
the awarding entity posts the specification on the website;

13) information on the intention to conclude a framework agreement;
14) information on the envisaged selection of the best tender with the use of electro-

nic auction including the address of the website where the electronic auction shall
be held.

15) information on supplementary contracts, referred to in Article 67 paragraph
1item 6 and 7 or Article 134 paragraph 6 item 3 and 4, if the awarding entity
envisages the award of such contracts.



1a.

Article 49.

. If the contract value is less than the amounts specified in the provisions issued under

Article 11 paragraph 8, the awarding entity shall fix in the contract notice a time limit
for submission of requests to participate in a procedure taking into consideration the
time necessary for preparation and lodging of the required documents, however the
time limit may not be less than 7 days from the day, on which the contract notice is
placed in the Public Procurement Bulletin.

If the contract value is equal to or exceeds the amounts specified in the provisions
issued under Article 11 paragraph 8, the time limit for submitting requests to partici-
pate in a restricted tendering procedure may not be shorter than:

1) 30 days — from the day the contract notice is dispatched to the Office for Official
Publications of the European Communities by electronic means with the use of
the form and procedures posted on the website referred to in a directive;

2) 37 days — from the day the contract notice is dispatched to the Office for Official
Publications of the European Communities in other way than referred to in item 1.

In the event of extreme urgency for the award of a contract the awarding entity may,
in the cases referred to in paragraph 2, fix a shorter time limit for the submission of
requests to participate in a restricted tendering procedure, however not shorter than:

1) 10 days - from the day the contract notice is dispatched to the Office for Official
Publications of the European Communities by electronic means with the use of
the form posted on the website referred to in a directive;

2) 15 days - from the day the contract notice is dispatched to the Office for Official
Publications of the European Communities by fax.

Article 50.

. The economic operator shall attach to his request to participate in contract award

procedure a declaration that he satisfies the conditions for participation in the award
procedure, and where the awarding entity requires so, he shall also submit documents
confirming the fulfilment of those conditions.

In case of lodging the request to participate in contract award procedure after
the expiry of the time limit, the awarding entity shall forthwith notify it to the
economic operator; the request shall be returned after the expiry of the time
limit for lodging the protest.

Article 51.

The awarding entity shall invite tenders from economic operators satisfying the condi-
tions for participation in the procedure in such a number, as specified in the contract
notice, which shall ensure competition and shall not be less than 5 and not more than 20.

The awarding entity shall immediately inform the economic operators satisfying the
conditions for participation in the procedure about the results of the assessment of
compliance with such conditions and the received compliance scores.

Where the number of economic operators satisfying the conditions for participation
in the procedure exceeds the number specified in the contract notice, the awarding
entity shall invite to submit the tenders those economic operators who received the
highest compliance scores. Economic operators who have not been invited to submit
the tenders shall be deemed excluded from the contract award procedure.

. Where the number of economic operators satisfying the conditions for participation

in the procedure is less than specified in the contract notice, the awarding entity shall
invite all economic operators satisfying those conditions to submit tenders.
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Along with the invitation to tender, the awarding entity shall provide the econo-
mic operators with the specification of essential terms of contract and shall indicate
the day and place of publication of the contract notice as referred to in Article 47.
The provisions of Article 36 paragraph 1 items 5 and 6 shall not apply.

Article 52.

. Where the contract value is less than the amounts specified in the provisions issued

under Article 11 paragraph 8, the awarding entity shall fix a time limit for submission
of tenders taking into consideration the time necessary to prepare and submit a tender,
however, this shall not be less than 7 days from the date of dispatch of the invitation
to tender for supplies and services, and not less than 14 days for works.

. Ifthe contract value is equal to or exceeds the amounts defined in the provisions issu-

ed under Article 11 paragraph 8, the time limit for the submission of tenders may not
be shorter than 40 days from the date the invitation to submit tenders is dispatched.

In the event referred to in paragraph 2, the awarding entity may fix a time limit for the
submission of tenders not shorter than 36 days if the information about the contract
was included in the prior information notice concerning contracts planned within
12 months, dispatched or posted on the buyer’s profile at least 52 days prior to the
date of dispatching the contract notice to the Office for Official Publications of the
European Communities.

In the event of an extreme urgency for the award of a contract the awarding entity
may, in the cases referred to in paragraph 2, fix a shorter time limit for submission of
tenders, which shall not, however, be less than 10 days.

The awarding entity may fix the time limits, referred to in paragraph 2, five days
shorter, if the specification of essential terms of contract is available on its websi-
te from the day of publication of the contract notice in the Official Journal of the
European Union until the expiry of the time limit for the submission of tenders.

Article 53.
The provisions of Article 45 and 46 shall apply to restricted tendering.

Section 3
Negotiated procedure with publication

Article 54.

Negotiated procedure with publication means contract award procedures in which,

following a public contract notice, the awarding entity shall invite economic operators
admitted to participate in the contract award procedure to submit initial tenders not con-
taining prices, negotiate the terms, and then invite them to submit the tenders.

1.
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Article 55.

The awarding entities may award contracts by negotiated procedure with publication
if at least one of the circumstances listed below has occurred:

1) during the prior award procedure under open tendering, restricted tendering or
competitive dialogue all the tenders have been rejected and the original condi-
tions of the contract are not substantially altered;

2) in exceptional circumstances, where the nature of the supplies, services or works
or the entailed risks make prior pricing impossible;



3) the specific characteristics of the services to be procured cannot be established
in advance in such a way so as to enable the selection of the best tender under the
procedure of open or restricted tendering;

4) the object of the contract is works carried out purely for the purpose of research,
experiment or development, and not to provide profits or to recover any incurred
research and development costs;

5) the contract value is less than the amounts specified in the provisions issued un-
der Article 11 paragraph 8.

. [deleted]
Article 56.

. In commencing a negotiated procedure with publication, the provisions of Article 40
and of Article 48 paragraph 2 shall apply accordingly.

. For the submission of the requests to participate in a negotiated procedure with publi-
cation, the provisions of Article 49 and 50 shall apply accordingly.

Article 57.

. The awarding entity shall immediately inform the economic operators who submitted
requests to participate in a procedure on the results of compliance assessment and
about the received compliance scores.

. The awarding entity shall invite to submit initial tenders the economic operators who
comply with the participation requirements; in a number provided for in the contact
notice that ensures fair competition, not less than 3, however in the case where the
value of the works contract is equal to or exceeds the amounts specified in the provi-
sions issued under Article 11 paragraph 8, not less than 5. The provisions of Articles
82-84, Article 89 paragraph 1 items 1-3, 5, 8 and Article 93 paragraph 1 items 1, 6-7
and paragraphs 2-4 shall apply accordingly.

. If the number of economic operators who comply with the participation requirements
is bigger than the one provided for in the notice, the awarding entity shall invite to
submit initial tenders the economic operators who have received the highest com-
pliance scores. All economic operators who have not been invited to submit an initial
tender shall be deemed as excluded from the contract award procedure.

. If the number of economic operators who comply with the participation requirements
is less than that provided for in the notice, the awarding entity shall invite to submit
initial tenders all the economic operators who have complied with the requirements.

. Along with the invitation to submit initial tenders, the awarding entity shall provide
the specification of essential terms of contract. The provisions of Article 36 para-
graph 1 items 5, 6, 9, and 11 shall not apply.

. The awarding entity shall fix a time limit for the submission of initial tenders taking
into account the time necessary to prepare and submit an initial tender, however this
time limit may not be shorter than 10 days from the date of invitation to submit initial
tenders.

Article 58.

. The awarding entity shall invite to negotiations all the economic operators whose
initial tenders are non-rejectable, indicating the date and place of publication of the
contract notice.

. The awarding entity shall conduct negotiation to supplement or to make more precise
the description of the object of contract or the conditions for the public procurement
contract.
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The negotiations shall be confidential. Without the other party’s consent, neither party
may disclose any technical nor business information connected with the negotiations.

Any requirements, explanations and information or documents related to the negotia-
tions shall be provided to the economic operators on equal terms.

Article 59.

. After conducting the negotiations, the awarding entity may supplement or make more

precise the specification of essential terms of contract only insofar as it was the sub-
ject of the negotiations.

The change referred to in paragraph 1 may not result in a substantial modification of
the object of contract or of the initial terms of contract.

Article 60.

. The awarding entity shall invite the economic operators with whom it conducted the

negotiations to submit their tenders. The provisions of Article 45 and 46 shall apply.
The invitation to tender shall at least contain information about:

1) place and date for the submission and for the opening of tenders;

2) required deposit;

3) time limit during which an economic operator must maintain its tender.

The awarding entity shall fix a time limit for the submission of tenders taking into
account the time necessary to prepare and submit the tender; however that time limit
shall not be shorter than 10 days from the date the invitation to tender is made.

In the event of any changes referred to in Article 59 paragraph 1, made by the awar-
ding entity, along with the invitation to submit tenders, the awarding entity shall
provide the specification of essential terms of contract or shall place it on its website,
if the specification is available on this website.

Section 3a
Competitive dialogue

Article 60a.

Competitive dialogue means contract award procedure in which, following a public

contract notice the awarding entity conducts a dialogue with selected economic opera-
tors, and then invites them to tender.

1.

2.
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Article 60b.

The awarding entity may award a contract by competitive dialogue if the following
conditions are all met:

1) in particular, due to the complex nature of the contract, and in particular when it
is not possible to describe the object of the contract in accordance with Articles
30 and 31 or to objectively define the legal or financial conditions of contract
performance, it is not possible to award contract by the open tendering procedure
or restricted tendering procedure;

2) the price is not the only criterion of the selection of the best tender.
[deleted]



Article 60c.

. To commence the competitive dialogue procedure, the provisions of Article 40 and

Article 48 paragraph 2 shall apply accordingly, however the contract notice shall also

include:

1) a description of needs and requirements of the awarding entity defined in a way
that enables the economic operators to prepare for participation in the dialogue,
or an information on the manner of obtaining such a description;

2) information on the value of reward for the economic operators who, during the
dialogue, presented the solutions which constitute the basis for submission of
tenders, if the reward is envisaged by the awarding entity.

For submission of requests to participate in the dialogue, the provisions of Artic-
le 49 paragraph 1 and 2 and Article 50 shall apply accordingly.

Article 60d.

. The awarding entity shall immediately inform the economic operators who have sub-

mitted requests to participate in a procedure about the results of the assessment of their
compliance with the participation requirements and about their compliance scores.

The awarding entity shall invite to competitive dialogue the economic operators who
comply with the participation requirements; in a number specified in the contract
notice which shall ensure competition, not less than 3, however in the case where the
contract value is equal to or exceeds the amounts specified in the provisions issued
under Article 11 paragraph 8, not less than 5.

If the number of economic operators who comply with the participation requirements
is bigger than the one provided for in the notice, the awarding entity shall invite to
participate in the dialogue those economic operators who have received the highest
compliance scores. All economic operators who have not been invited to participate
in the dialogue shall be deemed as excluded from the contract award procedure.

If the number of economic operators who comply with the participation requirements
is less than that provided for in the notice, the awarding entity shall invite to participate
in the dialogue all economic operators who have complied with the requirements.
The invitation to participate in the dialogue shall include at least:

1) information about the date and place of publication of the contract notice;

2) description of the needs and requirements of the awarding entity specified in
a manner that allows the economic operators preparation to participate in a dialo-
gue, or information concerning the way of obtaining such description;

3) information about the place and date of the start of the dialogue.

. All requirements, explanation and information or documents connected with the dia-

logue shall be provided to the economic operators on equal terms.

The conducted dialogue shall be confidential and may concern all the aspects of the
contract. Without the other party’s consent, neither party may disclose any technical
nor business information connected with the dialogue.

Article 60e.

The awarding entity conducts the dialogue until it is capable of determining — by
comparing the solutions proposed by the economic operators, if necessary — the solu-
tion(s) that best meet(s) its needs. The awarding entity shall immediately inform the
participating economic operators about the conclusion of the dialogue.
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2.

Prior to the invitation to tender, the awarding entity may make changes to the tech-
nical and qualitative requirements concerning the object of contract which are the
subject of the dialogue.

Along with the invitation to submit tenders based on the solutions proposed during
the dialogue, the awarding entity shall provide the specification of essential terms of
contract. The provisions of Article 36 paragraph 1 items 5 and 6 shall not apply.

The awarding entity shall fix a time limit for the submission of tenders, taking into
account the time necessary to prepare and submit the tender, however the time limit
may not be shorter than 10 days from the date the invitation to submit tender is made.
The provisions of Articles 45 and 46 shall apply.

Section 4
Negotiated procedure without publication

Article 61.

Negotiated procedure without publication means contract award procedures in which

the awarding entity negotiates the terms of the contract with economic operators of his
choice and subsequently invites them to submit their tenders.

1.
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Article 62.

The awarding entities may award their contracts by negotiated procedure wi-
thout publication, if at least one of the following circumstances has occurred:

1) during the prior award procedure under open or restricted tendering no request to
participate in the procedure has been submitted, no tenders has been submitted or
all the tenders have been rejected pursuant to the Article 89 paragraph 1 item 2 in
view of the incompatibility with the description of the object of contract, and the
original terms of the contract are not substantially altered;

2) the design contest referred to in Article 110 has been held, the prize of which
consisted in the invitation of at least two authors of the selected contest projects
to participate in negotiations without publication;

3) the object of the contract is products manufactured purely for the purpose of
research, experiment or development, and not to provide profits or to recover
research or development costs incurred;

4) due to a previously unforeseeable extreme urgency for the award of a contract not
resulting from the events brought about by the awarding entity, the time limits
provided for open tendering, restricted tendering or negotiations with publication
may not be observed.

. Where the contract value is equal to or exceeds the amounts specified in the pro-

visions issued under Article 11 paragraph 8, which require a dispatch of a contract
notice for supplies or services to the Office for Official Publications of the European
Communities, the awarding entity informs the PPO President about launching the
procedure, within 3 days from its start, stating factual and judicial justification of
a procedure for awarding a contract.

If the contract value is equal to or exceeds the amounts specified in the provisions
issued under Article 11 paragraph 8 the awarding entity shall, prior to commencing
the negotiating procedure without publication under paragraph 1 item 1,dispatch in-
formation about the cancellation of the procedure to the European Commission, pro-
vided that the European Commission requested for it.



Article 63.

1. The awarding entity shall commence a negotiated procedure without publication di-
spatching the invitation to negotiate to economic operators of his choice.

2. The invitation to negotiate without publication shall include at least:

1) name (company name) and address of the awarding entity;

2) description of the object of the contract including information concerning the
possibility of submitting tender for lots;

3) information concerning the possibility of submitting variants;
4) contract completion date;

5) description of conditions for participation in the procedure and the manner of
evaluating compliance with these conditions;

6) indication of a contract award procedure and legal basis thereof;
7) criteria for evaluation of tenders and their weightings;
8) place and time limit for negotiations with the awarding entity.

3. The awarding entity shall invite to negotiate a sufficient number of economic
operators to ensure competition, which shall not be less than 5, unless due to
a very specialist nature of the contract there are less economic operators capable
of performing the contract, however the number shall not be less than 2.

4. In the case referred to in Article 62 paragraph 1 item 1 the awarding entity shall invite
to negotiate at least those economic operators who submitted tenders under open or
restricted tendering. The provisions of paragraph 3 shall apply.

Article 64.

1. The awarding entity shall fix a time limit for submission of tenders taking account of
the time necessary to prepare and submit a tender.

2. When inviting to tender the awarding entity may require economic operators to pro-
vide a deposit. The provisions of Article 45 paragraphs 3-8 and Article 46 shall apply
accordingly.

3. The awarding entity shall dispatch the specification of the essential terms of the con-
tract together with the invitation to tender. The provisions of Article 36 paragraph 1
item 5 shall not apply.

Article 65.
In negotiated procedure without publication, the provisions of Article 58 paragraphs 3
and 4, and of Article 60 paragraphs 1 and 2 shall apply accordingly.

Section 5
Single-source procurement

Article 66.

Single-source procurement means contract award procedures in which the awarding
entity awards a contract after having negotiated with only one economic operator.

Article 67.

1. The awarding entities may award their contracts by single-source procurement
procedure only if at least one of the following circumstances has occurred:

1) supplies, services or works may be provided by only one economic operator:
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1)

2)

3)

4)

5)

6)

7)

8)

a) for technical reasons of objective character,

b) for reasons connected with protection of exclusive rights, resulting from se-
parate provisions,

¢) in the case of the award of contracts in the field of creative and artistic acti-
vities;

the design contest referred to in Article 110 has been held, in which the prize con-

sisted in the invitation for the author of the selected contest project to negotiate

under the single-source procurement procedure;

due to an exceptional situation, not resulting from events brought about by the
awarding entity, there is a need for prompt execution of the contract, and the time
limits provided for other procedures may not be observed;

during successive award procedure of which at least one was conducted under
open or restricted tendering no request to participate in the procedure has been
submitted, no tenders has been submitted or all the tenders have been rejected
pursuant to the Article 89 paragraph 1 item 2 due to their incompatibility with the
description of the object of contract, and the original terms of the contract are not
substantially altered;

where a hitherto economic operator of services or works is awarded additional
contracts not included in the main contract, which in total do not exceed 50%
of the value of that contract, are necessary for its proper performance and their
execution became necessary as a result of unforeseeable circumstances, if :

a) for technical or economic reasons the separation of an additional contract from
the main contract would require incomparably high costs to be incurred or

b) the completion of the main contract is conditional upon the performance of
the additional contract;

in the case of the award, within 3 years from the award of the main contract,
to the hitherto economic operator of services or works of supplementary
contracts constituting not more than 50% of the main contract value and
involving the repetition of the same type of contracts, if the main contract
was awarded under the open or restricted tendering procedure and the sup-
plementary contract was provided for in the contract notice for the main
contract and is in conformity with the object of the main contract;

in the case of the award, within 3 years from the award of the main contract, to
the hitherto economic operator of supplies, of supplementary contracts constitu-
ting not more than 20% of the main contract value and involving the expansion of
supplies, if the change of economic operator would make it necessary to purchase
items of different technical parameters, what would result in technical incom-
patibility or disproportionately serious technical difficulties in use and care, if
the main contract was awarded under the open or restricted tendering procedure
and the supplementary contract was provided for in the specification of essential
terms of the contract for the main contract and concerns the object of the contract
described therein;

it is possible to award a supply contract on particularly advantageous terms, in
connection with the winding-up procedure of the business activity of another
entity, enforcement proceedings or bankruptcy proceedings;

supplies contracts shall be made at a commodity exchange within the meaning of
the regulations on commodity exchanges, including the commodity exchange of
other member states of the European Economic Area;



9) the contract is awarded by a Polish mission abroad within the meaning of the
foreign service regulations, and its value is less than the amounts specified in the
provisions issued under Article 11 paragraph 8.

2. Where the contract value is equal to or exceeds the amounts specified in the pro-
visions issued under Article 11 paragraph 8, which require a dispatch of a contract
notice for supplies or services to the Office for Official Publications of the Europe-
an Communities, the awarding entity informs the PPO President about launching of
a procedure, within 3 days from its start, stating factual and judicial justification of
a procedure for awarding a contract.

3. The provisions of paragraph 2 shall not apply in the case of contracts awarded under
paragraph 1:

1) item 1 Letter a, where the objects include:

a) supply of water via a water network system or disposal of sewage to the
sewage network system,

b) supply of electricity from a power network,
¢) supply of natural gas from the gas mains,
d) supply of heat from the heat network,

e) general postal services within the meaning of the Act of 12 June 2003 — Postal
Law (Dz. U. No. 130, item 1188, as amended ’),

f) electricity, heat and gas fuels transmission services;

2) item 3, in order to reduce the consequences of a random event caused by external
factors which could not be foreseen with certainty, in particular one that posed
a direct threat to the life or health of people, or one that posed the threat of cau-
sing a serious damage;

3) items 8 and 9.

4. In the case of the award of contracts based on the paragraph 1 item 1 letter b,c
and item 2, as well as contracts, referred to in paragraph 3, the awarding entity
may not apply the provisions of Article 19-21, 24 paragraph 1 - 3 and Article 68
paragraph 1.

Article 68.

1. Along with the invitation to negotiation, the awarding entity shall dispatch infor-
mation necessary to conduct the procedure, including provisions that are important
for the parties, which shall be inserted in the content of the public contract, general
terms of contract or the standard form of the contract. The provisions of Article 36
paragraph 1-3 and Article 37 and 38 shall not apply. The provisions of Article 36
paragraph 4 and 5 shall apply accordingly.

2. At the latest upon the conclusion of the public procurement contract, the economic
operator shall submit a declaration that it complies with the participation require-
ments, and if the contract value is equal to or exceeds the amounts specified in the
provisions issued under Article 11 paragraph &, it shall also provide documents to
prove such compliance. The provisions of Article 25 shall apply accordingly.

5 The amendments to the mentioned Act were published in the Dz. U. of 2004 No. 69, item 627,
No. 96, item 959, No. 171, item 1800 and No. 173, item 1808, of 2005 No. 267, item 2258
and of 2006 No. 104, item 708.
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Section 6
Request-for-quotations

Article 69.

Request-for-quotations means contract award procedures in which the awarding en-
tity sends a request-for-quotations to economic operators of his choice and invites them
to submit tenders.

Article 70.

The awarding entity may award a contract under the request-for-quotations procedu-
re, if the objects of the contract are generally available supplies or services of fixed quali-
ty standards, where the contract value is less than the amounts specified in the regulation
under Article 11 paragraph 8.

Article 71.

1. The awarding entity shall commence a request-for-quotations procedure by inviting
such a number of economic operators, providing supplies or services being the object
of the contract within the framework of their conducted business activities, which
ensures competition and the choice of the best tender, not less than 5.

2. Along with the invitation to tender, the awarding entity shall provide the specification
of essential terms of contract. The provisions of Article 36 paragraph 1 items 8 and 15
shall not apply.

Article 72.

1. Each of the economic operators may propose only one price and shall not change it.
Prices shall not be negotiable.

2. The awarding entity shall award a contract to the economic operator who offered the
lowest price.

Article 73.

The provisions of Article 44 and Article 64 paragraph 1 shall apply accordingly to the
request-for-quotations.

Section 7
Electronic bidding

Article 74.

1. Electronic bidding means contract award procedures in which using a form available
on the website allowing to enter the necessary data on-line, economic operators shall
submit successive more advantageous tenders (bid increments), subject to automatic
classification.

2. The awarding entity may award a contract under electronic bidding procedure,
where the contract value is less than the amounts specified in the provisions is-
sued under Article 11 paragraph 8.

Article 75.

1. The awarding entity shall commence an electronic bidding procedure by placing
a contract notice in Public Procurement Bulletin, on its website and on the site
where the bidding is to be conducted.
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2. Notice about the electronic auction, referred to in paragraph 1, shall contain at least:

1) name (company name) and address of the awarding entity;
2) indication of a contract award procedure;
3) description of the object of the contract;

4) requirements concerning registration and identification of economic operators,
including technical requirements of IT equipment;

5) manner of proceeding during electronic bidding, and in particular the minimum
bid increment;

6) information about the number of stages of the electronic bidding and their dura-
tion;

7) time-limit for the submission of requests to participate in the electronic bidding;

8) the opening date of the electronic bidding and the date and terms of its closing;

9) description of the conditions for participation in the procedure and description of
the manner of evaluating compliance with these conditions;

10) information on declarations and documents to be provided by the economic opera-
tors to confirm compliance with the conditions for participation in the procedure;

11) time limit during which a economic operator must maintain his tender;
12) contract completion date;
13) requirement concerning security on due performance of the contract;

14) provisions essential to the parties to be incorporated into the contents of the conc-
luded procurement contract or general terms of the procurement contract, or stan-
dard contract, if the awarding entity shall require from the economic operators to
conclude a procurement contract on such terms;

15) website address where the electronic bidding is to be conducted.

Article 76.

1. The awarding entity shall fix a time limit for the submission of requests to participate in
the electronic bidding, which shall not be less than 7 days from the date of the notice.

2. The awarding entity shall allow all economic operators complying with the condi-
tions for participation in the procedure to participate in the electronic bidding and
shall invite them to tender, specifying in the invitation the time limit during which the
economic operator with the lowest price must maintain his tender.

3. The awarding entity may require the economic operators to pay a deposit within
a time limit specified by him, not later, however, than prior to the expiry of the ope-
ning date of the electronic bidding. The provisions of Article 45 and 46 shall apply
accordingly.

4. The awarding entity shall open the electronic bidding within the time limit specified
in the notice, which however shall not be less than 5 days as from the date on which
the invitation to tender was dispatched to economic operators.

Article 77.

From the moment of opening till the closing of the electronic bidding the awarding
entity and economic operators shall submit requests, declarations and other information
by electronic means of communication.

Article 78.
1. Tenders shall be submitted in electronic form.

2. Tenders submitted by economic operators shall be subject to automatic classification
based on price.
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An economic operator must maintain his tender submitted in the course of a bidding
until another economic operator submits better tender.

Article 79.

. The electronic bidding may be a one-stage or multi-stage procedure.

The awarding entities may, if they had made an appropriate reservation in the notice,
following the end of each stage of the electronic bidding, not qualify to the next stage
those economic operators who have failed to submit new (bid increments), informing
them of the fact forthwith.

During each stage of the electronic bidding the awarding entity shall dispatch, on
a current basis, to all economic operators information about the position of their ten-
ders, the number of economic operators participating in each stage of the bidding, as
well as their quotations, however, information allowing identification of economic
operators shall not be disclosed until the closing of the electronic bidding.

Article 80.

. The awarding entity shall close an electronic bidding:

1) within the time limit specified in the notice;
2) ifno new bid increments are submitted by the period specified in the notice, or
3) following the end of the last stage specified in the notice.

. Directly following the closing of the electronic bidding the awarding entity shall pro-

vide the name (company name) and address of the economic operator whose tender
has been chosen at the website address indicated in the notice.

The awarding entity shall award the contract to the economic operator who offered
the lowest price.

Article 81.
The provisions of Articles 36-38, Articles 82-92 shall not apply to the electronic

bidding.
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Chapter 4
Selection of the best tender

Article 82.

. An economic operator may submit one tender.

The tender shall, under the pain of nullity, be submitted in writing or if the awarding
entity agrees, in electronic form with a secure electronic signature verifiable using a
valid qualified certificate.

The contents of the tender should correspond to the contents of the specification of
essential terms of the contract.

Article 83.

. The awarding entity may permit the possibility of submitting variants, where the

price is not the only award criterion.

The awarding entity may permit the possibility of submitting tenders for lots, where
the object of the contract is divisible.



. In the case, referred to in paragraph 2, the economic operator may submit tenders for
one or more lots, unless the awarding entity specified the maximum number of lots
for which one economic operator may submit his tenders.

Article 84.

. An economic operator may change or withdraw his tender prior to the expiry of the
time limit for submission of tenders.

. Tenders submitted after the expiry of the time limit for submission of tenders shall be
returned without opening after the expiry of the time limit for lodging protests.

Article 85.

. An economic operator must maintain his tender until the expiry of the time limit speci-
fied in the specification of essential terms of the contract, however not longer than:

1) 30 days — if the contract value is less than the amounts specified in the provisions
issued under Article 11 paragraph §;

2) 90 days — if the contract value is equal to or exceeds the PLN equivalent of EUR
20 000 000 for works, and of EUR 10 000 000 for supplies and services;

3) 60 days — if the contract value is different than that specified in items 1 and 2.

. The economic operator may at its own initiative or at the request of the awar-
ding entity extend the time limit during which his tender must be maintained,
though the awarding entity may only once, at least 3 days prior to the expiry of
the time limit during which the economic operator must maintain his tender,
request the economic operators to give their consent to extend this time limit by
an indicated period, which however shall not be longer than 60 days.

. Refusal to give consent, referred to in paragraph 2, shall not result in the forfeiture of
the deposit.

. The extension of the time limit during which the economic operator must main-
tain his tender shall be admissible only with simultaneous extension of the vali-
dity period of the deposit or, if not possible, with contribution of a new deposit
for the extended time limit during which the economic operator must maintain
his tender.

. The period, during which a economic operator must maintain his tender, shall com-
mence with the expiry of the time limit for submission of tenders.

Article 86.
. The contents of tenders shall not be disclosed prior to the opening of tenders.

. The opening of tenders shall be public and shall take place directly following the
expiry of the time limit for their submission; however, the final date for the submis-
sion of tenders shall be the date on which they are opened.

. Directly prior to the opening of tenders the awarding entity shall state the amount
they intend to allocate to finance the contract.

. During the opening of tenders the names (company names) and addresses of econo-
mic operators shall be given as well as information included in the tenders concer-
ning the price, time limit for the completion of the contract, period of guarantee and
terms of payment.

. The information, referred to in paragraph 3 and 4, shall be dispatched to economic
operators who were absent during the opening of tenders upon their request.
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Article 87.

During examination and evaluation of tenders the awarding entity may require expla-
nations of the tenders’ contents submitted by the economic operators. Negotiations
between the awarding entity and the economic operator concerning the submitted
tender and, subject to paragraph la and 2, any changes in the contents thereof shall
not be admissible.

In course of the examination and evaluation of tenders in a competitive dialogue
procedure, the awarding entity may require from the economic operators to speci-
fy, improve tenders and provide additional information, however either the essential
changes in tenders or the changes of the requirements specified in the specification of
essential terms of contract shall be admissible.

The awarding entity shall correct in the text of the tender:—

1) obvious misprints,

2) obvious computational errors considering the calculation consequences of
the conducted modifications,

3) other errors which result in inconsistency with specification of essential
terms of contract but do not cause essential modifications of the tender

— and shall forthwith inform the economic operator whose tender has been
corrected.

Article 88.
[deleted]

Article 89.

. The awarding entity shall reject a tender, if:

1) itis not in conformity with this Act;

2) its content is inconsistent with the specification of essential terms of contract,
without prejudice to Article 87 paragraph 2 item3;

3) its submission is an act of unfair competition within the meaning of the provi-
sions concerning the combating of unfair competition;

4) contains an abnormally low price in relation to the object of the contract;

5) has been submitted by a economic operator excluded from the award procedure
or one that was not been invited to tender;

6) contains computational errors in the calculation of prices;

7) within 3 days from the submission of notification, the economic operator did
not agree to the correction of a error, referred to in Article 87 paragraph 2
item 3;

8) 1is not valid under separate provisions.

[deleted]
Article 90.

. In order to determinate whether the submitted tender contains an abnormally low pri-

ce with regard to the object of the contract the awarding entity shall request in writing
the economic operator to provide, within a fixed time limit, explanations concerning
those parts of a tender that have an impact on the price level.



3a.

In evaluating explanations the awarding entity shall take into consideration any
explanation which is justified on objective grounds, and in particular, the economy
of a performance method, technical solutions chosen, exceptionally favourable con-
ditions available to the economic operator for the performance of the contract, origi-
nality of the economic operator’s project and impact of the public aid provided under
separate provisions.

The awarding entity shall reject a tender submitted by an economic operator who failed
to provide explanations or where the evaluation of explanations confirms that the sub-
mitted offer contains an abnormally low price with regard to the object of the contract.

If the contract value is equal to or exceeds the amounts specified in the provisions
issued under Article 11 paragraph 8, the awarding entity shall inform the PPO Presi-
dent and the European Commission about the rejection of tenders which, according
to the awarding entity, contained abnormally low prices because of state aid granted
and the economic operator did not prove that such aid was in compliance with the
provisions concerning state aid proceedings within the time limit fixed by the awar-
ding entity.

Article 91.

The awarding entity shall select the best tender on the basis of tender evaluation cri-
teria laid down in the specification of essential terms of the contract.

Tender evaluation criteria shall be price or price and other criteria linked to the object
of the contract, in particular quality, functionality, technical parameters, use of best
available technologies with regard to the impact on the environment, exploitation
costs, after-sales service and period of contract performance.

Tender evaluation criteria shall not pertain to the characteristics of the economic
operator, and in particular to its economic, technical or financial credibility.

If a tender has been submitted, the selection of which would result in a tax liability
on the awarding entity under the regulations on the intra-community purchasing of
goods, the awarding entity shall, in order to evaluate such a tender, add the value
added tax (VAT) payable under the applicable regulations to the tender price.

Where the best tender cannot be selected as two or more tenders represent the same
balance of price and other tender evaluation criteria, the awarding entity shall choose
from among those tenders the one with a lower price.

Where the price is the only award criterion in a contract award procedure and it is
impossible to select the best tender as tenders with the same price have been submit-
ted, the awarding entity shall call upon the economic operators to submit additional
tenders within a specified period.

When submitting additional tenders economic operators shall not submit tenders with
higher prices than those submitted previously.

. Immediately after the selection of the best tender, however within the time limit not

less than 14 days, the awarding entity shall offer rewards to the economic operators
who during the dialogue presented the solutions which constitute the basis for sub-
mission of tenders, if such rewards are provided by the awarding entity.

Article 91a.

. Where the procedure is conducted by open tendering, restricted tendering or negotia-

ted procedure with publication under Article 55 paragraph 1 item 1, the awarding en-
tity, after evaluation of the tenders, shall hold an electronic auction to select the best
tender if such an electronic auction was provided for in the contract notice, and if at
least three non-rejectable tenders have been submitted. The provisions of Article 91
paragraphs 4-6 shall not apply.
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The provisions of paragraph 1 shall not apply in the case of contracts for artistic or
scientific activity or if the tender price is not a lump sum price.

. The criteria for tender evaluation in an electronic auction shall be only those provided

for in the specification of essential terms of contract, making possible the automatic
evaluation of the tender without any interference of the awarding entity, indicated
among the criteria based on which the tenders were evaluated prior to commencing
the electronic auction.

Electronic auction shall be a one-stage procedure.

Article 91b.

. The awarding entity shall invite by electronic means all the economic operators who

have submitted non-rejectable tenders to participate in an electronic auction.

In the invitation referred to in paragraph 1, the awarding entity shall inform the eco-
nomic operators about:

1) ranking places and scores of their tenders;

2) minimal values of the bid increments in the electronic auction;

3) date of the opening of the electronic auction;

4) date and terms of the closing of the electronic auction;

5) the manner for evaluation of tenders in the electronic auction.

. The opening date of the electronic auction may not be shorter than 2 working days

from the date of dispatching the invitation referred to in paragraph 1.

The tender evaluation method in an electronic auction should include the recalcula-
tion of the bid increments into tender evaluation scores taking into account the score
received prior to the opening of the electronic auction.

Article 91¢

. During an electronic auction, economic operators use a form posted on the website

for entering the necessary data through a direct connection with the website to make
successive, more advantageous bid increments which are subject to automatic evalu-
ation and classification. The provisions of Article 82 paragraphs 1 and 2, Articles 83
and 84, and Articles 86-89 shall not apply.

. Bid increments, under the pain of nullity, must have a secure electronic signature

verifiable using a valid qualified certificate.

During an electronic auction, the awarding entity shall provide each of the economic
operators on an ongoing basis with information about the ranking place of its respec-
tive tender and its score as well as of the score of the best tender. Until the electronic
auction is closed, no information shall be disclosed that can make it possible to iden-
tify the economic operators.

The tender of an economic operator ceases to be binding insofar as it has made a better
tender during the electronic auction. The period in which the tender must be maintained
shall not be interrupted.

The provisions of Article 77, Article 80 paragraph 1 items 1 and 2, and paragraph 2
shall apply accordingly.

Article 92.

. The awarding entity shall inform forthwith the economic operators who submitted

tenders about:



1) the selection of the best tender, stating the name (company name), seat and ad-
dress of the economic operator, whose tender has been selected, as well as justifi-
cation for its selection, as well as names (companies names), seats and addresses
od the economic operators who submitted their tenders, together with summary
of the evaluation and comparison of the submitted tenders containing the scoring
of tenders in every tender evaluation criterion and the total score.

2) the economic operators whose tenders were rejected stating factual and judicial
justification;

3) the economic operators who were excluded from the contract award procedure
stating factual and judicial justification - if the contract is awarded in open tende-
ring, negotiated procedure without publication or request- for- quotation.

. Immediately after the selection of the best tender, the awarding entity shall post
the information referred to in paragraph 1 item 1, on its website and in a public-
ly accessible location in its own seat.—

Article 93.

. The awarding entity shall cancel a contract award procedure, if:

1) subject to items 2 and 3, no tender has been submitted or no request to participate
in the procedure from a non-excludable economic operator has been received,;

2) less than two non-rejectable tenders have been submitted in the request-for-
quotations procedure;

3) in a procedure under electronic bidding, fewer than two requests to participa-
te in electronic bidding have been made, or no tender has been submitted;

4) the price of the best tender exceeds the amount which the awarding entity can
allocate to finance the contract;

5) inthe cases referred to in Article 91 paragraph 5 additional tenders with the same
price have been submitted;

6) amaterial change in the circumstances has occurred which causes the conduct of
the procedure or the execution of the contract to be no longer in the public inte-
rest and which could not have been foreseen carlier;

7) the award procedure is encumbered with a defect which prevents the conclusion
of a valid public procurement contract.

. If the awarding entity allows the possibility of submitting tenders for lots, the provi-
sions of paragraph 1 shall apply accordingly to the cancellation of the procedure for
the award of lots.

. About the cancellation of the procedure, the awarding entity shall notify simultane-
ously all economic operators who:

1) competed for the award - in the event of cancellation of a procedure prior to the
final date for submission of tenders,

2) submitted tenders - in the event of cancellation of a procedure after the final date
for submission of tenders

- providing factual and legal grounds.

. In the event of the cancellation of a contract award procedure due to the fault of the
awarding entity, economic operators who submitted non-rejectable tenders shall be
entitled to claim reimbursement of the justified costs of participation in the procedu-
re, and in particular, the costs incurred for the preparation of their tenders.

. In the case of a cancellation of the contract award procedure, at the request of an eco-
nomic operator who competed for the contract, the awarding entity shall inform about
the start of another procedure which concerns or includes the same object of contract.
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Article 94.

. The awarding entity shall conclude a public procurement contract within not less than

10 days from the day on which the information on the selection of the best tender was
dispatched, and if the contract value is less than the amounts specified in the provi-
sions issued under Article 11 paragraph 8- within not less than 7 days.

The awarding entity shall conclude a public procurement contract prior to the expiry
of the time limits, referred to in paragraph 1, if only one tender was submitted in the
contract award procedure.

. If the economic operator whose tender has been selected refuses to conclude a public

procurement contract or fails to provide the required security on due performance of the
contract the awarding entity may select the best of the remaining tenders without their
re-evaluation unless the circumstances referred to in Article 93 paragraph 1 occur.

Article 95.

. Ifthe value of the contract or of the framework agreement is less than the amounts spe-

cified in the provisions issued under Article 11 paragraph 8, the awarding entity shall
immediately, after the conclusion of the public procurement contract or the framework
agreement, place a contract award notice in the Public Procurement Bulletin

. If the value of the contract or of the framework agreement is equal to or exceeds the

amounts defined in the provisions issued under Article 11 paragraph 8, the awarding
entity shall, immediately upon concluding a public procurement contract or a frame-
work agreement, dispatch a contract award notice to the Office for Official Publica-
tions of the European Communities.

The awarding entity shall not dispatch any contract award notice if the contract was
awarded on the basis of a framework agreement.

In the case of awarding contracts under a dynamic purchasing system, the awarding
entity may depart from dispatching the contract notices as referred to in paragraphs 2
and dispatch contract award notices once in every three months.

Chapter 5
Record of proceedings

Article 96.

. In the course of the conduct of an award procedure the awarding entity shall prepare

a written record of the contract award procedure, hereinafter referred to as the “re-
cord”, which shall include at least:

1) description of the object of the contract;

2) information on the contract award procedure;

3) information on economic operators;

4) price and other essential elements of the tender;

5) indication of the selected tender or tenders.

Tenders, opinions of experts, declarations, information from the meeting referred to
in Article 38 paragraph 3, notifications, requests, other documents and information

submitted by the awarding entity and economic operators and the public procurement
contract, shall constitute annexes to the record.

The record together with annexes attached thereto shall be open to the public.
The annexes to the record shall be made available after the best tender is selec-
ted or after the procedure is cancelled, however, tenders shall be made available
from the moment of their opening, initial tenders shall be made available from



the day of invitation to submit tenders, and requests to participate in the proce-
dure shall be made available from the day of invitation to submit tenders, initial
tenders or dialogue.-

4. [deleted]

5. The Prime Minister shall specify by a regulation:

1) standard record form and the scope of additional information to be included in
the record, having regard to the contract value, contract award procedure and
aiming to ensure the possibility of submitting comments on the contents of the re-
cord by persons performing actions in connection with the conduct of a contract
award procedure;

2) manner and form in which the record together with its annexes is to be made
available to the persons concerned, having regard to the requirement to ensure
the public nature of award procedures.

Article 97.

1. The awarding entity shall keep the record together with its annexes for a period of
4 years from the closing date of the contract award procedure in a manner which shall
guarantee its inviolability.

2. The awarding entity shall return to economic operators whose tenders were not cho-
sen, upon their request, any plans, designs, drawings, models, samples, patterns,
computer applications and similar materials submitted by them.

Article 98.

1. The awarding entity shall prepare an annual report about the conducted contract
award procedures hereinafter referred to as the “report”.

2. The awarding entity shall dispatch the report to the PPO President by 1 March of each
year following the year to which the report refers.

3. [deleted]

4. The Prime Minister shall specify by a regulation the scope of information to be inclu-
ded in the report and its standard form and rules of dispatching, having regard to the
requirements concerning the contents of report dispatched to the European Commis-
sion, including the type of the awarding entity, the country of origin of the selected
economic operator, the value of the awarded contracts, the type of contract and the
type of the awarding procedure, the legal basis for their application, and in the case of
contracts with a value equal to or exceeding the PLN equivalent of EUR 20 000 000
for works or EUR 10 000 000 for supplies or services, also the method of contract
performance.

TITLE II1
SPECIFIC PROVISIONS

Chapter 1
Framework agreements

Article 99.

The awarding entity may conclude a framework agreement after conducting the pro-
cedure governed by the relevant rules concerning the awarding of contracts by open ten-
dering, restricted tendering or negotiated procedure with publication.
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Article 100.

. A framework agreement is concluded for a period not longer than 4 years, however

the agreement may be concluded for a longer period of time for reasons related to the
object of contract and to the particular interests of the awarding entity.

The awarding entity shall notify forthwith to the PPO President the fact of concluding
a framework agreement for a period longer than 4 years, stating the value and the
object of contract as well as factual and judicial justification.

A framework agreement shall be concluded with:

1) one economic operator, if concluding a framework agreement with a bigger num-
ber of economic operators would be disadvantageous to the awarding entity for
technical or organizational reasons;

2) atleast three economic operators, unless a smaller number of economic operators
have submitted non-rejectable tenders.

The awarding entity may not use a framework agreement to restrict competition.

Article 101.

. The awarding entity may award contract based on the framework agreement:

1) to the economic operator, with whom the awarding entity concluded a frame-
work agreement on conditions not less advantageous than the ones specified in
the framework agreement; the provisions of Article 68 paragraph 1 shall apply
accordingly;

2) to the economic operators, with whom the awarding entity concluded a frame-
work agreement by inviting them to submit their tenders; the provisions of Artic-
le 45 and 46, Article 60 paragraph 2 as well as Article 64 paragraph 1 and 3 shall
apply accordingly..

When awarding the contract, as referred to in paragraph 1, the awarding en-

tity may change the terms of the contract with regard to terms specified in

a framework agreement, provided that this change is not essential. The awar-

ding entity shall not change the criteria for evaluation of tenders provided for in
the framework agreement.

The tender submitted as a result of invitation, referred to in paragraph 1 item 2,
shall not be less advantageous than the tender submitted in the framework agreement
procedure.

The provisions of Article 26, Article 169 paragraph 2 shall not apply to contracts
based on the framework agreement.

Chapter 2
Dynamic purchasing system

Article 102.

. The awarding entity may set up a dynamic purchasing system and to award contracts

under the system, applying the relevant rules concerning the awarding of contracts by
open tendering unless the provisions of this Chapter provide otherwise.

A dynamic purchasing system shall be set up for a period not longer than 4 years,
however the system may be set up for a longer period of time for reasons related to
the object of contract and to the particular interests of the awarding entity.



. The awarding entity shall notify within 3 days to the PPO President the fact of setting
up a dynamic purchasing system for a period longer than 4 years, stating the value
and the object of contract as well as factual and judicial justification.

. The awarding entity may not use a dynamic purchasing system to restrict competition.

Article 103.

. In a procedure conducted in order to set up a dynamic purchasing system and in
a contract award procedure under dynamic purchasing system, the awarding entity
and the economic operators shall dispatch declarations, documents, requests, notices,
invitations and other information by electronic means.

. In the procedures referred to in paragraph 1, tenders must be submitted, under the pain
of nullity, by electronic means with a secure electronic signature verified by a valid
qualified certificate.

. The notices are placed in the Public Procurement Bulletin by electronic means with
the use of the form posted on the portal of the PPO, and dispatched to the Office for
Official Publications of the European Communities by electronic means with the use
of the form posted on the website referred to in a directive.

Article 104.

. From the day on which the contract notice is placed in the Public Procurement Bul-
letin or published in the Official Journal of the European Union, the awarding entity
shall make available on its website the specification of essential terms of contract and
information about the dynamic purchasing system, in particular:

1) definition of the object of contract included in the scope of the dynamic purcha-
sing system,

2) duration of the dynamic purchasing system;

3) envisaged dates for awarding contracts;

4) technical requirements for telecommunications and computer devices necessary

to ensure communication between the awarding entity and the economic opera-
tors, including the submission of tenders.

. The specification of essential terms of contract and the information referred to in
paragraph 1 shall be available on the website throughout the duration of the dynamic
purchasing system.

Article 105.

. In order to participate in a dynamic purchasing system the economic operators may
submit tenders, hereinafter referred to as “indicative tenders”, throughout the duration
of the dynamic purchasing system. The provisions of Articles 45 and 46, Article 82
paragraphs 1 and 2 and Articles 83 — 86 shall not apply.

. The economic operator shall together with the indicative tender submit a declaration
of compliance with the requirements to participate in a contract award procedure and,
if the awarding entity requests to submit documents proving compliance with those
requirements also such documents.

. An indicative tender may be updated at any time by submitting a new indicative tender.
In case of updating of the indicative tender, the provision of paragraph 2 shall not apply.

. The awarding entity shall evaluate indicative tenders within 15 days of their receipt.

. The awarding entity shall immediately inform the economic operator about its admis-
sion to participate in a dynamic purchasing system or about its refusal to admit it to
participate, providing factual and legal grounds for such refusal.
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The awarding entity may extend the time limit referred to in paragraph 4, however
within the extension period it may not commence a procedure to award a contract
under a dynamic purchasing system.

Article 106.

. Prior to commencing a procedure to award a contract under a dynamic purchasing

system, the awarding entity shall post a simplified contract notice on its website.
The provisions of Article 40 paragraphs 2-6 shall apply accordingly.

A simplified contract notice shall contain at least:

1) date and place of publication of the notice concerning the setting up of the dyna-
mic purchasing system;

2) name (company name) of the awarding entity;

3) description of the object of contract and volume or scope of contract;

4) address of the website on which the specification of essential terms of contract
and the information referred to in Article104 paragraph 1 are available;

5) time limit for the submission of indicative tenders.

Prior to the publication of a simplified contract notice the awarding entity may
modify the content of the specification of essential terms of contract. The awarding
entity shall forthwith inform all the economic operators, admitted to participate
in the dynamic purchasing system, about the modification, and the information
shall also be posted on its website. The provisions of Article 38 paragraphs 4 and 6
shall not apply.

Article 107.

. Inresponse to a simplified contract notice, an economic operator who was not previo-

usly admitted to participate in a dynamic purchasing system shall make an indicative
tender within the time limit fixed by the awarding entity, which shall not be less than
15 days from the day on which the contract notice was placed in the Public Procu-
rement Bulletin or dispatched to the Office for Official Publications of the European
Communities.

The awarding entity shall evaluate indicative tenders forthwith. Article 105 para-
graph 5 shall apply.

Article 108.

. The awarding entity shall commence a contract award procedure under the dynamic pur-

chasing system by inviting all the economic operators admitted to participate in the sys-
tem to submit tenders forthwith upon completing the evaluation of indicative tenders.

The awarding entity shall fix a time limit for the submission of tenders, taking into
account the time necessary to prepare and submit the tender.

Article 109.

. Tenders submitted in a contract award procedure under a dynamic purchasing system

shall be evaluated solely on the basis of the criteria provided for in the specification
of essential terms of contract as referred to in Article104.

A tender submitted by an economic operator in a contract award procedure under a dyna-
mic purchasing system may not be less advantageous than the indicative tender.

The economic operator shall provide documents proving its compliance with the con-
ditions for participation in the contract award procedure if so requested by the awar-
ding entity in the invitation to tender.



Chapter 3
Design contest

Article 110.

A design contest is a public promise, in which by means of a public notice the awar-
ding entity promises a prize for the execution and transfer of rights to the design selected
by the jury, in particular in the fields of spatial planning, town planning, architecture and
construction, and data processing.

Article 111.

1. The prize of a design contest may be:
1) in money or in kind;
2) an invitation to negotiate under the negotiated procedure without publication for
at least two authors of selected contest projects or
3) an invitation to negotiate under the single-source-procurement procedure for the
author of the selected contest project.

2. In the cases referred to in paragraph 1 items 2 and 3, the object of contract shall be
the comprehensive development of a design contest project.

3. The value of a design contest shall be the value of prizes.

4. The value of a design contest, in which the prize consists in the invitation to participa-
te in the contract award procedure, shall be the value of the contract and of additional
prizes where the awarding entity provided for such prizes.

5. For the purposes of the calculation of the design contest value, the provisions of Ar-
ticle 35 shall apply accordingly.

Article 112.

1. Design contests shall be organised by awarding entities. The provisions of Article 15
paragraph 2 and Article 18 shall apply accordingly.

2. The head of the awarding entity shall appoint a jury and set forth the rules concerning
its organisation, composition and working procedure.

3. The jury shall be composed of at least 3 persons appointed and recalled by the head
of the awarding entity.

4. Article 17 shall apply accordingly to members of the jury.

5. The jury shall be composed exclusively of persons having the qualifications enabling
them to evaluate the submitted designs, and where specific provisions require from
participants in the contest particular professional authorisations to execute the design,
at least a third of the jury members, including its chairman, must likewise hold the
required authorisations.

Article 113.

1. The jury is an auxiliary team of the head of the awarding entity appointed to evaluate
compliance of participants in the design contest with the requirements laid down in
the Rules of Procedures for the design contest, to evaluate the designs and to choose
the best design.

2. The jury shall in particular prepare information about the designs, justification of
the design contest’s result, and also, to the extent referred to in paragraph 1, lodge
a request to cancel the design contest.
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In terms of the issues referred to in paragraphs 1 and 2, the jury shall be independent.

The head of the awarding entity may entrust the jury with tasks related to the prepa-
ration and conduct of the design contest other than those defined in paragraph 1.

Article 114.

The head of the awarding entity or a person authorised by the same shall supervise

the jury in terms of the design contest’s compliance with the provisions of this Act and
with the Rules of Procedures for the design contest and shall in particular:

1.

2.
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1) cancel the design contest;
2) approve the result of a design contest.

Article 115.

The awarding entity shall place the design contest notice in a publicly available loca-

tion in its seat and on its website.

A design contest notice shall contain at least:

1) name (official address) and address of the awarding entity;

2) definition of the object of design contest;

3) requirements to be complied with by design contest participants, however if the
design contest prize consists in an invitation to participate in negotiations by
a negotiated procedure without publication to be issued to at least two authors of
selected contest projects or an invitation to participate in a single-source procu-
rement procedure for the author of the selected contest project, the provisions of
Article 22 shall apply accordingly;

4) criteria for evaluating contest projects along with the weightings of those criteria;

5) information on how the Rules of Procedure for the design contest can be obtained;

6) time limit for submitting designs;

7) type and value of prizes.

. Where the value of a design contest is less than the amount provided for in the provi-

sions issued under Article 11 paragraph &, the awarding entity shall place the contract
notice in the Public Procurement Bulletin.

Ifthe value of a design contest is equal to or exceeds the amount provided for in the pro-
visions issued under Article 11 paragraph 8, the awarding entity shall dispatch a design
contest notice to the Office for Official Publications of the European Communities.

For dispatching design contest notices, the provisions of Article 40 paragraphs 5 and 6
shall apply accordingly.

Article 116.

. The awarding entity shall conduct the design contests under the Rules of Procedure

established by itself.

. The Rules of Procedure for a design contest shall in particular specify:

1) name and surname or name (company name) and address and place of residence
(seat) of the awarding entity;

2) form of the design contest;
3) detailed description of the design contest object;
4) maximum envisaged total cost of performing the work based on the contest project;

5) In the cases referred to in Article 111 paragraph 1 items 2 and 3, the scope of
the detailed preparation of the contest project which is the object of a contract
awarded by a negotiated procedure without publication or by single-source pro-
curement procedure;



6) information about the declarations and documents to be provided by the partici-
pants in the design contest to prove their compliance with the relevant require-
ments, the provisions of Article 25 shall apply accordingly;

7) means of communication between the awarding entity and the participants in the
contest, and means of dispatch declarations and documents;

8) place and time limit for the submission of the requests to participate in the design
contest;

9) scope of content, form and method of presentation of the contest project;

10) place and time limit for submitting contest projects by the admitted participants;
11) criteria for evaluation contest projects, together with their weightings;

12) composition of the jury;

13) type and value of prizes;

14) time limit for the awarding (payment) of the prize and, in the cases referred to in
Article 111 paragraph 1 items 2 and 3, for the invitation to participate in a negotia-
ted procedure without publication or in a single-source procurement procedure;

15) amounts reimbursed for the preparation of the contest projects if the awarding
entity plans to reimburse such costs;

16) provisions concerning the transfer of financial copyright to the selected contest
project including a detailed specification of the areas of use of the contest pro-
jects, and in the cases referred to in Article 111 paragraph 1 items 2 and 3 also the
essential provisions to be included in the contract;

17) manner of public announcement of the result of the design contest;

18) manner of providing explanations concerning the Rules of Procedure for the de-
sign contest;

19) information on legal protection measures available to design contest participants.

. The awarding entity shall provide the design contest participant with the Rules of Pro-
cedure for the design contest within 5 days from the date of the submission of a request
to provide it. The admissible price to be charged for the Rules of Procedure for the de-
sign contest may only cover the costs of its printing and provision to the participants.

. In communication between the awarding entity and the design contest participants,
the provisions of Article 27 shall apply accordingly.

Article 117.

1. A design contest may be organized as a one-stage or a two-stage procedure.

. In a two-stage design contest, the first stage involves the selection of study projects
complying with the requirements set forth in the Rules of Procedure for the design
contest. At the second stage the jury shall evaluate designs based on the study projects
selected at the first stage applying the criteria laid down in the Rules of Procedure for
the design contest.

Article 118.

. Participants in the design contest may be natural persons, legal persons and organisa-
tional units not having legal personality.

. Where specific provisions require that the participants in the design contest should
have professional authorisations to execute a contest project, the participants may
only be natural persons having the required authorisations or entities using natural
persons having the required authorisations.

. Participants may take part in the design contest jointly. The provisions relating to a par-
ticipant in a design contest shall apply respectively to participants taking part jointly.
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Article 119.

The awarding entity shall fix a time limit for submission of requests to parti-

cipate in the design contest with regard to the time period necessary to submit the
required documents. However, this time limit shall not be less than:
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1) 7 days from the day on which the design contest notice was placed in the
Public Procurement Bulletin;

2) 21 days from the day on which the design contest notice was dispatched to
the Office for Official Publications of the European Communities — if the
value of the design contest is equal to or exceeds the amounts provided for in
the provisions issued under Article 11 paragraph 8.

Article 120.

The awarding entity shall allow participants complying with the requirements laid
down in the Rules of Procedure for the design contest to participate in the design
contest, and shall invite them to submit their designs.

Participants who fail to meet the requirements laid down in the Rules of Procedure
for the design contest shall be subject to exclusion.

The provisions of Article 26 paragraphs 3 and 4 shall apply accordingly to the evalu-
ation of requests to participate in a design contest.

Article 121.

. Subject to paragraph 2, participants in the design contest shall submit their contest

projects together with information on the envisaged aggregate cost of execution of
the object of a contest project.

Participants in the design contest shall submit their contest projects without the infor-
mation referred to in paragraph 1 if it is not possible to define the costs owing to the
specific nature of the object of the contest project.

The contents of the contest projects shall not be disclosed to the jury until the expiry
of the time limit for submission of contest projects.

The awarding entity ensures that it must not be possible to identify the authors of
submitted contest projects until the jury selects the winner of the design contest.

Article 122.

. The jury shall evaluate the contest projects according to the criteria laid down in the

design contest notice. Article 87 paragraph 1 shall apply accordingly.

The jury shall resolve the design contest by selecting one or more winning contest
projects out of all the contest projects.

The jury shall identify all submitted projects, after the resolution of the design contest
or after its cancellation.

Article 123.

. The awarding entity shall, immediately following the resolution of the design contest,

notify participants about the results and granted scores, giving the name and surname
or company name, address and place of residence (seat) of the successful author of
the selected contest project or of the authors of selected projects.

The protocol shall be made concerning the work of the jury.



Article 124.

The awarding entity shall cancel the design contest where no request to participate in
the design contest or no contest project has been submitted, and in the case referred to in
Article 111 paragraph 1 item 2 - at least two contest projects, or where the design contest
has not been resolved. The provision of the Article 93, paragraph 1, items 6 and 7 shall
apply accordingly to the cancellation of the design contest.

Article 125.

According to the time limit specified in the Rules of Procedure for the design contest,
which shall not however be less than 15 days from the date of the final resolution of the
design contest, the awarding entity shall release (pay out) the prize, and in the cases refer-
red to in Article 111 paragraph 1 items 2 and 3 - respectively invites to negotiate under the
negotiated procedure without publication or single-source-procurement procedure.

Article 126.

1. Where the value of the design contest is less than the amounts provided for in the pro-
visions issued under Article 11 paragraph 8, the awarding entity shall place a notice
on the results of the design contest in the Public Procurement Bulletin, immediately
following the resolution of the design contest.

2. Where the value of the design contest is equal to or exceeds the amounts defined in
the provisions issued under Article 11 paragraph 8, following the resolution of the
design contest, the awarding entity shall dispatch a notice on the results of a design
contest to the Office for Official Publications of the European Communities.

Article 127.

1. The awarding entity shall keep the documentation of the design contest for a period of
4 years from the date of its final resolution, in a manner guaranteeing its inviolability.

2. The awarding entity shall return contest projects, which have not been selected, to the
participants of the design contest upon their request.

Chapter 4
Award and execution of concessions

Article 128.

1. The procedure aimed at awarding a public works concession, hereinafter referred to
as “concession”, shall be initiated by the awarding entity referred to in Article 3 pa-
ragraph 1 items 1-3a by posting a concession notice in a publicly accessible location
in its seat and on its website.

2. If the concession value is less than the amount provided for in the provisions issued
under Article 11 paragraph 8 which, when exceeded, results in the requirement to
submit a works contract notice to the Office for Official Publications of the European
Communities, the awarding entity shall place such a concession notice in the Public
Procurement Bulletin.

3. If the concession value is equal to or exceeds the amount provided for in the pro-
visions issued under Article 11 paragraph 8 which, when exceeded, results in the
requirement to dispatch a works contract notice to the Office for Official Publications
of the European Communities, the awarding entity shall dispatch such a concession
notice to the Office for Official Publications of the European Communities.

55



The notice of a concession shall include at least:

1) name (company name) and address of the awarding entity;

2) description of the object of concession;

3) description of the procedure to be used for awarding the concession;

4) time limit for the submission of the requests to participate in the procedure or for
submitting tenders;

5) description of the participation requirements and a description of the method of
evaluating the compliance with such requirements, and in the case of concessions
awarded by restricted tender or by a negotiated procedure with publication, also
the weight of participation requirements;

6) information about the declarations and documents to be provided by economic
operators to prove their compliance with participation requirements;

7) criteria for evaluation of tenders and weightings of the criteria.

. For dispatching notices of concession, the provisions of Article 40 paragraphs 5 and

6 shall apply accordingly.

Only economic operators complying with the participation requirements provided for
by the awarding entity may participate in the procedure referred to in paragraph 1.

Concessions shall be awarded by applying accordingly the relevant regulations on
awarding contracts by open tendering, restricted tendering or by a negotiated proce-
dure with publication. The provisions of Article 55 shall not apply.

If the concession value is less than the amount provided for in the provisions issued
under Article 11 paragraph 8 which, when exceeded, results in the requirement to di-
spatch a works contract notice to the Office for Official Publications of the European
Communities, the time limit for the submission of the requests to participate in the
procedure may not be less than 30 days from the day, on which the concessions notice
is placed in the Public Procurement Bulletin.

If the concession value exceeds the amount provided for in the provisions issued
under Article 11 paragraph 8 which, when exceeded, results in the requirement to di-
spatch a works contract notice to the Office for Official Publications of the European
Communities, the time limit for the submission of the requests to participate in the
procedure may not be shorter than:

1) 45 days - from the date of dispatching the concession notice to the Office for
Official Publications of the European Communities by electronic means with the
use of the form posted on the website referred to in a directive;

2) 52 days - from the date of dispatching the concession notice to the Office for
Official Publications of the European Communities by any other means.

Article 129.
The provisions of Article 91 paragraph 3 shall not apply to the evaluation of tenders

in a procedure aimed at awarding a concession.

1.
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Article 130.

In the specification of essential terms of the contract the awarding entity may require
the economic operator to whom the concession has been granted (concessionaire)
to subcontract to other entities at least 30% of the total value of the works being the
object of the concession.



. Agreements concluded between economic operators for the purpose of competing
jointly for the award of concession and agreements between economic operators and
entities being dependant on or dominated by them within the meaning of the Act
of 29 July 2005 on public offer and conditions for implementation of the financial
instruments into organised turnover system and on public partnerships (Journal of
Law. No. 184, item 1539 and of 2006 No. 157, item 1119) shall not be considered as
subcontracting within the meaning of paragraph 1.

. Economic operators shall enclose to their tenders a list of the entities referred to in
paragraph 2. In the event of any changes in relations between the economic operator
and those entities, the economic operator shall be required to place updated list.

Article 131.

. A concessionaire who is himself an awarding entity within the meaning of Article 3
paragraph 1 items 1-3a and 5, must apply the provisions of this Act when awarding
contracts resulting from the execution of the concession.

. When awarding works contracts resulting from the execution of the concession, the
value of which is equal to or exceeds the amounts specified in the provisions issued
under Article 11 paragraph 8, the concessionaire, who is not an awarding entity wi-
thin the meaning of Article 3 paragraph 1 items 1-3a and 5, shall:

1) apply the provisions of this Act concerning:
a) contract notice,
b) calculation of the value of the works contract,

¢) time limits for submission of requests to participate in procedure in accordance
with Article 49 paragraphs 1 and 2, and time limits for submission of tenders,
referred to in Article 52 paragraph 2;

2) conduct the procedure in compliance with the rules referred to in Article 7 para-
graph 1;

3) may not apply the provisions referred to in item 1 if at least one of the circum-
stances referred to in Article 62 paragraph 1 and Article 67 paragraph 1 applies.

. The provisions of paragraph 2 shall not apply to the award of contracts to entities
being dependant on or dominated by the economic operator within the meaning of the
Act of 29 July 2005 on public offer and conditions for implementation of the financial
instruments into organised turnover system and on public partnerships and to the en-
tities with whom the concessionaire has concluded an agreement in order to compete
jointly for the award of a concession.

Chapter 5
Utilities contracts

Article 132.

. The provisions of this Chapter shall apply to contracts awarded by the awarding
entities referred to in Article 3 paragraph 1 item 3 and by their unions, and by the
awarding entities referred to in Article 3 paragraph 1 item 4, hereinafter referred to as
“utilities contracts”, subject to Article 3 paragraph 1 items 5 and 6, if the contract is
awarded for the purposes of performing one of the following types of activities:

1) exploring, prospecting for or extracting gas, oil and its natural derivatives, brown
coal, hard coal and other solid fuels;
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2) the management of airports, maritime or inland ports and their provision to air,
sea and inland carriers;

3) the creation of networks intended to provide public services connected with the
production, transmission or distribution of electricity, gas or heat or supply of
electricity, gas or heat to such networks or management of such networks;

4) the creation of networks intended to provide public services connected with the
production or distribution of drinking water or supply of drinking water to such
networks or management of such networks;

5) the operation of networks providing public services in the field of transport by
railway, tramway, trolley bus, cable or with the use of automatic systems;

6) the operation of networks providing public services in the field of bus transport;
7) the provision of postal services.

. The awarding entities awarding the contracts referred to in paragraph 1 item 4 shall

apply the provisions of this Chapter also to the award of contracts related to sewage
systems and waste water treatment, and to the activities related to obtaining drinking
water.

. The awarding entities awarding the contracts referred to in paragraph 1 item 7 shall ap-

ply the provisions of this Chapter also to contracts related to the provision of the follo-
wing services: management of postal services, transmission of coded documents using
electronic means of communication, management of address databases, transmission of
registered electronic mail, financial, philatelic and logistical services, particularly the
transportation of commaodity shipments and their confectioning and storage.

Article 133.

. This Act shall apply to the awarding of utilities contracts where the contract value is

equal to or exceeds the amounts provided for in the provisions issued under Article
11 paragraph 8.

The awarding entities which award utilities contracts shall be also obliged to include
in the report, referred to in Article 98, information concerning awarded utilities con-
tracts, the value of which is less than amounts provided for in the provisions issued
under Article 11 paragraph 8.

The provisions of Article 100 paragraph 2 and Article 102 paragraph 3 shall not apply
to utilities contracts.

Article 134.

. The awarding entity may award a utilities contract by open tendering, restricted ten-

dering or by a negotiated procedure with publication. The provisions of Article 55
shall not apply.

The awarding entity may conclude a framework agreement after conducting the pro-
cedure, applying accordingly the regulations relating to the award of contracts by
open tendering, restricted tendering or by a negotiated procedure with publication.
The provisions of Article 55 shall not apply.

In a restricted tendering procedure or a negotiated procedure with publication, the

awarding entity may fix:

1) a time limit for the submission of requests to participate in a procedure, which is
not shorter than:

a) 22 days from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities by electronic means or fax,



2)

3)

b) 37 days from the day of dispatch of the contract notice to the Office for
Official Publications of the European Communities in other manner than the
one referred to in letter a,

¢) 15 days from the day of dispatch of the contract notice to the Office for Official
Publications of the European Communities by electronic means in line with
form and procedures specified on the website, referred to in a directive;

a time limit for the submission of tenders that is not shorter than 10 days, taking

into account the time required to prepare and submit a tender;

any time limit for the submission of tenders, provided that all the economic ope-
rators who will be invited to submit tenders, agreed on this.

. In the case referred to in paragraph 1, the awarding entity may select the best tender
using an electronic auction.

. Autilities contract may be awarded by a negotiated procedure without publication:

1)
2)

where any one of the circumstances referred to in Article 62 paragraph 1 applies;

in a previously conducted negotiated procedure with publication where no re-
quest to participate in a procedure have been submitted, no tenders have been
submitted, or all tenders have been rejected based on the Article 89 paragraph 1
item 2 due to their inconsistency with the description of the object of contract,
and the original terms of contracts have not been substantially altered.

. Autilities contract may be awarded by single-source procedure:

1)

2)

3)

4)

where one of the circumstances referred to in Article 67 paragraph 1 items 1 — 5
as well as 8 and 9, occur;

where it is possible to award a contract for a price that is much lower than the
market price owing to particularly advantageous circumstances existing for a
very limited period of time only;

where in the case of award, within 3 years of the award of the main contract, to
the hitherto economic operator of works, of supplementary contracts constitu-
ting not more than 50% of the main contract value and involving the repetition
of the same type of contracts, if the main contract was awarded under the open
tendering procedure, restricted tendering procedure or negotiated procedure with
publication and the supplementary contract was provided in a contract notice for
main contract and concerns the object of the contract described therein.

in the case of the award, within 3 years of the award of the main contract, to the
hitherto economic operator of supplies, of supplementary contracts accounting
for not more than 50% of the main contract value and involving the extension of
supplies, if the change of economic operator would make it necessary to purchase
items of different technical parameters, what would result in technical incompati-
bility or disproportionately serious technical difficulties in use and supervision, if
the main contract was awarded under the open or restricted tendering procedure
and the supplementary contract was provided for in the specification of essential
terms of the contract for the main contract and concerns the object of the contract
described therein.

Article 135.

. Atleast once a year, the awarding entity may either dispatch to the Office for Official
Publications of the European Communities, or post on its buyer’s profile, a periodic
indicative notice about the utilities contracts or framework agreements planned wi-
thin the next 12 months, the value of which:
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1) for works — is equal to or exceeds the amount provided for in the provisions issued
under Article 11 paragraph 8 which requires that a works contract notice should be
dispatched to the Office for Official Publications of the European Communities;

2) for supplies — when totalled up within a given group of the Common Procure-
ment Vocabulary, subject to Article 133 paragraph 1, is equal to or exceeds the
PLN equivalent of EUR 750 000;

3) for services — when totalled up within category 1 - 16 defined in Appendix 3
to the Common Procurement Vocabulary, subject to Article 133 paragraph 1,
is equal to or exceeds the PLN equivalent of EUR 750 000.

The awarding entity may post the notice referred to in paragraph 1 on the buyer’s
profile after dispatching a notice on the buyer’s profile to the Office for Official
Publications of the European Communities by electronic means with the use of the
form and procedures posted on the website referred to in the directive.

The provisions of paragraph 1 shall not apply to any planned contract for services,
referred to in Article 5 paragraph 1, or to any planned contract to be awarded in
a procedure other than open tendering, restricted tendering, negotiated procedure
with publication.

If the contract notice was enclosed in a prior information notice about contracts envi-
saged for the following 12 months, dispatched or posted at “buyer’s profile” at least
52 days prior to the dispatch of the contract notice to the Office for Official Publica-
tions of the European Communities, the awarding entity may fix in the open tende-
ring the time limit for submission of tenders not less than:

1) 24 days — from the day the contract notice is dispatched to the Office for Official
Publications of the European Communities by electronic means with the use of
the form and procedures posted on the website referred to in a directive;

2) 31 days — from the day the contract notice is dispatched to the Office for Official Publica-
tions of the European Communities in other way than referred to in item 1.

. The periodic indicative notice about planned utilities contracts may include a call for

competition. In that case, the awarding entity, when awarding a contract by restricted
tendering or by a negotiated procedure with publication, may choose not to publish
the contract notice.

In the event referred to in paragraph 5, the awarding entity shall invite the economic
operators who, after the publication of the periodic indicative notice, informed the
awarding entity of their interest in participating in the procedure, to confirm that
interest, and at the same time providing information about the time limit for the sub-
mission of the requests to participate in the procedure.

The provisions of Article 48 paragraph 2 shall apply accordingly to the invitation
referred to in paragraph 6.

Article 136.

. The Act shall not apply to utilities contracts for services or works awarded to, and in

case referred to in Article 3 paragraph 1 item 3 or 4 to utilities contracts for supplies
if they are granted to:

1) entities with which the awarding entities prepare the annual consolidated finan-
cial reports within the meaning of accounting regulations,

2) entities in which the awarding entities hold over half of the shares or interests,
hold more than half of the votes resulting form the shares or stocks, control the
managing body or are entitled to appoint over half of the members of their super-
visory or management body,



3) entities which hold over half of the awarding entities shares or interests, hold
more than half of the votes resulting from the awarding entities shares or stocks,
control its managing body or are entitled to appoint over half of the members of
their supervisory or management body,

4) entities who together with the awarding entity are subjected to the influence of
another entity as specified in item 3

- if at least 80% of the average income of these entities generated over the previous
3 years by providing services, supplies or performing works came from providing
services, supplies or performlng works for the awarding entity or entities referred to
in items 1-4.

Where the period of business activity is shorter than three years, income generated
over the total period of business activity plus the projected income for the remaining
part of the three-year period shall be taken into account.

. This Act shall not apply to utilities contracts for services or works awarded by an
entity established by the awarding entities for the purposes of jointly performing the
activity referred to in Article132:

1) to one of those awarding entities or

2) to an entity related to one of those awarding entities as defined in paragraph 1,
if at least 80% of the average income of this entity generated over the previous
3 years by providing services or performing works came from services rendered
to, or works performed for, the related entities as referred to in paragraph 1.

. The Act shall not apply to utilities contracts awarded to an entity established by the
awarding entities for the purposes of jointly performing the activity referred to in Ar-
ticle 132 by one of the awarding entities, provided that this entity was established for
a period of at least 3 years, and the document on the basis of which it was established
provides that the awarding entities shall remain its members throughout this period.

. Upon the request of the European Commission, the awarding entity shall dispatch
information in the scope, as referred to in paragraphs 1 — 3.

. Where more than one of the entities referred to in paragraph 1 provides the same or
similar services, or performs the same or similar works for the awarding entity, the
total income generated by those entities by providing services or performing works
shall be taken into account.

Article 137.

. The Act shall not apply to utilities contracts awarded for the purposes of performing an
activity consisting in providing gas or heat to the networks referred to in Article 132
paragraph 1 item 3, if:

1) the production of gas or heat is a necessary consequence of conducting an activi-
ty other than that described in Article 132 and

2) the purpose of the provision of gas or heat is only to utilize the production for
economic purposes, and it does not exceed 20% of the economic operator’s ave-
rage turnover over the period of the previous three years, including the year in
which the contract is awarded.

. The Act shall not apply to utilities contracts awarded for the purposes of performing
an activity consisting in providing electricity to the networks referred to in Article 132
paragraph 1 item 3, if:

1) the production of electricity is necessary to conduct an activity other than that
defined in Article 132 and
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2) the provision of electricity is dependent solely on own consumption, and it does
not exceed 30% of the total production over the period of the previous three
years, including the year in which the contract is awarded.

The Act shall not apply to utilities contracts awarded for the purposes of performing
an activity consisting in providing drinking water to the networks referred to in Ar-
ticle 132 paragraph 1 item 4, if:

1) production of drinking water is necessary to conduct an activity other than that
defined in Article 132 and

2) the provision of drinking water is solely dependent on own consumption, and
does not exceed 30% of the total production over the period of the previous three
years, including the year in which the contract is awarded.

Article 138.

. The Act shall not apply to utilities contracts awarded for the purposes of resale or

lease the object of contract to third parties, provided that the awarding entity does
not have a special or exclusive right to sell or lease the object of contract, and other
entities may sell or lease it without restrictions and on the same conditions as the
awarding entity.

. The Act shall not apply to utilities contracts if awarded for the purposes of granting

a concession for works, if such concessions are granted for the purpose of performing
the activity referred to in Article 132.

. The Act shall not apply to utilities contracts if awarded for the purposes of performing

the activity referred to in Article 132 outside of the European Union, provided that no
network or area located within the European Union is used for such performance.

Upon the request of the European Commission, the awarding entity shall dispatch
information in the scope, as referred to in paragraphs 1 and 2.

Article 138a.

. The awarding entities conducting the activity referred to in Article 132 paragraph 1

items 1 and 3 shall not apply this Act to award utilities contracts for supplies of elec-
tricity or heat and for fuels used to generate energy.

. The awarding entities conducting the activity referred to in Article 132 paragraph 1

item 4 shall not apply this Act to award contracts for supplies of water.

The awarding entity conducting the activity referred to in Article 132 paragraph 1 item
6 based on special rights shall not apply this Act if regular transportation services may
be also provided by other carriers in the same area and on the same conditions.

Article 138b.

. When awarding a utilities contract, the head of the awarding entity may choose not to

appoint a tender committee.

When choosing not to appoint a tender committee, the head of the awarding entity shall
specify a manner of conducting the procedure that ensures efficient awarding of con-
tracts, individual responsibility for the performed tasks and transparency of the work

Article 138c.

. The awarding entity may:

1) request the economic operators to keep any information provided under the con-
tract award procedure confidential;



2) demand that the economic operators should provide documents other than those li-
sted in the provisions issued under Article 25 paragraph 2 to prove their compliance
with the participation requirements if necessary to evaluate such compliance;

3) choose not to request a deposit or a security on due contract performance;

4) inthe case of a supply contract, reject a tender in which the proportion of commo-
dities originating either from the member states of the European Union or from
other states with which the European Community has concluded agreements on
the equal treatment of entrepreneurs does not exceed 50%, if this requirement is
provided for in the specification of essential terms of contract;

5) refrain from the obligation of excluding from the contract award procedure such
economic operators being a subject of exclusion under Article 24 paragraph 1
item 1, 2 or 3, if such a provision was placed in the specification of essential
terms of contract.

. Where the most advantageous tender cannot be selected as two or more tenders with
the same price or representing the same balance of price and other tender evaluation
criteria have been submitted, and in the specification of essential terms of contract
the rejection of the tender has not been included in accordance with paragraph 1 item
4, the awarding entity shall choose the tender, which could not be rejected under the
provisions of paragraph 1 item 4. Prices stated in the tenders are equal, provided that
the difference between the price of the most advantageous tender and the prices of
other tenders, which could not be rejected under the provisions of paragraph 1 item
4, does not exceed 3%.

Article 138d.
[deleted]

Article 138e.
[deleted]

Article 138f.

. The awarding entities who, in accordance with the published decision of the Euro-
pean Commission operate on a competitive market access to which is not restricted
shall not apply the provisions of this Act. This provision shall apply accordingly in
the case where the European Commission fails to issue the decision within 7 months
from the day of receiving the request, as referred to in paragraph 2.

. After analysing the relevant market, the competent authority, acting either on its own
initiative or at the request of the awarding entity, may lodge an application to the Euro-
pean Commission to rule that the awarding entities conducting the activity referred to
in Article 132 operate on a competitive market access to which is not restricted.

. The competent authority shall analyse the market in terms of the relevant activity
and prepare the application in accordance with the requirements laid down in the
Decision of the European Commission of 7 January 2005 concerning the detailed
rules for applying the procedure envisaged in Article 30 of Directive 2004/17/EC
of the European Parliament and Council on the coordination of procedures for the
award of public contracts in the water, energy, transport and postal services sectors
(OJ L 70f11.01.2005, p. 7). This application shall be harmonised with the President
of the Office for Competition and Consumer Protection and with the PPO President.

. The Council of Ministers shall indicate, by a regulation, the competent authorities to
make the applications referred to in paragraph 2, taking into account the type of activity
and the scope of operation of the relevant authorities and the competent authority’s
knowledge of the functioning of the relevant market in terms of a given activity.
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TITLE IV
PUBLIC PROCUREMENT CONTRACTS

Article 139.

. Public procurement contracts, hereinafter referred to as “procurement contracts”

shall be regulated by the provisions of the Act of 23 April 1964 - Civil Code, unless
the provisions of this Act provide otherwise.

A procurement contract shall, under the pain of nullity, require a written form, unless
separate provisions provide for a special form.

. Procurement contracts shall be open and shall be made accessible pursuant to rules

laid down in the provisions concerning public information.

Article 140.

. The scope of economic operator’s performance resulting from the procurement con-

tract shall be identical with the commitment undertaken in the tender.
[deleted]

The contract shall remain void in the part which exceeds the object of contract speci-
fied in the specification of essential terms of contract.

Article 141.

The economic operators, referred to in Article 23 paragraph 1, shall be jointly respon-

sible for the execution of the public contract and provision of security on due performan-
ce of the contract.

Article 142.

1. A procurement contract shall be concluded for a definite duration.
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The awarding entity may conclude a public contract, having as its object periodical or
continuous services, for a period longer than 4 years, if the performance of a contract
results in lower costs of the performance of contract for a longer period of time than
the costs of the performance of contract in 4 year-period or it is justified by the pay-
ment capacity of the awarding entity or the scope of envisaged outlays and the period
necessary for repayment.

. If the contract value, referred to in paragraph 2 is equal to or exceeds the amounts

specified in the provisions issued under Article 11 paragraph 8, the awarding entity
informs the PPO President about the intention of concluding a contract for a longer
period than 4 years within 3 days from the start of a procedure giving factual and
legal justification.

The provisions of paragraph 3 shall not apply to contracts on:

1) credit and loan;

2) Dbank account, if the contract period does not exceed 5 years;

3) insurance, if the contract period does not exceed 5 years;

4) concession.

Article 143.

. Contracts may be concluded for indefinite duration, if the contract object is the

supply of:
1) water via the water and sewage network or disposal of sewage to such a network;
2) electrical energy from the power network;



3) gas from the gas grid;
4) heat from the heat distribution network;
5) license for software.

. Article 142 paragraph 3 shall not apply
Article 144.

. Any modification of provisions of the concluded procurement contract with re-
ference to the content of the tender, which was the basis for the choice of the
economic operator, is prohibited, unless the awarding entity envisaged the po-
ssibility of conducting such a modification in the contract notice or specification
of essential terms of contract and determined the terms of such modification.

. Any modification of the procurement contract in breach of the provision of paragraph
1 above shall be null and void.

Article 145.

. In the event of a material change of circumstances which causes that the execution
of the procurement contract is no longer in the public interest, and which could not
have been foreseen at the time of concluding the contract, the awarding entities may
renounce a contract within a period of 30 days from the date on which they became
aware of these circumstances.

. In the case referred to in paragraph 1, the economic operator may demand remunera-
tion due for the performed part of the procurement contract.

Article 146.

. Without prejudice to separate provisions, a procurement contract shall be null and
void if:

1) the contract notice was not placed in the Public Procurement Bulletin or publi-

shed in the Official Journal of the European Union, unless there is no obligation
of publication of notices in view of provisions of the Act;

2) the awarding entity concluded a contract without the required consent as
stated in the decision of the National Appeals Chamber prior to the final
resolution of a protest;

3) [deleted]
4) [deleted]
5) the awarding entity selected the tender in a gross breach of this Act;

6) there was a breach of the provisions of this Act in the award procedure which
influenced the results of the procedure;

7) the awarding entity concluded a contract prior to the expiry of the time
limits, as referred to in Article 94 paragraph 1, without prejudice to Article
94 paragraph 1la.

. The PPO President may apply to the court for a decision of invalidity of:

1) the procurement contract referred to in paragraph 1;

2) part of the procurement contract, referred to in Article 140 paragraph 3;

3) modifications of the procurement contract in breach of Article 144 paragraph 1.
Article 147.

. The awarding entity may request the economic operator to provide security on due
performance of the contract, hereinafter referred to as ,,security”.
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Security shall serve to cover claims in respect of non-performance or improper per-
formance of a contract. If an economic operator is at the same time a guarantor, this
security shall also serve to cover claims in respect of quality guarantee.

. The awarding entity shall require the economic operator to provide security, if:

1) the value of a contract for works is equal to or exceeds the amounts specified in
provisions issued under Article 11 paragraph §;

2) the value of a contract for supplies or services is equal to or exceeds PLN equiva-
lent of EUR 10 000 000, with the exception of contracts for credits and loans;

3) the contract is to be concluded for a period longer than 4 years, with the excep-
tion of contracts referred to in Article 142 paragraph 4 and Article 143.

In exceptional cases, in particular where the request for a security could prevent the
award of a contract or result in a significant increase in the price of tenders, the awar-
ding entity may refrain from demanding a security.

Article 148.

. The security may be provided at the economic operator’s choice in one or several of

the following forms:
1) cash;

2) Dbank sureties or guarantees of collective savings-loan fund, however the surety of
collective savings - loan fund is always a financial surety;

3) Dbank guarantees;
4) insurance guarantees;

5) sureties granted by entities, referred to in Article 6b paragraph 5 item 2 of the Act
of 9 November 2000 on the establishment of the Polish Agency for Enterprise
Development.

With the approval of the awarding entity a security may be provided also:

1) bills of exchange with the surety of bank or collective savings-loan fund;

2) Dby establishing a pledge on securities issued by the State Treasury or unit of ter-
ritorial self-government;

3) Dby establishing a registered pledge, in accordance with the principles laid down
in the provisions concerning registered pledges and the pledge register.

. An economic operator shall remit security to be provided in cash by bank transfer to

a bank account indicated by the awarding entity.

In the event of a deposit made in cash an economic operator may agree to count the
amount of the deposit towards the security.

. In the event of a cash security the awarding entity shall keep it on a bank account

bearing interest. The awarding entity shall return security provided in cash together
with interest resulting from the bank account agreement on which it has been kept
less the cost of its operation and bank commission for transfer of funds to the econo-
mic operator’s bank account.

Article 149.

. In the course of the execution of procurement contract the economic operator may

change the form of security to one or several of those referred to in Article 148
paragraph 1.



. With the approval of the awarding entity the economic operator may change the form
of the security to one or several of those referred to in Article 148 paragraph 2.

. The change of the form of security shall be made preserving its continuity and witho-
ut decreasing its amount.

Article 150.

. The amount of the security shall be determined on a percentage-wise basis in relation
to the aggregate price quoted in the tender or the maximum nominal value of the
awarding entity’s commitment under the contract, if unit price or unit prices have
been quoted in the tender.

. Asecurity shall be fixed at 2 to 10% of the price quoted in the tender or the maximum
nominal value of the awarding entity’s commitment under the contract.

. If the time for the completion of the contract exceeds one year, the security, with the
consent of the awarding entity, may be established by deductions from dues for the
already performed part of supplies, services or works.

. In the case, referred to in paragraph 3, an economic operator shall be required to con-
tribute at least 30% of the security amount on the date of the contract.

. The awarding entity shall pay the amounts deducted to the bank account on the same
day on which it pays invoices.

. Inthe case, referred to in paragraph 3, payment of the full amount of the security shall
be done not later than by the end of the first half of the period for which the contract
was concluded.

Article 151.

. The awarding entity shall return the security within 30 days of the completion of the
contract and acknowledgement by the awarding entity as duly performed.

. The amount retained to secure claims for warranty for defect or guarantee of quality
shall not exceed 30% of the amount of the security.

. The amount referred to in paragraph 2, shall be returned not later than on the 15" day
following the expiry of the period of warranty for defect or quality guarantee.

TITLE V
PRESIDENT OF THE PUBLIC PROCUREMENT OFFICE
(PPO PRESIDENT)

Chapter 1
Scope of activities

Article 152.

. The PPO President is a central government body competent for matters concerning
public contracts.

. The PPO President shall be subordinate to the Prime Minister.
3. The PPO President shall be assisted in his work by the PPO.

. The organisation of the PPO shall be defined by a statute issued by the Prime Minister
by an order.
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Article 153.

The PPO President shall be appointed by the Prime Minister from among persons
belonging to the state personnel reserve. The Prime Minister shall recall the PPO
President.

[deleted]

Article 154.

The PPO President:

1) prepares drafts of normative acts on public contracts;

2) takes decisions on individual issues stipulated in this Act;

3) by electronic means the Public Procurement Bulletin, where all the notices pro-
vided for in this Act are placed;

4) [deleted];

5) keeps and publishes on the PPO website a list of organisations authorised to sub-
mit legal protection measures;

5a) runs, publishes and updates on the PPO website list of economic opera-
tors that caused damage by failing to perform a contract or by performing
a contract incorrectly, if the damage was stated by the legally valid decision
of the court;

6) ensures the functioning of the system of legal protection measures;

7) prepares training programmes, organises and encourages training in the field of
public procurement;

8) prepares and disseminates standard criteria for assessment of the substance of the
training;

9) [deleted]

10) disseminates standard forms of public procurement contracts, rules of procedures
and other documents used in awarding public contracts;

11) watches over observance of the public procurement system rules and in particular
carries out controls of the contract award process within the scope stipulated in
this Act;

12) disseminates the principles of professional ethics of persons performing tasks
within the public procurement system;

13) aspires to provide uniform application of the procurement provisions, conside-
ring the judicature of courts and the Constitutional Court, in particular dissemi-
nation of decisions of the National Appeal Chamber, courts and Constitutional
Court which refer to public procurement;

14) maintains international co-operation on issues relating to public contracts;

15) analyses the functioning of the system of public contracts;

16) prepares and submits to the (Polish) Council of Ministers and to the European
Commission annual reports on the functioning of the system of public contracts;

17) presents to the Prime Minister an annual information on the functioning of the
National Appeal Chamber, which considers the problems resulting from the
adjudication;

18) proposes candidates for the post of Chairman and Vice-chairman of the National
Appeal Chamber;

19) puts forward a motion to appoint the disciplinary agent of the National Appeal
Chamber

20) carries out activities which refer to E-procurement



Article 155.
. The PPO President shall perform the tasks provided for in this Act with the assistance
of no more than two Vice-Presidents.

. The Vice-Presidents of the PPO shall be appointed by the Prime Minister from among
persons belonging to the state personnel reserve at the request of the PPO President.
The Prime Minister shall recall the Vice-Presidents of the PPO at the request of the
PPO President.

. [deleted]

Article 156.
[deleted]

Chapter 2
Public Procurement Council

Article 157.

. The Public Procurement Council shall hereby be established, hereinafter referred to
as the “Council”, which is an advisory and consultative body of the PPO President.
. The Council shall in particular:

1) express its opinions on particularly important matters of the public contracts sys-
tem presented to it by the PPO President;

2) give its opinion on normative acts concerning public contracts;

3) give its opinion on the annual reports of the PPO President concerning the func-
tioning of the public contracts system;

4) establish the principles of professional ethics of persons performing tasks speci-
fied in this Act within the public contracts system;

5) [deleted]
Article 158.

1. The Council shall be composed of 10 to 15 members appointed by the Prime Minister.

. Parliamentary groups, national self-government organisations and national entrepre-
neurs’ organisations shall be in particular entitled to offer candidates.

. The Prime Minister shall appoint members of the Council from among persons who:
1) are Polish citizens;

2) enjoy all public rights;

3) have not been convicted of an offence committed in connection with a contract

award procedure, bribery or any other offence committed in order to gain a finan-
cial benefit;

4) have the knowledge and authority guaranteeing proper performance of the Coun-
cil’s tasks.

. The Prime Minister shall appoint from among the persons, referred to in paragraph
1, the Chairman of the Council. The Council shall appoint the Vice-Chairman of the
Council from among its members.

. Members of the Council are entitled to remuneration for participation in the Counci-
I’s works.

. The proceedings of the Council shall be regulated by the Rules of Procedure adopted
by the Council.
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Article 159.

. The term of office of the Council shall expire together with the term of office of the

PPO President.

Membership in the Council shall expire in the event of expiry of the term of office of
the Council, death of its member, his dismissal or resignation.

The Prime Minister shall recall a member of the Council if he ceased to satisfy one
of the conditions referred to in Article 158 paragraph 3, and at the request of the PPO
President in the event of:

1) failure to fulfil the obligations of a Council’s member;
2) loss of authority guaranteeing proper performance of the Council’s tasks;

3) illness preventing him from carrying out the functions of a member of the
Council.

Article 160.

The PPO provides assistance to the proceedings of the Council.

The Prime Minister shall specify, by a regulation, the amount of remuneration of the
Chairman, Vice-Chairman and other members of the Council, taking into conside-
ration performed functions and the scope of duties of the Chairman, Vice-Chairman
and other members of the Council.

Chapter 3
Control of the award of contracts

Section 1
General provisions

Article 161.
The PPO President shall control the award of contracts.

. The objective of controls is to prove the conformity of contract award procedu-

res with the Act.
The control shall take place in the seat of the PPO.

The commencement of the control may be preceded by the explanatory proce-
eding in order to establish whether there is a justified presumption that the pro-
visions of the Act were violated in course of the contract award procedure what
might have influenced results of the award procedure.

Article 162.

The PPO employees shall be excluded from participation in control procedure,

if they:

1) participated in the procedure being the subject of control or actions directly
connected with their preparation on the part of awarding entity or economic
operator;

2) remain in matrimony, actual relationship, consanguinity or affinity in direct
line or consanguinity or affinity in indirect line up to the second degree, or is
related due to adoption, legal custody or guardianship with the person acting
on the part of awarding entity or economic operator in the procedure being
controlled, his legal deputy or members of managing or supervisory bodies of
legal persons competing for the contract, which is the subject of control;



3) during three years prior to the date of the start of the award procedure being
the subject of control remained in a relationship of employment or freelance
agreement with the awarding entity or economic operator or was a member
of managing or supervisory bodies of legal persons competing for the con-
trolled contract;

4) remain in such legal or actual relationship with the person acting on the

part of the awarding entity or economic operator in the procedure being the
subject of control, which may raise justified doubts as to their impartiality.

. The employee of the PPO shall inform the PPO President about reasons of his
exclusion from the participation in a control.

. The PPO President shall decide on the exclusion of the employee by means of
a decision.

Article 163.

. In course of the explanatory proceeding or control, the PPO President may:

1) request from the head of the awarding entity to submit the contract award
procedure documentation which is certified by the head of the awarding
entity to be in conformity to the original;

2) request from the head of the awarding entity or from its employees and other
subjects written explanations in cases concerning the subject of control;

3) ask for the expert’s opinion, if the establishment or the assessment of the
actual state of the case or conduct of other control activities requires specific
knowledge.

. The expert shall be entitled to receive remuneration, which is covered by the
PPO President, in amount determined in accordance with the regulations on
dues for the witnesses, experts and parties in judicial proceedings.

. The factual state of the case shall be based on the whole evidence gethered in
the course of the explanatory proceeding and control, in particular based on the
award procedure documentation, explanation of the head and employees of the
awarding entity, expert’s opinions and explanations of other subjects.

Article 164.

1. Following the control a control report shall be prepared.

. The control report shall include in particular:

1) name (company name) and address of the awarding entity;
2) date of commencement and end of a control;

3) names of persons performing the control;

4) indication of the contract award procedure, which was the object of the
control;

5) information on findings of breaches.

Section 2
Ad hoc control

Article 165.

. The PPO President shall commence an ad hoc control ex officio or on request in case
of justified presumption, that in course of the contract award procedure a breach of
the provisions of the Act appeared, which might have influened the result.
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The ad hoc control may be commenced not later than within 4 years from the
day of the end of the contract award procedure.

The PPO President shall inform the applicant on the commencement of the
ad hoc control or on the refusal of commencement of ad hoc control, indicating
the justification of the lack of circumstances, as referred to in paragraph 1.

The PPO President shall commence an ad hoc control on request of the manage-
ment authority, referred to in provisions of the National Development Program-
me and provisions on the development policy or provisions on the support for
rural development by means of European Agricultural Fund for Rural Deve-
lopment hereinafter referred to as “the management authority”, if based on the
justification of the application, there is a justified presumption that in course of
the contract award procedure the breach of the provisions of the Act appeared,
which might have influenced its result.

Article 166.

The end of the ad hoc control shall be the submission of information on the re-
sult of ad hoc control, which contains in particular:

2) description of the contract award procedure, which was the object of the
control;

3) information on confirmation of breach or lack of breach.

In case of reservations, as referred to in Article 167 paragraph 1, the end of the
ad hoc control shall be the submission to the awarding entity of information on
the final resolution of reservations.

Article 167.

The awarding entity shall have the right to make justified reservations to the
PPO President within 7 days from the submission of information on the result of
ad hoc control.

The PPO President shall examine the reservations within 15 days from the date
of their receipt. In case of not admitting reservations, the PPO President shall
dispatch those reservations for an opinion to the National Appeal Chamber.

The National Appeal Chamber composed of 3 members shall prepare an opinion
on the reservations in form of resolution, within 15 days from the date of their
receipt.

4. The opinion of the National Appeal Chamber is binding for the PPO President.
5. The PPO President shall forthwith inform the head of the awarding entity about
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the final examination of the reservations.

Article 162 shall apply accordingly to the members of the National Appeal
Chamber who examine the reservations.

Article 168.

In case of disclosed breach of the provisions of this Act, the PPO President may:

1) notify to the competent agent for public finance discipline of the breach of
public finance discipline or make a request to the relevant enforcement com-
mittee to impose a penalty for the breach of public finance discipline;

2) impose a financial penalty referred to in Title VII;

3) apply to the court for the statement of invalidity of the procurement contract
in its entirety or in part.



Section 3
Ex-ante control of contracts co-financed from the EU funds

Article 169.

. The provisions of this Section shall apply to contracts or framework agreements
co-financed by the EU funds.

. The PPO President shall conduct control of the awarded contracts prior to the
conclusion of contract (ex-ante control), if the value of contract or framework
agreement for:

1) works - is equal to or exceeds the PLN equivalent of EUR 20 000 000;

2) supplies or services - is equal to or exceeds the PLN equivalent of EUR
10 000 000.

. The submission of the copy of the contract award procedure documentation to
the PPO President shall commence the ex-ante control.

. On request of the management authority, the PPO President may refrain from
conducting ax-ante control, if based on the assessment of the management au-
thority, the contract award procedure was conducted in accordance with provi-
sions of the Act. The PPO President shall forthwith dispatch such an informa-
tion to awarding entity and to applicant.

Article 170.

. After the final resolution of a protest against the selection of the best tender
or expiry of the time limit for lodging the protest, and prior to the conclusion
of contract, the awarding entity shall forthwith dispatch to the PPO President
a copy of documentation on contract award procedure, which is certified by
the head of the awarding entity to be in conformity to the original, in order to
conduct ex- ante control.

. The awarding entity shall forthwith inform the PPO President about protest,
appeal or complaint being lodged after dispatch of the documentation for ex-
ante control. The PPO President shall refrain from conducting the ex- ante
control until the final resolution of the protest, without prejudice to Article 182
paragraph 3.

. In case of tender for lots where the value of separate lots is less than the amo-
unts, as referred to in Article 169 paragraph 2, The PPO President may refrain
from conducting control, and shall notify it to the awarding entity immediately
after the receipt of the copy of documentation, as referred to in paragraph 1.

. The start of ex-ante control shall suspend the time limit during which an econo-
mic operator must maintain his tender, until the end of control.

Article 171.
. The end of an ex-ante control shall be the submission to the awarding entity of
the information on the result of the control, which contains in particular:

1) description of the contract award procedure, which was the object of the
control;

2) information on confirmation of breach or lack of breach.

3) post control recommendations — if in course of the control the cancellation of
the procedure or removal of the confirmed breaches was found legitimate.
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. In case of making reservations, as referred to in Article 171 a, the submission

to the awarding entity of the information on the final resolution of reservations
shall end the control procedure.

The submission of information on control results shall occur not later than wi-
thin 14 days from the day of submission of the documentation, as referred to in
Article 163 paragraph 1, and in case of the highly complicated control- not later
than within 30 days from the day of submission of the documentation, as refer-
red to in Article 163 paragraph 1.

Until the submission of the information, as referred to in paragraph 1, the con-
tract shall not be concluded.

The head of the awarding entity, shall inform in writing the PPO President on
the manner of performing post control recommendations.

Art. 171a.

The awarding entity shall have the right to make justified reservations to the

PPO President within 7 days from the submission of the information on the control
results. The provisions of Article 167 paragraph 2-6 shall apply accordingly.

1.
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Chapter 4
National Appeal Chamber

Article 172.

The National Appeal Chamber hereinafter referred to as the “Chamber” shall be es-
tablished by the PPO President and shall be competent for the examination of the
appeals against resolution of protests lodged in contract award procedures.

The bodies of the Chamber are:

1) Chairman;

2) Vice-chairman:

3) General Assembly composed of the members of the Chamber.

. The Chairman of the Chamber conducts the works of the Chamber, in particular:

1) represents the Chamber outside;
2) presides over the General Assembly;

3) fixes the dates of sessions of adjudication panels and orders the joint examination
of the appeals;

4) appoints the adjudication panel of the Chamber for examination of the appeal,
including its Chairman;

5) supervises the efficiency of the Chamber’s work

6) submits to the PPO President, the annual information on the functioning of the
Chamber considering the problems resulting form the adjudication, after it is
passed by the General Assembly

The General Assembly of the Chamber:

1) prepares and passes the annual information on functioning of the Chamber con-
sidering the problems resulting form the adjudication;

2) appoints the composition of the disciplinary court;
3) examines the appeal against the decision of the disciplinary court;

4) examines and gives opinion other subject matters submitted by the PPO Presi-
dent or raised by members of General Assembly.



5. The PPO President calls the General Assembly of the Chamber at least two times
a year, and at written request of at least half of its members or the chairman of the
disciplinary court within 14 days of the date it was put forward. The resolutions of
the General Assembly are passed by a majority vote in the presence of at least half of
the Chamber’s composition; in case of equal number of votes, the Chairman of the
Chamber has a casting vote.

Article 173.

1. The composition of the Chamber consists of no more than 100 members appointed
and dismissed by the Prime Minister from among persons satisfying the requirements,
referred to in paragraph 2, who obtained the best results in qualifying procedure.

2. A person eligible to become member of the Chamber::
1) is a Polish citizen;
2) has higher law education;
3) has full legal capacity to enter into legal transactions;
4) enjoys all public rights;
5) has an unblemished reputation;
6) has not been validly convicted of offences committed intentionally;

7) has minimum 5 year work experience in public administration or at the positions
connected with giving legal advice, preparing legal opinions, preparing drafts of
legal acts as well as acting before courts and offices.

8) 1is at least at the age of 29.

3. The Chairman and Vice-chairman are appointed for a 3-year term of office by the Pri-
me Minister on the motion of the PPO President from among candidates proposed by
the members of the Chamber. The provisions of Article 174 paragraph 5 shall apply
accordingly to the recall of the Chairman and Vice-chairman of the Chamber before
the expiry of term of office.

4. The employment relationship is established based on the appointment and date fixed
in the appointment act. The PPO President shall perform actions within the labour
law concerning the members of the Chamber. In matters concerning the employment
relationship of the members not regulated by this Act, the provisions of the Act of
26 June 1974- Labour Code (Dz. U. of 1998 No 21 item 94 as amended® shall apply
accordingly.

5. Prior to undertaking their responsibilities, the members of Chamber are obliged to
take an oath before the Prime Minister by repeating the following words: ,,I hereby
solemnly swear to diligently fulfil the duties of the member of Chamber, to act being
guided by the principles of dignity and honesty”; the oath can be ended with “so help
me God”. The members of the Chamber confirm the taking of the oath by subscribing
their signatures thereto.

® The amendments to the uniform test of the mentioned Act were published in the Dz. U. of 1998
No. 106 item 668 and No. 113 item 717, of 1999 No. 99 item 1152, of 2000 No. 19 item 239,
No. 43 item 489, No. 107 item 1127 and No. 120 item 1268, of 2001 No. 11 item 84, No. 28
item 301, No. 52 item 538, No. 99 item 1075, No. 111 item 1194, No. 123 item 1354, No. 128
item 1405 and 154 item 1805, of 2002 No. 74 item 676, No. 135 item 1146, No. 196 item 1660,
No. 199 item 1673 and No. 200 item 1679, of 2003 No. 166 item 1608 and No. 213 item 2081,
0f 2004 No. 96 item 959, No. 99 item 1001, No. 120 item 1252 and No. 240 item 2407, of 2005
No. 10 item 71, No. 68 item 610, No. 86 item 732 and No. 167 item 1398 and of 2006 No. 104
item 708 and No. 133 item 935, No. 217 item 1587 and No. 221 item 1615 and of 2007 No. 64
item 426.
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The basis for determining the base remuneration for the Chairman and the Vice-
chairman, as well as the other members the Chamber is the multiple base amount
determined in the budget act for the given year, pursuant to Article 9 paragraph 1
item 2 of the Act of 23 December 1999 on the remuneration in the state-budget
sector and on amending certain acts (Dz. U. No 110 item 1255, as amended” for
the employees of the state-budget sector referred to in Article 5 item 1 letter b)
of that Act;

The members of the Chamber are entitled for seniority anniversary reward, starting
from the 6th year of work, which amounts to 5% of the monthly base remuneration
and increases 1% after each year of work, until it reaches 20% of the monthly base
remuneration.

The members of the Chamber are entitled for anniversary reward, which amounts to:
1) 75% of the monthly remuneration- after 20 years of work;

2) 100% of the monthly remuneration- after 25 years of work;

3) 150% of the monthly remuneration- after 30 years of work;

4) 200% of the monthly remuneration- after 35 years of work;

5) 300% of the monthly remuneration- after 40 years of work;

6) 350% of the monthly remuneration- after 45 years of work.

The work period, which entitles for anniversary reward, includes all the previous em-
ployment periods and other periods, if they, in view of separate provisions, are to be
included in the work period, which determines the employee rights. The provisions

on anniversary reward, referred to in provisions on the public office employees, shall
apply accordingly to evaluation and payout of anniversary reward.

10. The Prime Minister shall determine by means of a regulation, the multiple base amo-

I1.

unt, referred to in paragraph 6, considering the function performed by a member of the
Chamber and the fact, that the multiplicity of the base amount cannot be less than 4,5.

The organizational- technical support and accountant service for the Chamber are
provided by the Office.

Article 174.

. The membership in the Chamber cannot be joined with:

1) mandate of the Member of Parliament or Senator,

2) a mandate of the councilor, borough leader (mayor, president of the city) or the
membership in board of poviat or voivodship;

3) amembership in regional clearing chamber or self governmental appeal bodies;
4) membership of a political party or performance of political function.

The Chamber members may not:

1) take up additional employment and other paid work, except for the work as te-
aching stuff, academic teacher or a research worker if it is less than the full time
work at this position, if this employment does not interfere with the duties as
a member of the Chamber;

7 The amendments to the mentioned Act were published in the Dz. U. of 2000 No. 19 item 239,

of 2001 No. 85 item 924, No. 100 item 1080 and No. 154 item 1784 and 1799, of 2002 No. 74
item 676, No. 152 item 1267, No. 213 item 1802 and No. 214 item 1805, of 2003 No. 149
item 1454, No. 166 item 1609, No. 179 item 1750, No. 199 item 1939 and No. 228 item 2256,
of 2004 No. 240 item 2407 and No. 273 item 2703, of 2005 No. 164 item 1365 and No. 249
item 2104 and of 2006 No. 104 item 708 and 711 and of 2007 No. 64 item 433.
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2) perform business activity individually or together with other persons, as well as
manage such activity or be a representative or plenipotentiary in conducting such
activity;

3) be a member of board, a supervisory board or an audit committee or plenipoten-
tiary of commercial companies;

4) be a member of foundation board, which performs business activity;

5) own more than 10% of stocks or shares which accounts for more than 10% of the
seed capital of such commercial companies..

. A member of the Chamber shall submit to the PPO President by 31 March of each
year a statement on:

1) currently pending penal procedures against him together with information about
the object of these procedures;
2) his financial standing as for 31 December of the previous year by using accor-

dingly the form, specified in provisions on on restriction of performing economic
activities by persons performing public functions.

. Membership in the Chamber shall expire in the event of the death of its member or
his dismissal.

. The Prime Minister shall recall the member of the Chamber in case of:

1) loss of Polish citizenship;
2) loss or restriction of capacity to enter into legal transactions;
3) loss of the public rights;

4) loss of authority which gave a guarantee of the correct fulfilment of responsibili-
ties of a member of the Chamber;

5) wvalid conviction for an offence committed intentionally or intentional tax fraud;
6) expiry of the 6 month period of suspension, referred to in Article 176 paragraph 1;

7) the disciplinary sanction resulting in exclusion from the composition of the
Chamber;

8) failure to submit one the statements, referred to in paragraph 3;

9) refusal to take an oath;

10) failure to take the post within the time limit specified in the act of appointment
11) motion of dismissal put forward by the member of Chamber.

. The members of the Chamber, within the scope of the responsibilities provided for in
the Act, exercise the right to the legal protection for the public functionaries.

. The members of the adjudication panels of the Chamber are independent and bound
solely by the provisions of the binding law.

Article 175.

. The members of Chamber are liable for the disciplinary responsibility for breach of
the duties and professional dignity.

. The disciplinary penalties are:

1) admonition;

2) dismissal from the performed function;3) exclusion from the composition of the
Chamber.

. The penalty, referred to in paragraph 2 item 2, means the inability to perform the
function of Chairman, Vice-chairman, Disciplinary agent or a member of disciplinary
court for 3 years.

77



. In disciplinary matters concerning the members of the Chambers, the following bo-
dies are authorized to give a ruling:

1) in the first instance- disciplinary court in composition of 5 members of the Chamber,
appointed by the General Assembly form among the members of the Chamber;
2) in the second instance- General Assembly of the Chamber.

. The disciplinary agent acts as the prosecutor before the disciplinary court. The Prime
Minister at the request of the PPO President shall appoint a disciplinary agent from
among the members of the Chamber for the 3-year term of office. The disciplinary
agent may be dismissed at any time and performs its duties until the new disciplinary
agent is appointed.

. The disciplinary ruling issued in the second instance may be appealed before the appeal
court- industrial and national insurance tribunal, competent for the seat of the Office,
within 14 days from the date of submission of the ruling together with the justification.
There is no complaint for annulment against the decision of the appeal court.

. The detailed course of the disciplinary proceeding and selection of adjudication panel
of the disciplinary court are specified in the rules of procedure passed by the General
Assembly of the Chamber.

Article 176.

. The Prime Minister shall suspend the member of the Chamber in his rights and ob-
ligations in case of accusation of committing the offence intentionally or intentional
tax fraud.

. The suspension period, referred to in paragraph 1, shall last until the end of the crimi-
nal proceedings, however not more than 6 months.

. During the suspension period, the member of the Chamber has the right to receive
half of the remuneration.

Article 176a.

. The members of the Chamber are selected by qualifying procedure, which consists of:

1) a written exam in theoretical and practical knowledge of the contract award pro-
cedure rules

2) an interview.
. The notice on qualifying procedure for the members of the Chamber is issued by the

Prime Minister at the request of the PPO President, if the increase in composition of
the Chamber is needed.

. The notice, referred to in paragraph 2, is placed in the Public Information Bulletin of
the Office and Chancellery of the Prime Minister, as well as in the national daily.

. The notice shall include:

1) information on the number of persons to be appointed in the given qualifying
procedure;

2) time limit and place for collecting the applications; however the time limit shall
not be less than 30 days of the date of the notice;

3) list of the documents to be enclosed to the application for the member of the
Chamber;

4) The date of the qualifying procedure, referred to in paragraph 1;
5) minimum number of points to be obtained.
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5. Inorder to the conduct the qualifying procedure for the members of the Chamber, the
Prime Minister appoints the qualifying committee, which consists only of persons
whose knowledge and experience in the field of rules for conducting contract award
procedures as well as authority guarantee the correct and impartial conduct of the
contract award procedure.

6. If in qualifying procedure the minimum number of points is received by a smaller
number of persons than the limit specified in the notice, referred to in paragraph 4
item 1, the Prime Minister shall call the supplementary qualifying procedure for the
members of the Chamber within 30 day of the end of the previous qualifying proce-
dure. The provisions of paragraphs 1-5 shall apply.

7. The Prime Minister specifies by means of a regulation of the manner of conducting
the qualifying procedure, referred to in paragraphs 1-6, the manner of appointing the
qualifying committee, as well as the scope of the qualifying procedure, taking into
consideration the need to ensure objective verification of candidate’s theoretical and
practical preparation, the efficient conduct of the appeal procedure and the fact that
documents containing information subject to personal data protection and in particu-
lar the information from the National Register of Criminal Records may be required
to confirm a candidate’s compliance with the conditions referred to in Article 173
paragraph 2.

Chapter 5
[deleted]

TITLE VI
LEGAL PROTECTION MEASURES

Chapter 1
Common provisions

Article 179.

1. Legal protection measures specified in this Title are granted to economic ope-
rators and participants of the design contest, as well as to other persons whose
legal interest in being awarded the contract was or may be prejudiced as a result
of the breach by the awarding entity of the provisions of this Act.

la. The awarding entity is also entitled to legal protection measure, referred to in Chapter
4 of this Title.

1b.[deleted]

2. Prior to the final date for submission of tenders in the case of a breach by the awarding
entity of the provisions of this Act, legal protection measures shall be also available
to organisations of economic operators entered in the list of organisations authorised
to lodge legal protection measures maintained by the PPO President.

3. Organisations of economic operators, referred to in paragraph 2, should be understo-
od as entities operating under the provisions concerning:
1) commercial chambers;
2) crafts;
3) professional self-government of certain entrepreneurs;
4) employers’ organisations;
5) professional self-governments of architects, civil engineers and urban planners.
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The PPO President shall make entries, rejections of entry and deletes with regard to
the list referred to in paragraph 2, by an administrative decision.

. The list of organisations referred to in paragraph 2 shall be subject to announcement

in the Public Procurement Bulletin.

Chapter 2
Protest

Article 180.

A protest shall be lodged to the awarding entity against the content of the con-
tract notice, design contest notice, provisions of specification of essential terms
of contract, the Rules of Procedures for the design contest, actions performed by
the awarding entity in the course of procedure or design contest and in the event
of a failure by the awarding entity to act as it is bound to perform under this Act.
The provisions of Article 27 paragraphs 1-3 shall apply accordingly.

Protest shall be lodged within 10 days from the date on which one have become
or with due diligence may have become aware of the circumstances constituting
the basis thereof, and if the contract value is less than the amounts specified in
provision issued under Article 11 paragraph 8 — within 7 days. The protest shall
be deemed as lodged when delivered to the awarding entity in a manner allowing
it to become familiarised with its content.

The protest which refers to the contract notice, and if the procedure is carried out in
the open tendering, the provisions of the specification of essential terms of contract,
shall be lodged within:

2) 7 days from the publication of the contract notice in Public Procurement Bulletin
or publication of specification of essential terms of contract on the website — if
the contract value is less than the amounts specified in provision issued under
Article 11 paragraph 8§;

3) 14 days from the publication of the contract notice in the Official Journal of the
European Union or publication of the specification of essential terms of contract
on the website — if the contract value is equal to or exceeds the amounts specified
in the provisions issued under Article 11 paragraph 8

- the provision of paragraph 2 sentence 1 shall not apply.

If the procedure is carried out under any other type than the open tendering,
the protest which refer to the provisions of specification of essential terms of
contract shall be lodged within:

1) 7 days from the submission of specification of essential terms of contract,
however not later than 3 days prior to the expiry of the time limit for sub-
mission of tenders - if the contract value is less than the amounts specified in
the provisions issued under Article 11 paragraph 8,

2) 10 days from the submission of specification of essential terms of contract,
- if the contract value is equal to or exceeds the amounts specified in the pro-
visions issued under Article 11 paragraph 8

- the provisions of paragraph 2 sentence 1 shall not apply.

. If case of lodging the protest which concerns the contract notice or provisions of

specification of essential terms of contract, the awarding entity may extend the time
limit for submission of tenders.



6. The lodging of a protest shall be admissible only before the conclusion of a contract.

7. The awarding entity shall reject any protest lodged after the final date or protest lod-

2a.

ged by an unauthorised entity or an inadmissible protest on the basis of Article 181
paragraph 6.

. A protest should indicate action or failure to act of the awarding entity under protest

and should also include a demand, brief description of charges as well as factual and
legal circumstances providing grounds for the protest.

Article 181.

In the event of a protest lodged after the final date for submission of tenders, the pe-
riod during which the economic operator must maintain his tender shall be suspended
until the final resolution of the protest.

The awarding entity shall forthwith inform the economic operators who submitted
their tenders about the suspension of the period during which the economic operators
must maintain their tenders.

The awarding entity calls upon the economic operators, under the pain of exclusion
from the procedure, in any time, however not later than 7 days prior to the expiry of
the deposit, to prolong the validity of the deposit or to pay a new deposit for a period
necessary for the security of the procedure until the conclusion of the contract, after
the final examination of the protest.

The awarding entity shall dispatch a copy of the protest being lodged to the economic
operators who participate in a contract award procedure, and if the protest refers to the
content of contract notice or provisions of specification of essential terms of contract,
places it also on the website, where the specification is available, and calls upon the
economic operators to participate in a procedure as a result of protest being lodged.

The participants of a procedure as a result of protest being lodged are the economic
operators who have a legal interest in resolving the protest in favor of one of the par-
ties, and who joined the procedure:

1) within 3 days from the receipt of the call, referred to in paragraph 3;

2) until the deadline, referred to in Article 180 paragraph 3, if the protest refers to
the contract notice or provisions of the specification of essential terms of contract
in an open tendering.

The economic operator expresses the accession to the procedure as a result of a pro-
test being lodged, by indicating his legal interest in accession and stating his request
referring to accusations contained in a protest. The request referring to accession is
lodged to the awarding entity, dispatching its copy to the economic operator who
lodges the protest.

The economic operator who lodges the protest and the economic operator, who is called
upon, referred to in paragraph 3, may not exercise legal protection measures in addition
to final resolution of a protest in a procedure being a result of lodging the protest.

The economic operator who lodges the protest and the economic operator, who is
called upon, referred to in paragraph 3, may not forthwith lodge a protest by referring
to the same circumstances.

Article 182.

1. The awarding entity shall not conclude a contract until the final resolution of the protest.

The protest is finally resolved:
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1) where no appeal is possible - with the resolution of a protest by the awarding
entity or the deadline for its resolution;

2) where no appeal has been lodged — upon the expiry of the date for lodging of
appeals;

3) in case of lodging the appeal - on the day, on which the decision ending the
appeal procedure or the decision of the Chamber is issued.

The awarding entity may put forward a motion to revoke the ban on conclusion
of contract prior to the final resolution of a protest. The Chamber may revoke
the ban on conclusion of a contract, if non conclusion of a contract might cause
a negative results for public interest exceeding the benefits related to the neces-
sity of protecting of all interests, with reference to which a possibility of susta-
ining a loss due to actions conducted by the awarding entity in contract award
procedure occurs. The Chamber examines the motion at closed session by means
of a resolution, not later than within 5 days from the date when the motion is put
forward. The provision of Article 186 paragraph 2 shall apply accordingly.

Against the decision of Chamber, as referred to in paragraph 3, the complaint
shall not be admissible.

Article 183.

. The awarding entity resolves at the same time all protests referring to:

1) the content of the contract notice,
2) the provisions of the specification of essential terms of contract,

3) exclusions of the economic operator from the contract award procedure, rejec-
tions of tender and selection of the best tender — under open tendering, negotiated
procedure without publication and request- for- quotation,

4) exclusions of the economic operator from the contract award procedure or re-
jection of tender and selection of the best tender — under restricted tendering,
negotiated procedure with publication, competitive dialogue

- 10 days from the expiry of the last time limit for lodging the protest.

. The protest, other than the one referred to in paragraph 1, shall be resolved by the

awarding entity within 10 days from the day on which it was lodged.

Lack of resolution of protest within the time limits, referred to in paragraph 1 and 2,
is considered as its dismissal.

The awarding entity dispatches the resolution along with justification and the cau-
tions on the manner and time limit for lodging the appeal to the economic opera-
tor, who lodged the protest and the economic operators who joined the procedure as
a result of protest being lodged, and if the protest refers to the content of the contract
notice or the provisions of specification of essential terms of contract under open
tendering, also places on the website where the specification is available.

In the case when the protest is admitted, the awarding entity shall repeat the action

subject to protest or perform the illegally omitted action:

1) forthwith - if all the requests were admitted;

2) after the final resolution of a protest — if at least one of the requests was not ad-
mitted.

The awarding entity shall forthwith inform all economic operators of any repetition
or performance of the action.



Chapter 3
Appeal

Article 184.

1. The appeal shall be admissible against a resolution of a protest without prejudi-
ce to paragraph 1a.

1a.In contract award procedure of the value less than the amounts specified in pro-
visions issued on the basis of the Article 11 paragraph 8, the appeal shall solely
be admissible against the resolution of a protest, which refer to:

1) choice of the negotiated procedure without publication, single-source procu-
rement and request for quotation;

2) description of the method used for the evaluation of the fulfilment of condi-
tions for participation in the contract award procedure;

3) exclusion of the economic operator from the contract award procedure;
4) rejection of tender.

2. The appeal is lodged to the PPO President within 10 days from the date of sub-
mission of the resolution of protest or the expiry of the time limit for the resolu-
tion of protest, and if the value is less than the amounts specified in provisions
issued on the basis of the Article 11 paragraph 8- within 5 days, simultaneously
submitting the copy to the awarding entity. The appeal submitted at the Polish
post office shall be regarded as submitted to the PPO President.

3. The copy of the appeal is also dispatched to all the participants of the procedure as a
result of protest being lodged, however not later than 2 days from its receipt, calling
them to participate in an appeal procedure.

4. The economic operator may express the accession to the appeal procedure not later
than at the time of opening of the meeting by the adjudication panel of the Chamber,
specifying its legal interest in accession and the party he chooses to support. The ac-
cession is dispatched to the PPO President, and the copy of an appeal is delivered to
the awarding entity and the economic operator who lodges the appeal.

5. The actions of the economic operator who joined the appeal procedure shall not stand
in contradiction to actions and declarations of the party, he chooses to support.

6. Appeal procedures shall be regulated by appropriate provisions of the /Polish] Code
of Civil Procedure of 17 November 1964 (Dz. U. No. 43 item 296 as amended® on the
court of arbitration, unless this Act provides otherwise.

8 The amendments to the mentioned Act were published in Dz. U. of 1965 No. 15, item 113,
of 1974 No. 27, item 157 and No. 39, item 231, of 1975 No. 45, item 234, of 1982 No. 11,
item 82 and No. 30, item 210, of 1983 No. 5,item 33, of 1984 No. 45, item 241 and 242,
of 1985 No. 20, item 86, of 1987 No. 21, item 123, of 1988 No. 41, item 324, of 1989 No. 4,
item 21 and No. 33, item 175, of 1990 No. 14, item 88, No. 34, item 198, No. 53, item 306,
No. 55, item 318 and No. 79, item 464, of 1991 No. 7, item 24, No. 22, item 92 and No. 115,
item 496, of 1993 No. 12, item 53, of 1994 No. 105, item 509, of 1995 No. 83, item 417,
of 1996 No. 24, item 110, No. 43, item 189, No. 73, item 350 and No. 149, item 703, of 1997
No. 43, item 270, No. 54, item 348, No. 75, item 471, No. 102, item 643, No. 117, item 752,
No. 121, item 769 and 770, No. 133, item 882, No. 139, item 934, No. 140, item 940 and
No. 141, item 944, of 1998 No. 106, item 668 and No. 117, item 757, 0of 1999 No. 52, item 532,
of 2000 No. 22, item 269 and 271, No. 48, item 552 and 554, No. 55, item 665, No. 73, item
852, No. 94, item 1037, No. 114, item 1191 and 1193 and No. 122, item 1314, 1319 and 1322,
of 2001 No. 4, item 27, No. 49, item 508, No. 63, item 635, No. 98, item 1069, 1070 and 1071,
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Article 185.

1. The appeal shall be examined if the registration fee has been paid. The registration
fee shall be paid at the latest on the day the appeal is lodged and the proof of payment
shall be attached to the appeal.

2. Where the registration fee has not been paid the PPO President shall return the ap-
peal. The PPO President decides about the return of the appeal by issuing a decision,
which shall not be appealed.

Article 186.

1. The appeal shall be examined by the Chamber in a panel of three members. The
Chairman of the Chamber shall appoint the chairman of the adjudication panel from
among appointed members.

2. The adjudication panel of the Chamber, hereinafter referred to “the adjudication pa-
nel”, is appointed by the Chairman of the Chamber in a manner considering date of
submission of the appeals and alphabetical list of the members of the Chamber, open
to the parties of the appeal procedure. Exception from this order is acceptable only
in case when the member of the Chamber is ill or for other important reason, which
shall be stated in an order on appointment of composition the adjudication panel.

3. The change in composition of the adjudication panel may occur only for reasons,
referred to in paragraph 2 sentence 2.

4. The member of the adjudication panel shall notify in writing to the Chairman of the
Chamber the circumstances, referred to in paragraph 2 sentence 2.

5. The member of the adjudication panel or the party of the appeal procedure shall noti-
fy to the PPO President the circumstances justifying the exclusion of the member, in
case of factual and legal circumstances, which may raise justified doubts concerning
his impartiality. The exclusion of a member of the Chamber or the refusal of his exc-
lusion is being a subject of a decision of the PPO President. No complaint against the
exclusion of refusal of exclusion of the member is possible.

6. In case of circumstances, referred to in paragraph 4 and 5, the Chairman shall appoint
other member of the adjudication panel from the alphabetical list of the members of
the Chamber.

Article 187.

1. The Chamber examines the appeal within 15 days from the date of its submission to
the PPO President. The Chairman of the Chamber may order a combined examina-
tion by the Chamber of all the appeals, which were lodged in the course of the same
contract award procedure and refer to the same actions of the awarding entity.

No. 123, item 1353, No. 125, item 1368 and No. 138, item 1546, 0o 2002 No. 25, item 253, No. 26,
item 265, No. 74, item 676, No. 84, item 764, No. 126, item 1069 and 1070, No. 129, item 1102,
No. 153, item 1271, No. 219, item 1849 and No. 240, item 2058, of 2003 No. 41, item 360,
No. 42, item 363, No. 60, item 535, No. 109, item 1035, No. 119, item 1121, No. 130, item 1188,
No. 139, item 1323, No. 199, item 1939 and No. 228, item 2255, of 2004 No. 9, item 75, No. 11,
item 101, No. 68, item 623, No. 91, item 871, No. 93, item 891, No. 121, item 1264, No. 162,
item 1691, No. 169, item 1783, No. 172, item 1804, No. 204, item 2091, No. 210, item 2135, No.
236, item 2356 and No. 237, item 2384, of 2005 No. 13, item 98, No. 22, item 185, No. 86, item
732, No. 122, item 1024, No. 143, item 1199, No. 150, item 1239, No. 167, item 1398, No. 169,
item 1413 and 1417, No. 172, item 1438, No. 178, item 1478, No. 183, item 1538, No. 264, item
2205 and No. 267, item 2258 and of 2006 No. 12, item 66, No. 66, item 466 and No. 104, item
708 and 711, No. 186, item 1379, No. 208, item 1537 and 1540, No. 226, item 1656, No. 235,
item 235, item 1699 and of 2007 No. 7, item 58, No. 47, item 319 and No. 50, item 331.
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. The Chamber shall examine the appeal at an open session, unless the appeal is subject
to rejection, subject to paragraph 3.

. As a request of the party or ex-officio, the Chamber closes the whole or part of the
procedure for the public, if confidential information protected by the law may be
revealed while examining the appeal. The procedure is open only for the parties con-
cerned and their representatives.

. The Chamber shall reject the appeal at a closed session, if it finds that:

1) the provisions of this Act are not applicable to the case;

2) the appeal was not preceded by a protest; subject to Article 181 paragraph 4;

3) the protest or appeal has been lodged by an unauthorised entity;

4) the protest or appeal has been lodged in breach of the time limits specified in this
Act;

5) the appellant bases his appeal on the same circumstances which were the object

of a decision of the Chamber concerning another appeal lodged by the same ap-
pellant in the same procedure;

6) appeal, lodged by the economic operator who lodged a protest or was called
upon, in accordance with Article 181 paragraph 3, refers to actions which were
carried out by the awarding entity in accordance with the final resolution of the
protest;

7) The appellant did not dispatch to the awarding entity the copy of an appeal, in
accordance with Article 184 paragraph 2.

8) In the contract award procedure of the value less than the amounts specified
in provisions issued on the basis of the Article 11 paragraph 8, the appeal
shall refer to other actions than the ones listed in Article 184 paragraph 1a.

. Should the Chamber consider this necessary, it may permit the parties, witnesses or
experts to participate in the closed session.

. If no grounds for rejection are found, the chairman of the adjudication panel closes
the session and opens a hearing.

Article 188.

. The parties are bound to adduce evidence in support of facts they derive legal conse-
quences from. The parties may present evidence in support of their arguments or aga-
inst the arguments of the opposing party throughout all the hearing until its closing.

. The Chamber may admit evidence not adduced by the party.

3. Documents, depositions of witnesses, expert opinions and depositions of the parties

shall in particular be regarded as evidence.

. The Chamber may appoint an expert from among the persons duly entered in the list
of forensic experts appointed at the District Court in Warsaw if the determination of
the factual state of affairs requires special knowledge. The expert shall be entitled to
receive remuneration in amount determined in accordance with the regulations on
dues for the witnesses, experts and parties in judicial proceedings.

. Facts of general knowledge shall not require the support of evidence. Evidence shall
not be required in the case of facts admitted in the course of the procedure by the
opposing party, if the Chamber considers that this admission raises no doubts as to its
conformity with the actual state of affairs.
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The Chamber shall refuse to examine the evidence if facts on which they are based
have already been confirmed by other evidence or if they have been adduced only for
the purpose of causing delay.

The Chamber shall evaluate the reliability and importance of the evidence in accor-
dance with their own belief and on the basis of thorough examination of the collected
material.

Article 189.

. An appellant may withdraw his appeal. In the case of withdrawal the Chamber shall

discontinue the appeal procedure.

If the appeal was withdrawn before the opening of the hearing, the appellant shall be
reimbursed for 90% of the registration fee.

Article 190.

. The chairman of the adjudication panel shall close the hearing if in the opinion of the

panel the case has been sufficiently clarified.

. The Chamber bases its judgement on the state of affairs determined in the course of

the procedure.

The chairman of the adjudication panel shall re-open a session or a hearing if new cir-
cumstances material to the resolution of the appeal have been disclosed thereafter.

A judgement may only be issued by the adjudication panel before which the procedu-
re was conducted.

Article 191.

. The Chamber issues a judgement on the dismissal or admission of an appeal. In all

other cases the Chamber issues decisions.

The Chamber shall admit the appeal, if it states that the breach of the provisions
of the Act has had or might have had an essential influence on the result of the
contract award procedure.

. In admitting an appeal, the Chamber may:

1) demand performance or repetition of action by the awarding entity;
2) demand the cancellation of .action performed by the awarding entity;
3) [deleted]

The Chamber shall not decide on charges, which have not been included in the
protest. Circumstances resulting in the cancellation of the contract award procedure
shall be considered by the Chamber panel ex-officio; in such case the Chamber issues
the judgement.

In case, referred to in Article 187 paragraph 1 sentence 2, the Chamber may give a
common decision with regard to the appeals being lodged.

The Chamber shall not order parties to conclude a contract.

. In the judgement and in the decision ending the appeal procedure the Chamber settles

the issue of the costs of the appeal procedure.
The parties shall bear the costs of the procedure appropriately to the results thereof.

Article 192.

. The Chamber shall prepare ex-officio justification to the judgement and to the final

decision ending the appeal procedure.



. The justification, referred to in paragraph 1, shall contain the indication of the factual
grounds of the decision including established facts, which the Chamber recognised as
proven, evidence on which it based its decision and reasons for which it found other
evidence unreliable and devoid of probative value as well as indication of the legal
grounds of the judgement quoting also the provisions of the law.

. Immediately after drafting of the judgement or the decision ending the appeal pro-
cedure the chairman of the adjudication panel announces its decision. Decisions are
announced at open sessions. Non-attendance of the parties shall not prevent the deci-
sion from being announced.

. If the case is complex, the Chamber may defer the announcement of the judgement or
the decision ending the appeal procedure for no more than 5 days. The Chamber fixes
the date of the announcement in the decision to defer the announcement. If the announ-
cement was deferred, it may be made by the chairman of the adjudication panel.

. Transcripts of the judgement or the final decision ending the appeal procedure along
with the justification shall be delivered within 3 days to the parties and the partici-
pants of the appeal procedure or their plenipotentiaries.

Article 193.

. The decision of the Chamber, after its enforceability is stated by the court, is equally
binding as the court’s decision. The provisions of Article 781 paragraph 2 of the Act
of 17 November 1964- Civil Procedure Code shall apply accordingly.

. The enforceability of the Chamber’s decision is stated by the court at the request of
the party. The party is obliged to enclose to its request the original or a copy of the
Chamber’s decision certified by the Chairman of the Chamber.

. The court states the enforceability of the Chamber’s decision by a warrant of execution.

Article 193a.
The Prime Minister shall define by means of a regulation:

1) the rules of procedure concerning the examination of appeals specifying in parti-
cular the formal requirements concerning the appeal, actions with the appeal be-
ing lodged, preparation of procedures and hearings taking into consideration the
need to ensure efficient organisation of the session and the hearing, fast progress
of appeal procedures and the public nature of hearings;

2) the amount and detailed rules for collecting appeal registration fees and detailed
rules for allocating costs in the appeal procedures, taking into consideration the
diversified amount of the registration fee which depend on the value and type
of contract, as well as legitimacy of the reimbursement of the costs to the party,
necessary for the appropriate pursuit of rights and appropriate legal protection.

Chapter 4
Complaints to the court

Article 194.

. Against the decision of Chamber, the parties and participants of the appeal procedure
may lodge a complaint to court.

. Appropriate provisions of the Code of Civil Procedure of 17 November 1964 concer-
ning appeals shall apply accordingly to procedures pending as a result of a lodged
complaint, unless the provisions of this Chapter provide otherwise.

87



Article 195.

. Complaints shall be lodged to the district court competent for the seat or place of

residence of the awarding entity.

. Complaints are lodged through the PPO President within 7 days of submission of the

Chamber’s decision, sending at the same time its copy to the opposing party of the
petition.

The PPO President shall dispatch the complaint together with the files of the appeal
procedure to the competent court within not more than 7 days from the date of its
receipt.

Within not more than 21 days from the date of the issuance of the decision, the
petition may be lodged also by PPO President. The provisions of the Act of
17 November 1964 - Code of Civil Procedure on prosecutor shall apply respec-
tively to actions taken by the PPO President.

Article 196.

. The complaint should satisfy the requirements provided for a pleading and should

contain the indication of the decision complained against, description of charges with
a brief substantiation, adduced evidence, as well as a request to change the decision
in whole or in part.

2. |[deleted]
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Article 197.

. The court shall, at closed session, reject a complaint which has been lodged after

the final date or is inadmissible for other reasons, as well as a petition, the defects of
which have not been remedied by the party within the specified time limit.

. Where the party failed to perform any legal action within the specified time limit not

because of its own fault, the court shall reinstate the said time limit upon its request.
A decision on this matter may be issued at closed session.

. The pleading with the request to reinstate the time limit should be submitted to the

court within 7 days from the end of the cause of the default.

Article 198.

The court shall examine the case forthwith, however not later than within 1 month
from the date of receipt of the complaint by the court.

The court shall dismiss the complaint if it considers it unjustified. If the complaint
is admitted the court shall revoke the decision complained against and shall issue
a judgement on the essence of the case, in other cases the court shall issue the de-
cision. The provisions of Article 386 paragraph 4 of the Act of 17 November 1964
- Code of Civil Procedure shall not apply.

If the appeal is rejected or there are grounds to discontinue the procedure, the
court shall cancel the judgement or shall revoke the decision and shall reject the
appeal or discontinue the procedure.

The court shall not rule based on charges, which were not the subject of protest.



5. The parties shall incur the court costs accordingly to the result of the case. Esti-
mating the amount of costs in the decision, the court shall also consider the costs
due to the resolution of a protests, which were incurred by the parties.

6. Cassation shall not be admissible against the judgement of the court. The pro-
visions shall not apply to the PPO President. The provisions of the Act of 17 No-
vember 1964 - Code of Civil Procedure on prosecutor shall apply respectively to
actions taken by the PPO President.

TITLE VII

LIABILITY FOR BREACH OF PROVISIONS OF THIS ACT

Article 199.

The provisions of this Title are not applicable to the awarding entities mentioned in
Article 3 paragraph 1 items 1, 5 and 6.

Article 200.

1. The awarding entity who:

1))

2)

3)

4)

awards a contract:

a) infringing upon the provisions of this Act laying down the prerequisites for
the application of the individual contract award procedures,

b) without the required notice;

c) without applying this Act;

cancels the contract award procedure infringing upon the provisions of this Act

laying down the prerequisites for cancellation,

performs acts provided for in this Act without the required consent of the PPO
President or violates the provisions of the Act concerning the requirement of
dispatch of the notice to the PPO President,

modifies the concluded contract infringing upon the provisions of this Act

- shall be subject to a financial penalty.

2. Awarding entities shall also be subject to a penalty in the following cases:

1)
2)
3)
4)

5)

6)

7)

where the requirements to participate in a contract award procedure as defined by
the awarding entity distort fair competition,

where the awarding entity describes the object of contract in a way that restricts
fair competition,

where the awarding entity conducts a contract award procedure in breach of the
rule of openness,

where the awarding entity fails to comply with the respective time limits fixed for
in this Act,

where the awarding entity excludes an economic operator from the contract award
procedure in breach of the provisions of the Act governing the preconditions for
such exclusion,

where the awarding entity rejects a tender in breach of the provisions of the Act
governing the preconditions for such rejection,

where the awarding entity selects the best tender in breach of the provisions of
this Act

- if such a breach has an impact on the outcome of the contract award procedure.
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Article 201.

1. The amount of the financial penalty, referred to in Article 200, shall be determined
depending on the contract value.

2. Where the contract value:

1) is less than the amounts specified in the provisions issued under Article 11 para-
graph 8 - the financial penalty shall be PLN 3 000;

2) isequal to or exceeds the amounts specified in the provisions issued under Article
11 paragraph 8, but is less than EUR 10 000 000 for services and supplies and
EUR 20 000 000 for works - the financial penalty shall be PLN 30 000;

3) is equal to or exceeds the expressed in PLN equivalent of EUR 10 000 000 for
services and supplies and EUR 20 000 000 for works - the financial penalty shall
be PLN 150 000.

Article 202.

1. The financial penalty shall be imposed by the PPO President by an administrative
decision.

2. The decision to impose a financial penalty shall not be issued with the clause of im-
mediate enforceability.

Article 203.

1. The financial penalty constitutes the revenue of the state budget.

2. Financial penalties shall be subject to collection under the provisions concerning
execution proceedings in administration with regard to the execution of duties of
pecuniary nature.

TITLE VIII
AMENDMENTS TO THE EXISTING PROVISIONS

Articles 204 to 219 — omitted.

TITLE IX
INTERIM AND FINAL PROVISIONS

Articles 220 to 227 — omitted.

Additional provisions in the amendment (amendment to the binding provisions,
interim and final provisions)

Article 2.

In the Act of 28 July 2005 on public private partnership (Journal of Law,
No. 169, item 1420) Article 13 should read as follows:

»Art. 13. Information on the implementation of specific undertaking based on
the rules appropriate for public private partnership shall be placed in the Public
Information Bulletin.”

Article 3.

In the Act of 7 September 2007 on preparation of the final tournament in the
European championships in Football UEFA EURO 2012 (Journal of Law, No. 173,
item 1219) Article 21 shall be deleted.
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Article 4.

. The hitherto provisions shall apply to contract award procedures and design
contest commenced prior to the entry into force of this Act, except for provisions
on the modification of the notice, modification of the specification of essential
terms of contract, correction of errors in tender and reasons for rejection of
tender, which shall be read within the meaning provided for in this Act.

. The provisions of the Title VI of the Act amended in Article 1 shall apply to pro-
tests lodged after entry into force of this Act as well as appeals and complaints
as their consequence, shall be read within the meaning provided for in this Act.

. The Article 67 paragraph 1 item 6 in the hitherto meaning shall apply to sup-
plementary contracts being awarded under single- source procurement after the
entry into force of this Act, which were envisaged in specification of essential
terms of contract for the main contract commenced prior to the entry into force
of this Act.

. The hitherto provisions shall apply to public procurement contracts concluded
prior to the entry into force of this Act.

. The hitherto provisions shall apply to controls commenced prior to the entry
into force of this Act.

Article 5.

The Act shall enter into force after 30 days from its publication.
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