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1.  WPROWADZENIE

1.1 :67	3��±��32'67$:2:(��35=(3,6<��35$:$��:63Ï/1272:(*2
'27<&=�&(��=$0Ï:,(���38%/,&=1<&+
,��52/$��75<%81$à8��635$:,('/,:2�&,

=DPyZLHQLD�SXEOLF]QH�Z�NUDMDFK�F]áRQNRZVNLFK�8QLL�(XURSHMVNLHM�SRGOHJDM��RJyOQ\P
]DVDGRP�Z\QLNDM�F\P�]�SUDZD�SLHUZRWQHJR�:VSyOQRW�(XURSHMVNLFK�±�JáyZQLH�]�7UDNWDWX�R
Utworzeniu Wspólnoty Europejskiej z 25 marca 1957 r. (Traktatu Rzymskiego), który nie
]DZLHUD�MHGQDN�SU]HSLVyZ�GRW\F]�F\FK�ZSURVW�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK��'OD�]DPó-
ZLH��SuEOLF]Q\FK�QDMEDUG]LHM�LVWRWQH�V��QDVW
SXM�FH�SU]HSLV\�7UDNWDWX�5]\PVNLHJR�
− art. 12 (6)1�SU]HZLGXM�F\�]DND]�G\VNU\PLQDFML�]H�Z]JO
GX�QD�QDURGRZR�ü�
− DUW����������XVWDQDZLDM�F\�VZRERG
�SU]HSá\ZX�WRZDUyZ��]DEUDQLDM�F\�ZSURZDG]DQLD�RJUa-

QLF]H��LPSRUWX�RUD]�ZV]HONLFK��URGNyZ�PDM�F\FK�SRGREQ\�VNXWHN�
− DUW����� �����XPR*OLZLDM�F\�SD�VWZRP�F]áRQNRZVNLP�ZSURZDG]DQLH� ]DND]yZ� OXE�RJUDQi-

F]H��LPSRUWX�L�HNVSRUWX�GyEU��MH*HOL�MHVW�WR�X]DVDGQLRQH�Z\PLHQLRQ\PL�GDOHM�Z�W\P�SU]HSi-
VLH�Z]JO
GDPL�

− DUW����������XVWDQDZLDM�F\�VZRERG
�]DNáDGDQLD�L�SURZDG]HQLD�SU]HGVL
ELRUVWZ�RUD]�UR]So-
F]\QDQLD�L�SURZDG]HQLD�G]LDáDOQR�FL�JRVSRGDUF]HM�ZH�:VSyOQRFLH�

− DUW����������XVWDQDZLDM�F\�VZRERG
�SU]HSá\ZX�XVáXJ�RUD]
− DUW�� ��� �����XVWDQDZLDM�F\�]DVDG
� RFKURQ\�NRQNXUHQFML� SRSU]H]� ]DND]�ZV]HONLFK�SRUR]u-

PLH�� PL
G]\� SU]HGVL
ELRUVWZDPL�� ZV]HONLFK� GHF\]ML� SU]HGVL
ELRUVWZ� RUD]� ZV]HONLFK
X]JRGQLRQ\FK�SUDNW\N��NWyUH�PRJ��ZSá\ZDü�QD�KDQGHO�PL
G]\�SD�VWZDPL�F]áRQNRZVNLPL�
D�NWyU\FK�FHOHP�E\áRE\�Z\HOLPLQRZDQLH��RJUDQLF]HQLH�OXE�QDUXV]HQLH�NRQNXUHQFML�Z�REU
-
bie wspólnego rynku.

6]F]HJyáRZH�]DVDG\�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� UHJXOXM�� QDWRPLDVW� DNW\� SUDZD
SRFKRGQHJR�� SU]HGH� ZV]\VWNLP� G\UHNW\Z\�� 1DMZF]H�QLHM� XUHJXORZDQH� ]RVWDá\� SURFHGXU\
XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�±�VWDáR�VL
�WR�Z�Z\QLNX�SU]\M
FLD�'y-
UHNW\Z\�5DG\��������((&�]���� OLSFD������ U�� R� NRRUG\QDFML� SURFHGXU�XG]LHODQLD� ]DPyZLH�
SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�� 1DVW
SQLH� SU]\M
WD� ]RVWDáD� '\UHNW\ZD� 5DG\� ������((&
]����JUXGQLD������U��R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�
2ELH� WH� G\UHNW\Z\� ]RVWDá\� ]PLHQLRQH� SRG� NRQLHF� ODW� ���W\FK�� SU]H]� '\UHNW\Z
� 5DG\
�������((&� ]� ���PDUFD� ����� U�� ]PLHQLDM�F�� G\UHNW\Z
� GRW\F]�F�� GRVWDZ� RUD]�'\UHNW\Z

5DG\��������((&����OLSFD������U��]PLHQLDM�F��G\UHNW\Z
�R�URERWDFK�EXGRZODQ\FK��1DMSy(-
QLHM�XUHJXORZDQH�]RVWDá\�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL�±�QDVW�SLáR�WR
GRSLHUR�Z�Z\QLNX�SU]\M
FLD����F]HUZFD������U��'\UHNW\Z\�5DG\�������((&�NRRUG\QXM�FHM
SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� XVáXJL�� :UHV]FLH�� ELRU�F� SRG� XZDJ
� GX*�

                                                          
1  DQLD���PDMD������U��ZV]HGá�Z�*\FLH�7UDNWDW�$PVWHUGDPVNL��NWyU\�]PLHQLá�PL
G]\�LQQ\PL�7UDNWDW�5]\PVNL�RUD]�GRNRQDá
]PLDQ\�QXPHUDFML�MHJR�DUW\NXáyZ��Z�]ZL�]NX�]�W\P�SU]\�RGZRáDQLDFK�GR�7UDNWDWX�5]\PVNLHJR�SRGDMH�VL
�QXPHU�DUW\NXáX
XVWDORQ\�7UDNWDWHP�$PVWHUGDPVNLP��D�QDVW
SQLH�Z�QDZLDVLH�QXPHU�SRSU]HGQLR�RERZL�]XM�F\��3RQLHZD*�ZV]\VWNLH�SXEOi-
NRZDQH�Z�QLQLHMV]\P�RSUDFRZDQLX�RU]HF]HQLD�]DSDGá\�SU]HG�ZHM�FLHP�Z�*\FLH�7UDNWDWX�$PVWHUGDPVNLHJR��ZV]\VWNLH�Rd-
ZRáaQLD�Z�LFK�WUH�FL�GRW\F]��VWDUHM�QXPHUDFML�
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LOR�ü�ZSURZDG]RQ\FK�GR�RU\JLQDOQ\FK�WHNVWyZ�G\UHNW\Z�]PLDQ��Z������U��SU]\M
WR�MHGQROLWH
teksty dyrektyw o robotach budowlanych (Dyrektywa Rady 93/37/EEC z 14 czerwca 1993 r.)
oraz o dostawach (Dyrektywa Rady 93/36/EEC z tego samego dnia).

:�FKZLOL�REHFQHM�]DPyZLH��SXEOLF]Q\FK�Z�8QLL�(XURSHMVNLHM�GRW\F]��QDVW
SXM�FH�Gy-
rektywy:
1) '\UHNW\ZD�5DG\�������((&�]�GQLD����F]HUZFD������U��NRRUG\QXM�FD�SURFHGXU\�XG]LHOa-

QLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL��2-�/���������

2) '\UHNW\ZD�5DG\�������((&�]�GQLD����F]HUZFD������U��NRRUG\QXM�FD�SURFHGXU\�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��2-�/���������

3) '\UHNW\ZD�5DG\�������((&�]�GQLD����F]HUZFD������U��NRRUG\QXM�FD�SURFHGXU\�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�/���������

4) '\UHNW\ZD� 3DUODPHQWX� (XURSHMVNLHJR� L� 5DG\� ������(&� ]� GQLD� ��� SD(G]LHUQLND� ����� U�
]PLHQLDM�FD�'\UHNW\Z
� ������((&�� '\UHNW\Z
� ������((&� RUD]� '\UHNW\Z
� ������((&

GRW\F]�FH�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�RGSRZLHGQLR�QD�XVáXJL�

dostawy oraz roboty budowlane (OJ L 328/1),
5) '\UHNW\ZD�5DG\�������((&�]�GQLD����F]HUZFD������U��NRRUG\QXM�FD�SURFHGXU\�XG]LHOa-

QLD� ]DPyZLH�� SU]H]� SRGPLRW\� G]LDáDM�FH� Z� VHNWRUDFK� JRVSRGDUNL� ZRGQHM�� HQHUJHW\NL�

transportu i telekomunikacji (OJ L 199/93),
6) Dyrektywa Parlamentu Europejskiego i Rady 98/4/EC z dnia 16 lutego 1998 r. zmieniaj�-

FD�'\UHNW\Z
�������((&�NRRUG\QXM�F��SURFHGXU\�XG]LHODQLD�]DPyZLH��SU]H]�SRGPLRW\

G]LDáDM�FH�Z� VHNWRUDFK�JRVSRGDUNL�ZRGQHM�� HQHUJHW\NL�� WUDQVSRUWX� L� WHOHNRPXQLNDFML� �2-

L 101/13),
7) '\UHNW\ZD�5DG\��������((&�]�GQLD����JUXGQLD������NRRUG\QXM�FD�SU]HSLV\� L� UHJXODFMH

DGPLQLVWUDF\MQH�� GRW\F]�FH� VWRVRZDQLD� SURFHGXU� RGZRáDZF]\FK�Z�XG]LHODQLX� ]DPyZLH�

publicznych na dostawy i roboty budowlane (OJ L 295/89) oraz
8) '\UHNW\ZD�5DG\�������((&�]�GQLD���� OXWHJR������U��NRRUG\QXM�FD�SU]HSLV\� L� UHJXODFMH

DGPLQLVWUDF\MQH� GRW\F]�FH� VWRVRZDQLD� ]DVDG�:VSyOQRW\�Z� ]DNUHVLH� SURFHGXU� XG]LHODQLD

]DPyZLH��SU]H]�SRGPLRW\�G]LDáDM�FH�Z�VHNWRUDFK�JRVSRGDUNL�ZRGQHM�� HQHUJHW\NL�� WUDQs-
portu i telekomunikacji (OJ L 76/92).2

1LH]Z\NOH�ZD*Q�� URO
�Z� LQWHUSUHWDFML� SU]HSLVyZ�SUDZD�ZVSyOQRWRZHJR� ]� ]DNUHVX� ]a-
PyZLH��SXEOLF]Q\FK�RGJU\ZDM��RU]HF]HQLD�7U\EXQDáX�6SUDZLHGOLZR�FL��7U\EXQDá��MDNR�RVWa-
WHF]Q\� DUELWHU� Z� VSUDZDFK� GRW\F]�F\FK� SUDZD� HXURSHMVNLHJR�� ZLHORNURWQLH� RU]HNDá� Z� NZe-
VWLDFK�LQWHUSUHWDFML�SU]HSLVyZ�7UDNWDWX��LVWRWQ\FK�]�SXQNWX�ZLG]HQLD�]DPyZLH��SXEOLF]Q\FK�

F]\�WH*�Z\PLHQLRQ\FK�Z\*HM�G\UHNW\Z�

:�QLQLHMV]\P�]ELRU]H�]DPLHV]F]RQ\FK�]RVWDáR����RU]HF]H��GRW\F]�F\FK�]DPyZLH��SXEOLFz-
Q\FK��Z\GDQ\FK�SU]H]�7U\EXQDá�QD�SU]HVWU]HQL�RVWDWQLFK�NLONXQDVWX�ODW��3XEOLNDFMD�WD�]RVWDáD

SRG]LHORQD�QD� WU]\� F]
�FL��:�SLHUZV]HM��ZSURZDG]HQLX�� SU]HGVWDZLRQH� ]RVWDá\� RJyOQLH� SUR�

ceGXU\� SRVW
SRZDQLD� SU]HG� 7U\EXQDáHP�� Z� GDOV]HM� F]
�FL� RPyZLRQH� ]RVWDá\� SXEOLNRZDQH

                                                          
2��3U]HWáXPDF]RQH�QD�M
]\N�SROVNL�WHNVW\�G\UHNW\Z�Z\PLHQLRQ\FK�Z�SNW��±��]RVWDá\�RSXEOLNRZDQH�Z�Ä=DPyZLHQLD�SXEOLFz-
QH�Z�8QLL�(XURSHMVNLHM��'\UHNW\Z\�GRW\F]�FH�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL��GRVWDZ\� L� URERW\�EXGRZODQH´�SRG� UHG�
0DULDQD�/HPNH��8U]�G�=DPyZLH��3XEOLF]Q\FK��������]D��Z\PLHQLRQH�Z�SNW��±��Z�Ä=DPyZLHQLD�SXEOLF]QH�Z�8QLL�(XUo-
pejskiej. Procedury odZRáDZF]H�Z��ZLHWOH�G\UHNW\Z�´��8=3�����
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Z� QLQLHMV]\P� ]ELRU]H� RU]HF]HQLD�� :UHV]FLH� RVWDWQLD� F]
�ü� ]DZLHUD� SU]HWáXPDF]RQH� WHNVW\

RU]HF]H��7U\EXQDáX�

1.2 6.à$'��,��25*$1,=$&-$��75<%81$à8��635$:,('/,:2�&,

7U\EXQDá�6SUDZLHGOLZR�FL��DQJ��Court of Justice���]ZDQ\�Z�GDOV]HM�F]
�FL�RSUDFRZDQLD
7U\EXQDáHP��]RVWDá�XWZRU]RQ\�QD�PRF\�7UDNWDWX�R�8WZRU]HQLX�(XURSHMVNLHM�:VSyOQRW\�*o-
spodarczej (Traktatu Rzymskiego) z 25 marca 1957 r., zwanego dalej Traktatem. W tym
PLHMVFX�SU]\SRPQLHü�QDOH*\��*H�SRG�SRM
FLHP�:VSyOQRW\�(XURSHMVNLH�UR]XPLHü�QDOH*\� WU]\

RGU
EQH�SRGPLRW\�SUDZQH��(XURSHMVN��:VSyOQRW
�:
JOD�L�6WDOL��(::L6���SRZRáDQ��GR�*y-
FLD�7UDNWDWHP�SRGSLVDQ\P�Z�3DU\*X����NZLHWQLD������U���XWZRU]RQ��QD�PRF\�7UDNWDWX�5]\m-
VNLHJR�]����PDUFD������U��:VSyOQRW
�(XURSHMVN���NWyUD�GR�F]DVX�ZHM�FLD�Z�*\FLH�]PLHQLDM�-
FHJR�JR�7UDNWDWX�R�8QLL�(XURSHMVNLHM�]�0DDVWULFKW�QRVLáD�QD]Z
�(XURSHMVNLHM�:VSyOQRW\�*o-
VSRGDUF]HM��]D��GRW\F]�F\� MHM�7UDNWDW�±�7UDNWDWX�R�8WZRU]HQLX�(XURSHMVNLHM�:VSyOQRW\�*o-
VSRGDUF]HM��ZUHV]FLH�(XURSHMVN��:VSyOQRW
�(QHUJLL�$WRPRZHM� �(85$720��XWZRU]RQ�� QD

mocy innego traktatu podpisanego w Rzymie 25 marca 1957 r. Wszystkie te trzy Wspólnoty
QD�PRF\�.RQZHQFML�R�SRá�F]HQLX�QLHNWyU\FK�LQVW\WXFML�SRVLDGDá\�ZVSyOQH�QLHNWyUH�RUJDQ\��Z

W\P�UyZQLH*�7U\EXQDá��NWyU\�SU]\M�á�QD�VLHELH�RERZL�]NL�VSHFMDOQHJR�V�GX�SRZRáDQHJR�SU]\

okazji utworzenia EWWiS.
=JRGQLH�]�DUW������������7UDNWDWX�]DGDQLHP�7U\EXQDáX�MHVW�]DSHZQLHQLH�SU]HVWU]HJDQLD

SUDZD�Z� ]DNUHVLH� LQWHUSUHWDFML� L� VWRVRZDQLD� 7UDNWDWX�� =H�ZVSRPQLDQHJR� SU]HSLVX�Z\QLNDM�

GZLH� SRGVWDZRZH� IXQNFMH� 7U\EXQDáX�� SR� SLHUZV]H� Z\HJ]HNZRZDQLH� VWRVRZDQLD� SUDZD� Z

SU]\SDGNDFK�� NLHG\� QDVW�SLáR� MHJR� QDUXV]HQLH�� RUD]� SR� GUXJLH�� UR]ZyM� L� LQWHUSUHWDFMD� ]DVDG

SUDZD� ZVSyOQRWRZHJR�� 3RZ\*V]H� IXQNFMH� SHáQLRQH� V�� SU]H]� 7U\EXQDá� UyZQLH*� Z� ]DNUHVLH

]DPyZLH��SXEOLF]Q\FK�

:� VNáDG� 7U\EXQDáX� ZFKRG]L� REHFQLH� ��� V
G]LyZ�� 6�� RQL� PLDQRZDQL� SU]H]� SD�VWZD

F]áRQNRZVNLH�]JRGQ��ZRO�� U]�GyZ�W\FK�SD�VWZ��)DGHQ�SU]HSLV�7UDNWDWX�QLH�Z\PDJD��D*HE\

ND*GH�SD�VWZR�PLDáR�ÄVZRMHJR´�V
G]LHJR�Z�7U\EXQDOH��:�SUDNW\FH�MHGQDN�ND*GH�SD�VWZR�PD

WDNLHJR�SU]HGVWDZLFLHOD�Z�7U\EXQDOH��6
G]LRZLH� V��Z\ELHUDQL� VSR�UyG� RVyE�� NWyU\FK� QLH]a-
OH*QR�ü� QLH� SRGOHJD� *DGQ\P�Z�WSOLZR�FLRP�� RUD]� NWyU]\� SRVLDGDM�� NZDOLILNDFMH�Z\PDJDQH

GOD� VSUDZRZDQLD� QDMZ\*V]\FK� IXQNFML� V
G]LRZVNLFK� Z� VZRLFK� NUDMDFK� OXE� V�� SUDZQLNDPL

o uznanym autorytecie (art. 223 (167) Traktatu).
6
G]LRZLH�V��Z\ELHUDQL�QD�NDGHQFMH�V]H�FLROHWQLH��DOH�Z\EyU�PR*H�E\ü�SRZWyU]RQ\��&R

WU]\� ODWD� QDVW
SXMH� RGQRZLHQLH� SRáRZ\� VNáDGX�7U\EXQDáX�� 6
G]LRZLH� QLH�PRJ�� VSUDZRZDü�

]JRGQLH�]�DUW����6WDWXWX�7U\EXQDáX��*DGQ\FK�XU]
GyZ�DGPLQLVWUDF\MQ\FK�DQL�SROLW\F]Q\FK��1LH

PRJ��WDN*H�DQJD*RZDü�VL
�Z�*DGQH�LQQH�SU]HGVL
Z]L
FLD�]DUyZQR�RGSáDWQH�MDNL�L�QLHRGSáDWQH�

FK\ED��*H�X]\VNDM��QD�WR�]JRG
�5DG\�8QLL�(XURSHMVNLHM��3U]HZRGQLF]�F\�7U\EXQDáX�MHVW�Zy-
ELHUDQ\� SU]H]�ZV]\VWNLFK� V
G]LyZ� EH]Z]JO
GQ�� ZL
NV]R�FL�� JáRVyZ�Z� JáRVRZDQLX� WDMQ\P�

-HJR�NDGHQFMD�Z\QRVL�WU]\�ODWD��DOH�PR*H�E\ü�Z\EUDQ\�SRQRZQLH��3U]HZRGQLF]�F\�SU]HZRd-
QLF]\�REUDGRP�L�SRVLHG]HQLRP��D�SRQDGWR�SHáQL�IXQNFMH�RUJDQL]DF\MQH�L�DGPLQLVWUDF\MQH�

7U\EXQDá�REUDGXMH�QD�VHVMDFK�SOHQDUQ\FK��Z�SHáQ\P�VNáDG]LH��LQ�SOHQR��DOER�Z�VNáDG]LH
L]E\��VNáDGDM�FHM�VL
�]�SL
FLX�OXE�VLHGPLX�V
G]LyZ��:�W\P�RVWDWQLP�SU]\SDGNX�REUDGXMH��LOe-
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NURü� SU]HSURZDG]D� SU]HVáXFKDQLD� ZVW
SQH� DOER� UR]VWU]\JD� SRV]F]HJyOQH� NDWHJRULH� VSUDZ�
:�SHáQ\P�VNáDG]LH�RU]HND��MH*HOL�SD�VWZR�F]áRQNRZVNLH�OXE�LQVW\WXFMD�:VSyOQRW\��NWyUD�MHVW
VWURQ��SRVW
SRZDQLD�WHJR�]D*�GD�OXE�WH*�GOD�UR]VWU]\JQL
FLD�V]F]HJyOQLH�ZD*Q\FK�OXE�VNRm-
plikowaQ\FK�VSUDZ��6LHG]LE��7U\EXQDáX�MHVW�/XNVHPEXUJ�

1.3  ROLA  RZECZNIKA  GENERALNEGO

7U\EXQDá� MHVW�ZVSLHUDQ\�SU]H]�R�PLX�U]HF]QLNyZ�JHQHUDOQ\FK��']LHZL�W\� U]HF]QLN�Je-
QHUDOQ\�]RVWDá�GRGDQ\�RG���VW\F]QLD������U��GR���SD(G]LHUQLND������U���DUW��������������=DGa-
QLHP�U]HF]QLND�MHVW��]JRGQLH�]�DUW������������7UDNWDWX��SU]HGVWDZLDQLH��]�FDáNRZLW��QLH]DOH*-
QR�FL��L�EH]VWURQQR�FL���RSLQLL�QD�WHPDW�WRF]�FHM�VL
�VSUDZ\��2SLQLH�WH�PDM��SRPyF�7U\EXQa-
áRZL�Z�Z\SHáQLDQLX�MHJR�]DGD���3U]HSLV\�GRW\F]�FH�U]HF]QLNyZ�JHQHUDOQ\FK�V��EDUG]R�VN�SH

±�Z�ZL
NV]R�FL�GR�U]HF]QLNyZ�PDM��]DVWRVRZDQLH�WH�VDPH�]DVDG\�FR�ZREHF�V
G]LyZ��=H�6Wa-
WXWX�7U\EXQDáX�Z\QLND��*H�U]HF]QLF\�JHQHUDOQL�QLH�PRJ��SLDVWRZDü�*DGQ\FK�SROLW\F]Q\FK�DQL

DGPLQLVWUDF\MQ\FK�XU]
GyZ��1LH�PRJ��WDN*H�DQJD*RZDü�VL
�Z�LQQH�]DURENRZH�F]\�WH*�QLHRd-
SáDWQH� SU]HGVL
Z]L
FLD�� FK\ED� *H� X]\VNDOL� QD� WR� ]JRG
� 5DG\� 8QLL� (XURSHMVNLHM�� )XQNFMH

U]HF]QLNyZ� JHQHUDOQ\FK� Z\QLNDM��� SU]HGH� ZV]\VWNLP�� ]� SRV]F]HJyOQ\FK� ID]� SRVW
SRZDQLD�

V]F]HJyáRZR� RSLVDQ\FK� Z� Zasadach procesowych�� RNUH�ODM�F\FK� WU\E� SRVW
SRZDQLD� SU]HG
7U\EXQDáHP�� ,� WDN�� GOD� SU]\NáDGX� 7U\EXQDá� SRGHMPXMH� GHF\]MH� Z� VSUDZLH� SU]HVáXFKDQLD

ZVW
SQHJR�SR�Z\VáXFKDQLX�U]HF]QLND�JHQHUDOQHJR��DUW�����=DVDG�SURFHVRZ\FK���7U\EXQDá�MHVW

RERZL�]DQ\� UyZQLH*� GR� MHJR�Z\VáXFKDQLD��JG\�SRGHMPXMH�GHF\]MH�Z�VSUDZLH�SU]HVáXFKDQLD

�ZLDGNyZ��DUW������

:�*DGQ\P�Z\SDGNX�QLH�PR*QD�XWR*VDPLDü�UROL�U]HF]QLND�JHQHUDOQHJR��]�W���MDN��SHáQL

SURNXUDWRU��2VNDU*\FLHOHP�Z�ND*G\P�SU]\SDGNX�MHVW�.RPLVMD��MDNR�VWUD*QLN�SUDZD�:VSyOQRW�

5RO
�U]HF]QLND�JHQHUDOQHJR�SRUyZQXMH�VL
�]Z\NOH�GR�WHM��MDN��SHáQL�comissaire du gouverne-
ment we francuskiej Radzie Stanu3��2SLQLD�SU]HGVWDZLDQD�SU]H]�U]HF]QLND�NR�F]\�VL
�SURSo-
]\FM��RU]HF]HQLD�Z�GDQHM�VSUDZLH��L�FKRü�QLH�PD�RQD�PRF\�ZL�*�FHM�GOD�7U\EXQDáX��SU]HZD*-
QLH�MHVW�SU]H]�QLHJR�XZ]JO
GQLDQD�

�����6�'��3,(5:6=(-��,167$1&-,

=� XZDJL� QD� Z]UDVWDM�F�� OLF]E
� VSUDZ� RUD]� SU]HZOHNáR�ü� SRVW
SRZDQLD� WRF]�FHJR� VL


SU]HG� 7U\EXQDáHP� SD�VWZD� F]áRQNRZVNLH� ]GHF\GRZDá\� R� SRZRáDQLX�� SRGSRU]�GNRZDQHJR

7U\EXQDáRZL�� 6�GX� 3LHUZV]HM� ,QVWDQFML�� 1DVW�SLáR� WR� Z� Z\QLNX� ]PLDQ� ZSURZDG]RQ\FK� GR

7UDNWDWX�SU]H]�-HGQROLW\�$NW�(XURSHMVNL�]������U��RUD]�'HF\]ML�5DG\�]������U��6�G�UR]SRF]�á

VZRM�� G]LDáDOQR�ü� �� OLVWRSDGD� ����� U�� :� VNáDG� 6�GX� ZFKRG]L� ��� F]áRQNyZ� PLDQRZDQ\FK

]JRGQ��ZRO�� SD�VWZ�F]áRQNRZVNLFK�� ,QDF]HM�QL*�Z�SU]\SDGNX�7U\EXQDáX��7UDNWDW�SRVáXJXMH

VL
�SRM
FLHP�ÄF]áRQNRZLH´��3RGNUH�OLü�MHGQDN�QDOH*\��*H�F]áRQNRZLH�6�GX�PXV]��GDZDü�JZa-
UDQFM
� QLH]DOH*QR�FL� RUD]� SRVLDGDü� NZDOLILNDFMH� QLH]E
GQH� GR� Z\NRQ\ZDQLD� F]\QQR�FL� V
-

                                                          
3� �7DN�Z�Ä3UDZR�:VSyOQRW�(XURSHMVNLFK��2U]HF]QLFWZR´�±�WRP�,�VWU������ �Z\EyU�L� UHGDNFMD�:áDG\VáDZ�&]DSOL�VNL��5XGROI
2VWULKDQVN\�� 3U]HP\VáDZ� 6DJDQHN�� $QQD�:\UR]XPVND�:\GDZQLFWZR�1DXNRZH� 6FKRODU��:DUV]DZD� ����� RUD]� Ä3UDZR
gospodarcze Unii Europejskiej” pod red. Manfred A. Dauses, Wydawnictwo C. H. Beck 1999, str. 88
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G]LRZVNLFK��:�V�G]LH�QLH�PD�RGU
EQHM�LQVW\WXFML�U]HF]QLNyZ�JHQHUDOQ\FK�4�8FKZDáD�WZRU]�FD

6�G�3LHUZV]HM� ,QVWDQFML�SU]HZLGXMH�� L*�F]áRQNRZLH�6�GX�VSHáQLDM��VZRMH�IXQNFMH�SU]HZD*QLH

MDNR�V
G]LRZLH��PRJ��E\ü�MHGQDN�GRUD(QLH�PLDQRZDQL�QD�U]HF]QLNyZ�JHQHUDOQ\FK�

6�GRZL�SRGOHJDM��QDVW
SXM�FH�URG]DMH�VSUDZ�

− sprawy pracownicze tj. skargi funkcjonariuszy Wspólnoty przeciwko Wspólnotom w spra-
ZDFK�]ZL�]DQ\FK�]�]DWUXGQLHQLHP�

− sprawy wniesione przez podmioty gospodarcze na tle prawa konkurencji,
− skargi wniesione przez podmioty gospodarcze na podstawie Traktatu o Utworzeniu Euro-

SHMVNLHM�:VSyOQRW\�:
JOD�L�6WDOL�

− VNDUJL�RGV]NRGRZDZF]H�ZQLHVLRQH�Z�]ZL�]NX� ]� WU]HPD�Z\PLHQLRQ\PL�Z\*HM� NDWHJRULa-
mi5,

− skargi osób fizycznych lub prawnych przeciwko organom Wspólnoty6.
3RVW
SRZDQLH� WRF]�FH�VL
�SU]HG�6�GHP�QLH�RGELHJD�RG�SU]HGVWDZLRQHJR�SRQL*HM� VFKe-

PDWX�SRVW
SRZDQLD�SU]HG�7U\EXQDáHP��6LHG]LE�� L�PLHMVFHP�SUDF\�6�GX� MHVW� WDN*H�/XNVHm-
burg.

2G� RU]HF]HQLD� 6�GX� SU]\VáXJXMH� RGZRáDQLH� GR� 7U\EXQDáX�� 3UDZR� GR� MHJR� ZQLHVLHQLD

SU]\VáXJXMH� SU]HGH�ZV]\VWNLP� VWURQLH�� NWyUH� QLH� MHVW� XVDW\VIDNFMRQRZDQD� ]� ]DSDGáHJR� RU]e-
F]HQLD��=�RGZRáDQLHP�PRJ�� WDN*H�Z\VW�SLü�LQWHUZHQLHQFL� WM��SRGPLRW\��NWyUH�SU]\VW�SLá\�GR

SRVW
SRZDQLD�SU]HG�6�GHP�]H�Z]JO
GX�QD�VZyM�LQWHUHV�SUDZQ\��SD�VWZD�F]áRQNRZVNLH��RUJa-
Q\� :VSyOQRW�� RVRE\� IL]\F]QH� OXE� SUDZQH��� =� RGZRáDQLHP� PR*H� Z\VW�SLü� WDN*H� SD�VWZR

F]áRQNRZVNLH�OXE�RUJDQ�:VSyOQRW��NWyU\�QLH�SU]\VW�SLá�GR�SRSU]HGQLR�WRF]�FHJR�VL
�SRVW
So-
ZDQLD��2GZRáDQLH�PR*H� E\ü�ZQLHVLRQH�Z� WHUPLQLH� GZyFK�PLHVL
F\� RG� RJáRV]HQLD�Z\URNX�

3RGVWDZDPL� GR� MHJR� ZQLHVLHQLD� PRJ�� E\ü�� EUDN� NRPSHWHQFML� 6�GX� GR� RU]HNDQLD� Z� GDQHM

VSUDZLH��QDUXV]HQLH�SU]H]�6�G�SU]HSLVyZ�SURFHGXUDOQ\FK�Z�VSRVyE�V]NRG]�F\�LQWHUHVRP�Rd-
ZRáXM�FHJR� VL
�� D� SRQDGWR� QDUXV]HQLH� SU]H]� 6�G� SUDZD�:VSyOQRW\��:�Z\QLNX� UR]SDWU]HQLD

RGZRáDQLD� 7U\EXQDá�PR*H� XWU]\PDü�Z�PRF\� ]DVNDU*RQ\�Z\URN�� XFK\OLü� JR� L� Z\GDü� QRZ\

Z\URN�OXE�SU]HND]Dü�VSUDZ
�SRQRZQLH�GR�6�GX�

�����$.7<��35$:1(��'27<&=�&(��75<%81$à8

7U\EXQDáX� GRW\F]�� QLH� W\ONR� SRV]F]HJyOQH� SU]HSLV\� 7UDNWDWX� 5]\PVNLHJR�� 7UDNWDWX

(::L6�F]\�WH*�7UDNWDWX�(85$720��DOH�WDN*H�]DWZLHUG]RQH�Z�VSHFMDOQ\FK�SURWRNRáDFK�GR

W\FK� WUDNWDWyZ� VWDWXW\�� 3URWRNyá� GR� 7UDNWDWX� VWDQRZL� MHJR� LQWHJUDOQ�� F]
�ü� �SDWU]� DUW�� ���

������7UDNWDWX��� W]Q��*H� WDN�� VDP��PRF�SUDZQ�� MDN�SUDZR�SLHUZRWQH7��6]F]HJyáRZH�NZHVWLH

]ZL�]DQH�]�SRVW
SRZDQLHP�SU]HG�7U\EXQDáHP�UHJXORZDQH�V��QDWRPLDVW�SU]H]�SU]HSLV\�SURFe-
duralne – Rules of procedures�]ZDQH�Z�GDOV]HM�F]
�FL�RSUDFRZDQLD�=DVDGDPL�SURFHVRZ\PL�
=DVDG\� SURFHVRZH� ]RVWDá\� SU]\M
WH� SU]H]� 7U\EXQDá� QD� SRGVWDZLH� DUW�� ���� ������ 7UDNWDWX

i zatwierdzoQH�SU]H]�5DG
�

                                                          
4  „Prawo gospodarcze Unii Europejskiej” , str. 93
5  „Prawo Wspólnot Europejskich” str. 13
6  „Prawo gospodarcze Unii Europejskiej” , str. 92
7  Ibidem str. 84
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2.1 52/$��75<%81$à8��:��=$.5(6,(��,17(535(7$&-,�35=(3,6Ï:
PRAWA  WSPÓLNOTOWEGO

7U\EXQDá� PR*H� E\ü� ]DDQJD*RZDQ\� Z� NZHVWLH� LQWHUSUHWDFML� SUDZD� ZVSyOQRWRZHJR� QD

GZD�VSRVRE\��3LHUZV]\�]�QLFK�VWDQRZL��VSUDZ\��GRW\F]�FH�GRPQLHPDQHJR�QDUXV]HQLD�]DVDG

SUDZD�ZVSyOQRWRZHJR��ZQLHVLRQH�GR�7U\EXQDáX�SU]H]�.RPLVM
�(XURSHMVN���GDOHM�]ZDQ��.o-
PLVM����QD�]DVDGDFK�RNUH�ORQ\FK�Z�DUW������������7UDNWDWX��6SUDZ\�WH�UR]SDWU\ZDQH�V��SU]H]

7U\EXQDá��'UXJLP�QDWRPLDVW�MHVW�SRVW
SRZDQLH��MDNLH�WRF]\�VL
�SU]HG�V�GHP�GDQHJR�SD�VWZD

F]áRQNRZVNLHJR��V�GHP�NUDMRZ\P���Z�V\WXDFML��NLHG\��]JRGQLH�]�DUW������������7UDNWDWX��V�G

NUDMRZ\�]ZUDFD�VL
�GR�7U\EXQDáX�]�ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��Z�NZHVWLL

GRW\F]�FHM� LQWHUSUHWDFML� SUDZD�ZVSyOQRWRZHJR�� MDND� SRMDZLáD� VL
�Z�SRVW
SRZDQLX�SU]HG� V�-
GHP� NUDMRZ\P��:\PLHQLRQH� GZD� W\S\� SRVW
SRZDQLD� �SRVW
SRZDQLH� ]� DUW�� ���� ������ RUD]

post
SRZDQLH�]�DUW�������������]RVWDQ��SRNUyWFH�SU]HGVWDZLRQH�

�������6SUDZ\��ZQLHVLRQH��SU]H]��.RPLVM
��Z��WU\ELH��DUW�������������

3U]HSLV� DUW�� ���� ������RNUH�OD� SU]HELHJ�SRVW
SRZDQLD�� MDNLH�PR*H�E\ü�ZV]F]
WH� SU]H]
.RPLVM
�� E
G�F�� VWUD*QLNLHP� 7UDNWDWX�� Z� V\WXDFML�� NLHG\� X]QD� RQD�� L*� QDVW�SLáR� QDUXV]HQLH
SU]H]�SD�VWZR�F]áRQNRZVNLH�SUDZD�ZVSyOQRWRZHJR��.RPLVMD��]DQLP�ZQLHVLH�VSUDZ
�GR�7Uy-
EXQDáX��RERZL�]DQD�MHVW��]JRGQLH�]�DUW������������7UDNWDWX��GDü�SD�VWZX��NWyUHJR�GRPQLHPa-
QH�QDUXV]HQLH�SUDZD�GRW\F]\��PR*OLZR�ü�Z\SRZLHG]HQLD�VL
�QD�WHPDW�WHJR�QDUXV]HQLD��:�W\P
FHOX�.RPLVMD�Z\VWRVRZXMH�GR�GDQHJR�SD�VWZD�SLHUZV]H�SLVPR�Z�VSUDZLH�QDUXV]HQLD��]DZLe-
UDM�FH�]DU]XW\�L�Z]\ZDM�FH�DGUHVDWD�GR�XVWRVXQNRZDQLD�VL
�GR�SRGQLHVLRQ\FK�]DU]XWyZ��-H*HOL
.RPLVMD� QLH� MHVW� ]DGRZRORQD� ]� RGSRZLHG]L� VSRU]�G]D� XPRW\ZRZDQ�� RSLQL
� �reasoned opi-
nion��Z�VSUDZLH��Z�NWyUHM�MHVW�RERZL�]DQD�Z\MD�QLü��QD�F]\P�MHM�]GDQLHP�SROHJD�QDUXV]HQLH
prawa wspólnotowego. Umotywowana opinia winna, zgodnie z ugruntowanym orzecznic-
WZHP�7U\EXQDáX��]DZLHUDü�Ä�VSyMQ\�L�V]F]HJyáRZ\�RSLV�SRZRGyZ��NWyUH�SU]HNRQDá\�.RPLVM
�
*H�SD�VWZR�QLH�Z\ZL�]DáR�VL
�]�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX´��RU]HF]HQLH�Z�VSUDZLH
�������.RPLVMD� SU]HFLZNR�:áRFKRP� ^����`� (&5� �������1LH�PR*QD� MHGQDN�Z\PDJDü� RG
.RPLVML�ZVND]DQLD�Z�XPRW\ZRZDQHM�RSLQLL��MDNLH�NURNL�QDOH*\�SRGM�ü�Z�FHOX�Z\HOLPLQRZa-
nia skutków danego naruszenia (patrz m. in orzeczenie w sprawie C-247/89 Komisja prze-
ciwko Republice Portugalii)8��'DOHM�DUW������������VWDQRZL��*H�MH*HOL�SD�VWZR�QLH�]DVWRVXMH�VL

GR�RSLQLL�Z�WHUPLQLH�Z�QLHM�Z\]QDF]RQ\P��.RPLVMD�PR*H�ZQLH�ü�VSUDZ
�GR�7U\EXQDáX��:y-
*HM� RSLVDQH� SRVW
SRZDQLH� PD� FKDUDNWHU� ZVW
SQHJR� SRVW
SRZDQLD� SU]HGSURFHVRZHJR� L� MDN
wyQLND�UyZQLH*�]�SXEOLNRZDQHJR�Z�QLQLHMV]\P�]ELRU]H�RU]HF]QLFWZD��RGJU\ZD�EDUG]R�ZD*�
Q�� URO
�� =JRGQLH� ERZLHP� ]� XWUZDORQ\P�RU]HF]QLFWZHP��Z� VSUDZDFK�ZQLHVLRQ\FK�Z� WU\ELH
DUW�� ���� ������ZVW
SQH� SRVW
SRZDQLH� RNUH�OD� SU]HGPLRW� SRVW
SRZDQLD�� NWyU\� QLH�PR*H� E\ü
stopniowo rozszerzany ( tak m. in. w sprawie C-243/89 „Storebaelt”)9�� ,QQ\PL�VáRZ\�� MH*HOL
.RPLVMD�QLH�SU]HGVWDZLáD�MDNLHJR��]DU]XWX�Z�SLHUZV]\P�SL�PLH�Z�VSUDZLH�RUD]�Z�XPRW\Zo-
ZDQHM� RSLQLL� QLH� PR*H� MX*� SRZRá\ZDü� VL
� QD� QLHJR�� SRG� U\JRUHP� MHJR� QLHXZ]JO
GQLHQLD�
Z�SRVW
SRZDQLX�SU]HG�7U\EXQDáHP�

                                                          
8  Patrz pkt 2.7 oraz 3.7 niniejszego opracowania
9  Patrz pkt 2.12 oraz 3.13 opracowania
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&R�VL
� W\F]\�SRVW
SRZDQLD�Z�VSUDZLH�QDUXV]HQLD� ]DVDG�XG]LHODQLD� ]DPyZLH�� SXEOLFz-
Q\FK��Z�DUW����'\UHNW\Z\��������((&�]����JUXGQLD������U��NRRUG\QXM�FHM�SU]HSLV\�L�UHJXOa-
FMH� DGPLQLVWUDF\MQH�� GRW\F]�FH� VWRVRZDQLD�SURFHGXU� RGZRáDZF]\FK�Z�XG]LHODQLX� ]DPyZLH�
SXEOLF]Q\FK�QD�GRVWDZ\�L�URERW\�EXGRZODQH��MHVW�RNUH�ORQD�VSHFMDOQD�SURFHGXUD�SRVW
SRZDQLD
Z� VSUDZLH�QDUXV]HQLD��=JRGQLH� ]� DUW�� �� G\UHNW\Z\�.RPLVMD�PR*H� ]DVWRVRZDü� W
� SURFHGXU
�
MH*HOL�SU]HG�]DZDUFLHP�XPRZ\�Z�VSUDZLH�]DPyZLHQLD�SXEOLF]QHJR�GRMG]LH�GR�ZQLRVNX��*H�Z
WUDNFLH�SRVW
SRZDQLD�R�XG]LHOHQLH�]DPyZLHQLD�REM
WHJR�'\UHNW\ZDPL�������10 i 77/6211 na-
VW�SLáR�UD*�FH�QDUXV]HQLH�SU]HSLVyZ�:VSyOQRW\�Z�G]LHG]LQLH�]DPyZLH��SXEOLF]Q\FK12. Komi-
VMD�]DZLDGDPLD�ZyZF]DV�SD�VWZR�F]áRQNRZVNLH�L�]DLQWHUHVRZDQHJR�]DPDZLDM�FHJR�R�SRZo-
GDFK��GOD�NWyU\FK�X]QDáD��*H�Z\VW�SLáR�MDZQH�L�UD*�FH�QDUXV]HQLH�RUD]�*�GD�MHJR�QDSUDZLHQLD�
:�FL�JX����GQL� RG�RWU]\PDQLD� ]DZLDGRPLHQLD�� SD�VWZR� F]áRQNRZVNLH� ]RERZL�]DQH� MHVW� GR
przedstawienia Komisji:
a) potwierdzenia naprawienia tego naruszenia,
b) X]DVDGQLHQLD��GODF]HJR�GDQH�QDUXV]HQLH�QLH�]RVWDáR�QDSUDZLRQH�OXE
c) SRZLDGRPLHQLD� R� ]DZLHV]HQLX� SURFHGXU\� XG]LHODQLD� ]DPyZLHQLD� SU]H]� ]DPDZLDM�FHJR

]�MHJR�ZáDVQHM�LQLFMDW\Z\�OXE�Z�Z\QLNX�Z\NRQDQLD�XSUDZQLH���R�NWyU\P�PRZD�Z�DUW���
ust. 1 pkt (a).
8]DVDGQLHQLHP�GOD� IDNWX��*H�GDQH�QDUXV]HQLH�QLH�]RVWDáR�QDSUDZLRQH�PR*H�E\ü�P�� LQ�

IDNW�� *H� GRPQLHPDQH� QDUXV]HQLH� MHVW� MX*� SU]HGPLRWHP� SRVW
SRZDQLD� V�GRZHJR� OXE� LQQHJR
SRVW
SRZDQLD� RGZRáDZF]HJR�� :� W\P� SU]\SDGNX� SD�VWZR� F]áRQNRZVNLH� ]RERZL�]DQH� MHVW
poinforPRZDü�.RPLVM
�R�Z\QLNDFK�WHJR�SRVW
SRZDQLD�QDW\FKPLDVW�SR�MHJR�]DNR�F]HQLX�

1DOH*\� UR]ZD*\ü� MHV]F]H� V\WXDFM
�� Z� NWyUHM� SD�VWZR� F]áRQNRZVNLH� QLH� VWRVXMH� VL
� GR
]RERZL�]D��Z\QLNDM�F\FK�GOD�QLHJR�]�SURFHGXU\�SU]HGVWDZLRQHM�Z�G\UHNW\ZLH��3URFHGXUD�WD
QLH� SU]HZLGXMH�Z� W\P�Z\SDGNX�*DGQ\FK� NRQNUHWQ\FK� VDQNFML��:� SUDNW\FH� MHGQDN�.RPLVMD
traktuje zawiadomienie o naruszeniu, jako zawiadomienie, o którym mowa w art. 226 (169)
7UDNWDWX��-H*HOL�QLH�PD�]DWHP�RGSRZLHG]L�QD�SLVPR�]DZLHUDM�FH�]DZLDGRPLHQLH�DOER�.RPLVMD
QLH�MHVW�]DGRZRORQD�]�X]DVDGQLHQLD�SU]HGVWDZLRQHJR�SU]H]�SD�VWZR��VWDQRZL�WR�SRGVWDZ
�GR
Z\VW�SLHQLD�]�XPRW\ZRZDQD�RSLQL���R�NWyUHM�PRZD�Z�DUW������������7UDNWDWX��QLH]ZáRF]QLH
SR�XSá\ZLH����GQL��-H*HOL�SD�VWZR�QLH�]DVWRVXMH�VL
�GR�Z\PDJD���RNUH�ORQ\FK�Z�RSLQLL��MHVW�WR
SRGVWDZ��GR�ZV]F]
FLD�SRVW
SRZDQLD�]�DUW������������

�������3U]HELHJ��SRVW
SRZDQLD��]��DUW�������������

3RVW
SRZDQLH�SU]HG�7U\EXQDáHP�VNáDGD�VL
� ]�GZyFK�Z\UD(QLH�RG�VLHELH�RGG]LHORQ\FK

ID]��SLVHPQHM� L�XVWQHM��3RVW
SRZDQLH� WR� UR]SRF]\QD�VL
�ZQLHVLHQLHP�SLVHPQHJR�ZQLRVNX�GR

6HNUHWDULDWX�7U\EXQDáX��E�G(�WR�SU]H]�.RPLVM
��E�G(�WR��MDN�Z�DUW������������SU]H]�LQQH�SD�-
VWZR�F]áRQNRZVNLH��:QLRVHN�MHVW�RGQRWRZ\ZDQ\�Z�UHMHVWU]H�7U\EXQDáX��D�RJáRV]HQLH�R�ZQLe-
VLHQLX�WHJR�ZQLRVNX�RUD]�R�*�GDQLDFK�Z�QLP�]DZDUW\FK�MHVW�SXEOLNRZDQH�Z�']LHQQLNX�8U]
-
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5R]SRF]\QD�VL
�ZyZF]DV�SLVHPQD�ID]D�SRVW
SRZDQLD��:y-

                                                          
10��'\UHNW\ZD�5DG\�]����OLSFD������U��R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]os-

WDáD�]DVW�SLRQD�SU]H]�G\UHNW\Z
�5DG\�������((&�]����F]HUZFD������U���
11� �'\UHNW\ZD�5DG\�]� ���JUXGQLD� ����� U�� R�NRRUG\QDFML� � SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD�GRVWDZ\� �]RVWDáD

]DVW�SLRQD�SU]H]�G\UHNW\Z
�5DG\�������((&�]����F]HUZFD������U��
12��'\UHNW\ZD�WD�PD�]DVWRVRZDQLH�UyZQLH*�GR�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL�±�SDWU]�DUW�����G\UHNW\Z\�5DG\�������((&

o koordynacji procedur�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL
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]QDF]RQ\� ]RVWDMH� V
G]LD�VSUDZR]GDZFD� RUD]� U]HF]QLN� JHQHUDOQ\�� NWyUHJR� ]DGDQLHP� MHVW� �Oe-
G]HQLH� SU]HELHJX� FDáHJR� SRVW
SRZDQLD�� :QLRVHN� MHVW� Z\V\áDQ\� UyZQLH*� GR� GUXJLHM� VWURQ\

SRVW
SRZDQLD�� NWyUD� Z� FL�JX� PLHVL�FD� SRZLQQD� XVWRVXQNRZDü� VL
� GR� Z\VXZDQ\FK� *�GD��

:�RGSRZLHG]L�QD�REURQ
�ZQLRVNRGDZFD�PR*H�Z\VW�SLü�]�UHSOLN���]D��SR]ZDQ\�]áR*\ü�RGSo-
ZLHG(�QD�QL��

:\PLDQD� W\FK� GRNXPHQWyZ� NR�F]\� SLVHPQ�� ID]
� SRVW
SRZDQLD�� 3R� Z\VáXFKDQLX

VSUDZR]GDQLD� V
G]LHJR�VSUDZR]GDZF\�RUD]� RSLQLL� U]HF]QLND� JHQHUDOQHJR�� 3U]HZRGQLF]�F\

GHF\GXMH�� F]\� QDOH*\�SU]HSURZDG]Lü� SU]HVáXFKDQLH�ZVW
SQH�RUD]� F]\� VSUDZD� SRZLQQD� E\ü

UR]SDWU\ZDQD�Z� VNáDG]LH� ,]E\� F]\� WH*� Z� SHáQ\P� VNáDG]LH�� 3R� ]DNR�F]HQLX� HZHQWXDOQHJR

SU]HVáXFKDQLD�ZVW
SQHJR�3U]HZRGQLF]�F\�Z\]QDF]D�GDW
�SXEOLF]QHM�UR]SUDZ\��:�VSUDZRz-
GDQLX�]�SU]HVáXFKDQLD�ZVW
SQHJR�V
G]LD�VSUDZR]GDZFD�SRGVXPRZXMH�IDNW\�RUD]�DUJXPHQW\

podnoszone przez strony i ewentualnie interwenientów. Sprawozdanie jest upubliczniane w
M
]\NX��Z�MDNLP�E\áR�SU]HSURZDG]DQH�SU]HVáXFKDQLH�ZVW
SQH��1DVW
SQLH�VSUDZD�MHVW�UR]Sa-
WU\ZDQD�QD�UR]SUDZLH�]�XG]LDáHP�U]HF]QLND�JHQHUDOQHJR��6
G]LRZLH�PRJ��]DGDZDü�S\WDQLD

VWURQRP� SRVW
SRZDQLD�� 1LHFR� Sy(QLHM�� ]QRZX� SRGF]DV� SXEOLF]QHJR� SRVLHG]HQLD�� U]HF]QLN

JHQHUDOQ\�SU]HGVWDZLD�RSLQL
��]DZLHUDM�F��MHJR�SRJO�G�QD�SUDZQH�DVSHNW\�VSUDZ\�RUD]�SUo-
SR]\FMH� VSRVREX� UR]VWU]\JQL
FLD�� 3U]HGVWDZLHQLH� RSLQLL� NR�F]\� XVWQ�� ID]
� SRVW
SRZDQLD�

1DVW
SQLH� V
G]LRZLH� REUDGXM��� ELRU�F� MDNR� SRGVWDZ
� W\FK� REUDG��ZVW
SQ\� SURMHNW�Z\URNX

SU]\JRWRZDQ\�SU]H]�V
G]LHJR�VSUDZR]GDZF
��.D*G\�]�V
G]LyZ�PR*H�]DSURSRQRZDü�]PLa-
Q\� Z� WHN�FLH� RU]HF]HQLD�� 2VWDWHF]Q\� Z\URN� MHVW� RGF]\W\ZDQ\� SXEOLF]QLH�� QD� VSHFMDOQLH

]ZRáDQ\P�SRVLHG]HQLX��:\URN�]DZLHUD� UyZQLH*� GHF\]M
� GRW\F]�F�� NRV]WyZ�SURFHVRZ\FK�

6DPR�SRVW
SRZDQLH�MHVW�ZROQH�RG�RSáDW�V�GRZ\FK��QDWRPLDVW�VWURQD�SU]HJU\ZDM�FD��]JRGQLH

]� DUW�� ���XVW�� ��=DVDG�SURFHVRZ\FK�� ]RERZL�]DQD� MHVW� GR� ]ZUyFHQLD� VWURQLH�Z\JU\ZDM�FHM

NRV]WyZ�SRQLHVLRQ\FK�SU]H]�QL��Z�]ZL�]NX�]�SRVW
SRZDQLHP��.RV]W\�WH�REHMPXM��JáyZQLH

wynagrodzenie prawników.
-
]\NLHP� SRVW
SRZDQLD�PR*H� E\ü� ND*G\� ]� MHGHQDVWX� XU]
GRZ\FK� M
]\NyZ�:VSyOQR�

W\��:� ]DVDG]LH�Z\EyU� M
]\ND� QDOH*\� GR� SRZRGD��:� SU]\SDGNX�� NLHG\� SR]ZDQ\P� MHVW� LQQH

SD�VWZR�F]áRQNRZVNLH�DOER�RVRED�SUDZQD�OXE�IL]\F]QD�PDM�FD�RE\ZDWHOVWZR�SD�VWZD�F]áRn-
NRZVNLHJR�� M
]\NLHP� SRVW
SRZDQLD� MHVW� XU]
GRZ\� M
]\N� WHJR� RVWDWQLHJR� SD�VWZD�� -H*HOL� Z

GDQ\P�SD�VWZLH�RERZL�]XMH�ZL
FHM�QL*�MHGHQ�M
]\N�XU]
GRZ\��Z\EyU�M
]\ND�QDOH*\�GR�SRZo-
da.

�������.ZHVWLD��SRGPLRWyZ���]D��NWyUH��MHVW��RGSRZLHG]LDOQH��SD�VWZR��F]áRQNRZVNLH

=JRGQLH� ]� DUW�� ���� ������ 7UDNWDWX� VNDUJD� PR*H� E\ü� ZQLHVLRQD� SU]H]� .RPLVM
� W\ONR

SU]HFLZNR� SD�VWZX� F]áRQNRZVNLHPX�� QLH� ]D�� SU]HFLZNR� NRQNUHWQ\P� SRGPLRWRP�� NWyUH

VZRLP� ]DFKRZDQLHP� HZHQWXDOQLH� QDUXV]\á\� SUDZR� ZVSyOQRWRZH�� :� SU]\SDGNX� ]DPyZLH�

SXEOLF]Q\FK� WR�QDUXV]HQLH�SUDZD�ZVSyOQRWRZHJR�PR*H�Z�V]F]HJyOQR�FL�QDVW�SLü�� MH*HOL�Gy-
UHNW\Z\� GRW\F]�FH� ]DPyZLH�� SXEOLF]Q\FK� ]RVWDá\� QLHSUDZLGáRZR� ZGUR*RQH� GR� NUDMRZHJR

SRU]�GNX�SUDZQHJR��:�WDNLP�SU]\SDGNX�WR�SD�VWZR�F]áRQNRZVNLH�SRQRVL�RGSRZLHG]LDOQR�ü

Z�SU]\SDGNX�SRVW
SRZDQLD�ZV]F]
WHJR�Z�WU\ELH�DUW������������]D�QLHSUDZLGáRZH�LPSOHPHn-
WRZDQLH� W\FK�SU]HSLVyZ��1DUXV]HQLH�SUDZD�ZVSyOQRWRZHJR�PR*H� UyZQLH*�PLHü�PLHMVFH�So-
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PLPR�SUDZLGáRZHJR�ZGUR*HQLD�G\UHNW\Z\��D�WR�QD�VNXWHN�G]LDáDQLD�]DPDZLDM�F\FK��QLH]JRd-
QHJR� ]� ]DVDGDPL� ZVSyOQRWRZ\PL�� GRW\F]�F\PL� ]DPyZLH�� SXEOLF]Q\FK13. W tym ostatnim
SU]\SDGNX�SRMDZLD�VL
�S\WDQLH��Z� MDNLP�VWRSQLX�SD�VWZR�F]áRQNRZVNLH� MHVW�RGSRZLHG]LDOQH

]D�G]LDáDQLD�]DPDZLDM�FHJR��NWyU\�MHVW�QLH]DOH*Q\�RG�DGPLQLVWUDFML�SD�VWZRZHM��Z�V]F]HJyl-
QR�FL�GRW\F]\�WR�RUJDQX�VDPRU]�GRZHJR��-DN�Z\QLND�]�GDOV]\FK�UR]ZD*D��Z�VSUDZLH�Ä%HQt-
MHHV´��SDWU]�SXQNW�����RUD]�������JG]LH�7U\EXQDá�SU]\M�á�IXQNFMRQDOQ���EDUG]R�V]HURN��GHILQLFM


RUJDQX� SD�VWZRZHJR�� SD�VWZR� F]áRQNRZVNLH� RGSRZLDGD� ]D� SRVW
SRZDQLH� WDNLHJR� QLH]DOH*-
QHJR�SRGPLRWX��1LH� MHVW�QDWRPLDVW� MDVQH�F]\�RGSRZLHG]LDOQR�ü� WD� UR]FL�JD�VL
�QD�ZV]\VWNLH

NDWHJRULH�]DPDZLDM�F\FK��]RERZL�]DQ\FK�GR�VWRVRZDQLD�SURFHGXU�XG]LHODQLD�]DPyZLH�� Su-
EOLF]Q\FK�RNUH�ORQ\FK�Z�G\UHNW\ZLH��0R*H�ERZLHP�SRZVWDü�Z�WSOLZR�ü��F]\�GRW\F]\�WR�QLe-
NWyU\FK�NDWHJRULL�]DPDZLDM�F\FK�SRGOHJDM�F\P�SU]HSLVRP�'\UHNW\Z\�5DG\�������((&�No-
RUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�SU]H]�SRGPLRW\�G]LDáDM�FH�Z�VHNWo-
rach wodnym, energetycznym, transportu i telekomunikacji czyli tzw. dyrektywy o przedsi
-
ELRUVWZDFK�X*\WHF]QR�FL��.ZHVWLD�RGSRZLHG]LDOQR�FL�SD�VWZD�]D�SU]HGVL
ELRUVWZR�]DU]�G]a-
M�FH�XVáXJDPL� WUDQVSRUWX� ORWQLF]HJR�]RVWDáD�SRGQLHVLRQD�Z�VSUDZLH�&��������.RPLVMD�SU]e-
FLZNR� 5HSXEOLFH� 3RUWXJDOLL� �SDWU]� SXQNW� ���� RUD]� ���� RSUDFRZDQLD��� 1LHVWHW\� 7U\EXQDá� QLH

RGQLyVá�VL
�ZyZF]DV�GR�WHJR�SUREOHPX�L�NZHVWLD�WD�QLH�]RVWDáD�RVWDWHF]QLH�UR]VWU]\JQL
WD�

�������6\WXDFMD��SD�VWZD��Z��SU]\SDGNX��RU]HF]HQLD��R��QDUXV]HQLX
prawa  wspólnotowego

:�SU]\SDGNX�X]QDQLD��*H�GRV]áR�GR�QDUXV]HQLD�SUDZD�ZVSyOQRWRZHJR�SU]H]�SRGPLRW�

]D�NWyUHJR�G]LDáDQLH�MHVW�RGSRZLHG]LDOQH�GDQH�SD�VWZR�F]áRQNRZVNLH��7U\EXQDá�Z\GDMH�RU]e-
F]HQLH�� Z� NWyU\P� VWZLHUG]D�� *H� SD�VWZR� QLH� GRSHáQLáR� VZRLFK� ]RERZL�]D�� Z\QLNDM�F\FK� ]

SUDZD�ZVSyOQRWRZHJR�� 7U\EXQDá� QLH�PR*H� MHGQDN� QDND]Dü� SD�VWZX� SRGM
FLD� konkretnych
G]LDáD�� PDM�F\FK� QD� FHOX� QDSUDZLHQLH� WHJR� QDUXV]HQLD14�� 2ERZL�]HN� SRGM
FLD� QLH]E
GQ\FK

NURNyZ�GOD�XVXQL
FLD�HZHQWXDOQ\FK�NRQVHNZHQFML�EH]SUDZQHJR�G]LDáDQLD�Z\QLND�]�GDOV]\FK

SU]HSLVyZ�7UDNWDWX��=JRGQLH�]�DUW������ �������Z�V\WXDFML��NLHG\�7U\EXQDá� VWZLHUG]L�� L*�SD�-
VWZR� F]áRQNRZVNLH� QLH� Z\SHáQLáR� VZRLFK� ]RERZL�]D��� Z\QLNDM�F\FK� ]� 7UDNWDWX�� PD� RQR

RERZL�]HN�SRGM�ü��URGNL�NRQLHF]QH�GR�Z\NRQDQLD�RU]HF]HQLD�7U\EXQDáX��-H�OL�.RPLVMD�X]QD�

*H� SD�VWZR� WR� QLH� SRGM
áR� WDNLFK� �URGNyZ�� SRZWDU]DQD� MHVW� ZVW
SQD� SURFHGXUD� ]� DUW�� ���

�������.RPLVMD� SR� XPR*OLZLHQLX� SD�VWZX�Z\SRZLHG]HQLD� VL
� Z� GDQHM� VSUDZLH� SU]HGVWDZLD

XPRW\ZRZDQ��RSLQL
��]DZLHUDM�F��]DU]XW\�GRW\F]�FH�QLH�Z\SHáQLHQLD�WUH�FL�RU]HF]HQLD��-H�OL

SD�VWZR�QLH�SRGHMPLH�NRQLHF]Q\FK��URGNyZ��SU]HG�XSá\ZHP�WHUPLQX�RNUH�ORQHJR�SU]H]�.o-
PLVM
�� WD�RVWDWQLD�PR*H�]QRZX�ZQLH�ü�VSUDZ
�GR�7U\EXQDáX��SURSRQXM�F�ZH�ZQLRVNX�Z\Vo-
NR�ü�JU]\ZQ\��MDN��SRZLQQR�]DSáDFLü�GDQH�SD�VWZR��:UHV]FLH��MH*HOL�7U\EXQDá�]JRG]L�VL
�]H

VWDQRZLVNLHP�.RPLVML�L�UyZQLH*�X]QD��*H�SD�VWZR�QLH�]DVWRVRZDáR�VL
�GR�WUH�FL�Z\URNX��PR*H

zoboZL�]Dü�MH�GR�]DSáDFHQLD�RNUH�ORQHM�JU]\ZQ\�

                                                          
13��:�NZHVWLL�RGSRZLHG]LDOQR�FL�SD�VWZD�]D�G]LDáDQLD�RUJDQyZ�SXEOLF]Q\FK�SDWU]�P��LQ��RU]HF]HQLD�Z�VSUDZLH��������0DUs-

hall przeciwko Southampton and South West Hampshire Area Health Authority [1986] ECR 723 i 725 oraz w sprawie
C-188/89 Foster & Ors przeciwko British Gas plc [1990] ECR 3313

14  Sue Arrowsmith „Remedies for enforcing the Public Procurement Rules”, wyd. Earlsgate Press, 1992 r.
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��������URGNL��W\PF]DVRZH

1DOH*\�]ZUyFLü�XZDJ
��*H�SRPL
G]\�ZV]F]
FLHP�SRVW
SRZDQLD�]�DUW������������D�Zy-
GDQLHP�RU]HF]HQLD�SU]H]�7U\EXQDá�PR*H�XSá\Q�ü�VSRUR�F]DVX���UHGQL�ERZLHP�F]DV�WUZDQLD

SURFHGXU\�Z������U��Z\QRVLá����PLHVL
F\15��1LF�G]LZQHJR�]DWHP��*H�PR*H�SRZVWDü�SRWU]HED

VNRU]\VWDQLD�]�SHZQ\FK��URGNyZ�W\PF]DVRZ\FK��QS��]DZLHV]HQLD�SRVW
SRZDQLD�R�XG]LHOe-
QLH�]DPyZLHQLD��FHOHP�NWyU\FK�E\áRE\�]DFKRZDQLH�VWDWXV�TXR��GRSyNL�QLH�]RVWDQLH�Z\GDQH

RVWDWHF]QH�RU]HF]HQLH�7U\EXQDáX�16�$UW������������7UDNWDWX�SR]ZDOD�7U\EXQDáRZL�QD�]DVWo-
VRZDQLH��Z�SU]\SDGNX�SRVW
SRZDQLD� WRF]�FHJR� VL
�Z� WU\ELH� DUW�� ���� ��������URGNyZ� W\m-
F]DVRZ\FK��%DUG]LHM� V]F]HJyáRZH�]DVDG\� LFK�VWRVRZDQLD�RNUH�ORQH� V��Z�DUW����±���=DVDG

SURFHVRZ\FK��=�ZQLRVNLHP�R�]DVWRVRZDQLH�WDNLHJR��URGND�PR*H�Z\VW�SLü�W\ONR�VWURQD�So-
VW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�7U\EXQDáHP��]D��ZQLRVHN�PR*H�GRW\F]\ü�W\ONR�GDQHM�VSUa-
Z\��:�NZHVWLL�]DVWRVRZDQLD��URGND�GHF\]M
�SRGHMPXMH�]Z\NOH�3U]HZRGQLF]�F\��OHF]�PR*H

RQ�WDN*H�SU]HND]Dü�ZQLRVHN�GR�UR]SR]QDQLD�SU]H]�7U\EXQDá��3U]HZRGQLF]�F\��RWU]\PDZV]\

VWRVRZQ\�ZQLRVHN��LQIRUPXMH�R�QLP�GUXJ��VWURQ
�SRVW
SRZDQLD�RUD]�Z\]QDF]D�MHM�RNUH�ORQ\

WHUPLQ�GR�SU]HGVWDZLHQLD�RSLQLL�Z�VSUDZLH��&KDUDNWHU\VW\F]QH��*H�VWRVRZDQLH��URGND� W\m-
F]DVRZHJR�MHVW�PR*OLZH�GRSLHUR�Z�PRPHQFLH��Z�NWyU\P�VSUDZD�WUDIL�GR�7U\EXQDáX��QLH�]D�

QD� ZF]H�QLHMV]\FK� HWDSDFK� SRVW
SRZDQLD�� 7\PF]DVHP� SRPL
G]\� SU]HGVWDZLHQLHP� SU]H]

.RPLVM
�SLHUZV]HJR�SLVPD�Z�VSUDZLH��D�VNLHURZDQLHP�VSUDZ\�GR�7U\EXQDáX�PR*H�XSá\Q�ü

VSRUR� F]DVX��:� SUDNW\FH� ]DVWRVRZDQLH� WDNLHJR� �URGND�PR*H� SROHJDü� QD� ]DZLHV]HQLX� SRV�

W
SRZDQLD�R�XG]LHOHQLH�]DPyZLHQLD��3UREOHP�MHGQDN�SRZVWDMH��Z�V\WXDFML��NLHG\�]DPyZLe-
QLH� ]RVWDáR� MX*� XG]LHORQH�� FKRü� MDN� Z\QLND� ]� ]DU]�G]HQLD� 3U]HZRGQLF]�FHJR� Z� VSUDZLH

C-272/91R17��URGHN�W\PF]DVRZ\�PR*H�E\ü�]DVWRVRZDQ\�QDZHW�SR�]DZDUFLX�XPRZ\�]�Zy-
branym wykoQDZF��

�������6NDUJD��LQQHJR��SD�VWZD��F]áRQNRZVNLHJR��±��SURFHGXUD��]��DUW�������������

1DOH*\�UyZQLH*�SDPL
WDü��L*�QLH�W\ONR�.RPLVMD��DOH�UyZQLH*�LQQH�SD�VWZR�F]áRQNRw-
VNLH� PR*H� ZQLH�ü� VNDUJ
� GR� 7U\EXQDáX� �DUW�� ���� �������� =DQLP� SD�VWZR� F]áRQNRZVNLH

ZQLHVLH�VNDUJ
�GR�7U\EXQDáX�PD�RERZL�]HN�]DZLDGRPLü�R�W\P�.RPLVM
��7DN�MDN�Z�SU]y-
SDGNX� RSLVDQHM� Z\*HM� SURFHGXU\� ]� DUW�� ���� ������ .RPLVMD� MHVW� RERZL�]DQD� XPR*Oi-
ZLü� SD�VWZX�� NWyUHJR� GRPQLHPDQH� QDUXV]HQLH� GRW\F]\�� Z\SRZLHG]HQLH� VL
� Z� VSUDZLH�

D� QDVW
SQLH�� MH*HOL� QLH� MHVW� ]DGRZRORQD� ]� RWU]\PDQ\FK� Z\MD�QLH��� Z\VW�SLü� GR� QLHJR� ]

XPRW\ZRZDQ�� RSLQL��� -H*HOL�.RPLVMD�QLH�Z\VW�SL� ]� WDN�� RSLQL��Z�SU]HFL�JX� WU]HFK�PLe-
VL
F\� RG� ]DZLDGRPLHQLD� MHM� SU]H]� SD�VWZR� F]áRQNRZVNLH� R� GRPQLHPDQ\P� QDUXV]HQLX

SUDZD�ZVSyOQRWRZHJR�� VSUDZD�PR*H�E\ü� VNLHURZDQD�GR�7U\EXQDáX�SRPLPR�EUDNX�XPo-
tywowanej opinii.

                                                          
15  3DWU]�VWDW\VW\ND�GRW\F]�FD�7U\EXQDáX�QD�LQWHUQHWRZ\FK�VWURQDFK�ZZZ�FXULD�HX�LQW
16  ZastRVRZDQLD� �URGNyZ� W\PF]DVRZ\FK�Z� ]DNUHVLH� ]DPyZLH�� SXEOLF]Q\FK� GRW\F]\á\�P�� LQ�� � QDVW
SXM�FH� RU]HF]HQLD�� Z

sprawie 45/97-R Komisja przeciwko Irlandii („Dundalk”) [1988] ECR 883 i 1369; w sprawie 194/88-R Komisja przeciw-
NR� :áRFKRP� �Ä/D� 6SH]LD´�� >����@� (&5� ����� RUD]� Z� VSUDZLH� �������5� .RPLVMD� SU]HFLZNR�:áRFKRP� �Ä/RWWRPDW i-
ca”[1992]ECR I-1409)

17  =DU]�G]HQLH�3U]HZRGQLF]�FHJR�]�GQLD�����F]HUZFD������U��Z�VSUDZLH�.RPLVMD�SU]HFLZNR�5HSXEOLFH�:áRVNLHM��SDWU]�Uyw-
QLH*�SNW������RUD]������RSUDFRZDQLD



Dariusz Piasta – Wprowadzenie

17

3RVW
SRZDQLH�Z�WU\ELH�DUW������������QLH�RGJU\ZD�Z�SUDNW\FH�*DGQHM�UROL�18�)DGQH�]�So-
VW
SRZD�� Z� VSUDZDFK� GRW\F]�F\FK� ]DPyZLH�� SXEOLF]Q\FK� QLH� ]RVWDáR� ZV]F]
WH� Z� WU\ELH
DUW�������������]D��Z�LQQ\FK�VSUDZDFK�E\á\�WR�SRMHG\QF]H�SU]\SDGNL�

�����3267	32:$1,(��2��:<'$1,(��25=(&=(1,$��:67	31(*2

'UXJLP�VSRVREHP��Z�MDNL�PR*H�SU]HMDZLDü�VL
�DNW\ZQR�ü�7U\EXQDáX�Z�]DNUHVLH�LQWHr-
SUHWDFML�SUDZD�ZVSyOQRWRZHJR�MHVW�SRVW
SRZDQLH��RNUH�ORQH�Z�DUW�������������GRW\F]�FH�Zy-
GDQLD�RU]HF]HQLD�ZVW
SQHJR�
7U\EXQDá�RU]HND�Z�IRUPLH�RU]HF]HQLD�ZVW
SQHJR�
1) w przedmiocie interpretacji Traktatu,
2) Z�SU]HGPLRFLH�ZD*QR�FL�L�Z\NáDGQL�DNWyZ�LQVW\WXFML�ZVSyOQRWRZ\FK�RUD]�(XURSHMVNLHJR

Banku Centralnego,
3) Z�SU]HGPLRFLH� LQWHUSUHWDFML� VWDWXWyZ� RUJDQyZ� XWZRU]RQ\FK� SU]H]�5DG
�� R� LOH� VWDWXW\� WH

SU]HZLGXM��WDN��PR*OLZR�ü�
.ZHVWLH�]ZL�]DQH�]�LQWHUSUHWDFM��SUDZD�ZVSyOQRWRZHJR�PRJ��SRMDZLü�VL
�SRGF]DV�So-

VW
SRZDQLD� WRF]�FHJR�VL
�SU]HG�V�GDPL�NUDMRZ\PL�Z�SRV]F]HJyOQ\FK�SD�VWZDFK�F]áRQNRw-
VNLFK��:�V]F]HJyOQR�FL�PR*H�WR�GRW\F]\ü�SRV]F]HJyOQ\FK�SU]HSLVyZ�7UDNWDWX��MDN�FKRFLD*E\
w sprawie Komisja Wspólnot Europejskich przeciwko Irlandii (Dundalk)19��NLHG\�7U\EXQDá
X]QDá��*H�GRV]áR�GR�QDUXV]HQLD�DUW����������7UDNWDWX�SRSU]H]�SRVWDZLHQLH�ZDUXQNX��E\�PDWe-
ULDá\� X*\WH� GR�Z\NRQDQLD� ]DPyZLHQLD� SRVLDGDá\� FHUW\ILNDW� ]JRGQR�FL� ]H� VWDQGDUGDPL� NUDMX
]DPDZLDM�FHJR�� 3UREOHP\� LQWHUSUHWDF\MQH�PRJ�� VL
� UyZQLH*� SRMDZLü�� MH*HOL� SD�VWZR� F]áRn-
NRZVNLH�QLH�GRNRQDáR� LPSOHPHQWDFML�G\UHNW\Z\�Z�RJyOH� OXE� WH*� XF]\QLáR� WR�� DOH�Z�VSRVyE�
NWyU\�EXG]L�SHZQH�Z�WSOLZR�FL��=�WDNLPL�ZáD�QLH�LQWHUSUHWDFMDPL�SUDZD�ZVSyOQRWRZHJR�Pa-
P\�GR�F]\QLHQLD�Z�WU\ELH�SURFHGXU\�RNUH�ORQHM�Z�DUW�������������&HOHP�Z\GDQLD�RU]HF]HQLD
ZVW
SQHJR�MHVW�JáyZQLH�]DSHZQLHQLH�MHGQROLWHJR�VWRVRZDQLD�SUDZD�ZVSyOQRWRZHJR�SU]H]�V�-
G\�NUDMRZH��-H*HOL�S\WDQLH�GRW\F]�FH�LQWHUSUHWDFML�SUDZD�ZVSyOQRWRZHJR�SRMDZL�VL
�Z�SRVW
-
SRZDQLX�SU]HG�V�GHP�OXE�WU\EXQDáHP�NUDMRZ\P��V�G�OXE�WU\EXQDá�PR*H�]ZUyFLü�VL
�GR�7Uy-
EXQDáX� ]� ZQLRVNLHP� R� Z\GDQLH� RU]HF]HQLD� ZVW
SQHJR�� 1DOH*\� SRGNUH�OLü�� *H� XSUDZQLHQLD
WDNLHJR�QLH�SRVLDGDM��VWURQ\�SRVW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�V�GHP�NUDMRZ\P���WDN�P��LQ�
RU]HNá�7U\EXQDá�Z� VSUDZLH�)UDWHOOL�*UDVVL� IX�'DYLGH� SU]HFLZNR�:áRVNLHM�$GPLQLVWUDFML� )i-
nansowej)20��:� V\WXDFML�� NLHG\� RVRED� SU\ZDWQD� MHVW� ]GDQLD�� *H� QDVW�SLáR� QDUXV]HQLH� SUDZD
ZVSyOQRWRZHJR� SR]RVWDMH� MHM� GRFKRG]HQLH� QDSUDZLHQLD� WHJR� QDUXV]HQLD� Z� SRVW
SRZDQLX
SU]HG� V�GHP� NUDMRZ\P�� :L�*H� VL
� ]� NZHVWLD� EH]SR�UHGQLHJR� VNXWNX� SRVWDQRZLH�� SUDZD
ZVSyOQRWRZHJR��=JRGQLH�]�XVWDORQ\P�RU]HF]QLFWZHP�7U\EXQDáX��RVRE\�SU\ZDWQH�PRJ��So-
ZRá\ZDü� VL
� QD� SU]HSLV\� 7UDNWDWX�� Z� V\WXDFML�� NLHG\� GDQH� SRVWDQRZLHQLH� PD� EH]SR�UHGQL
VNXWHN��$E\�SU]HSLV�PyJá�E\ü�VWRVRZDQ\�EH]SR�UHGQLR�PXV]��E\ü�VSHáQLRQH�GZLH�SU]HVáDQNL�
SU]HSLV�WHQ�PXVL�E\ü�EH]ZDUXQNRZ\�RUD]�GRVWDWHF]QLH�SUHF\]\MQ\��DE\�PR*QD�E\áR�Z\PXVLü
MHJR�VWRVRZDQLH�Z�SRVW
SRZDQLX�SU]HG�V�GDPL�NUDMRZ\PL�21

                                                          
18  Sue Arrowsmith „A guide to the procurement cases of the Court of Justice”, wyd. Earlsgate Press, 1992 r.  str. 9
19��3DWU]�2U]HF]HQLH�7U\EXQDáX�]�GQLD����ZU]H�QLD������U��Z�VSUDZLH��������(&5�]�������VWU�������
20��3DWU]�RU]HF]HQLH�7U\EXQDáX�]�GQLD����F]HUZFD������U��Z�VSUDZLH�������(&5�]�������VWU�������
21  Patrz m. in. orzeczenie w sprawie 103/88 („Costanzo”) (ECR 1989 str. 1839), publikowane w niniejszym zbiorze – pkt 2.5

oraz 3.5



Dariusz Piasta – Wprowadzenie

18

1D� NRQLHF� NRQLHF]QH� MHVW� MHV]F]H� Z\MD�QLHQLH� SRM
FLD� V�GX� OXE� WU\EXQDáX� ]� DUW�� ���

������7UDNWDWX��.ZHVWLD�X]QDQLD�SRV]F]HJyOQ\FK�RUJDQyZ�]D�V�G�OXE�WU\EXQDá�Z�UR]XPLHQLX

DUW�� ���� ������ SRZLQQD� E\ü� LQWHUSUHWRZDQD�Z��ZLHWOH� SUDZD�ZVSyOQRWRZHJR� QLH� ]D�� SUDZD

NUDMRZHJR��=JRGQLH�]�XWUZDORQ\P�RU]HF]QLFWZHP�7U\EXQDáX���WDN�P��LQ��Z�VSUDZLH�'RUVFK�22

QDOH*\�EUDü�SRG�XZDJ
� V]HUHJ�HOHPHQWyZ��Z� W\P� WR� F]\�RUJDQ� ]RVWDá�XWZRU]RQ\� ]JRGQLH� ]

SUDZHP��F]\�MHVW� WR�RUJDQ�VWDá\��F]\�MHJR�ZáD�FLZR�ü�MHVW�REOLJDWRU\MQD��F]\�XPR*OLZLD�Zy-
SRZLHG]HQLH�VL
�VWURQRP�Z�VSUDZLH�RUD]�F]\�MHVW�RQ�QLH]DOH*Q\�RG�SRGPLRWyZ�SRGHMPXM�F\FK

GHF\]MH�Z�VSUDZLH�XG]LHOHQLD�]DPyZLHQLD�SXEOLF]QHJR��1DOH*\�WDN*H�SRGNUH�OLü��*H�V�GHP�OXE

WU\EXQDáHP�Z� UR]XPLHQLX� DUW�� ���� ������ MHVW� RUJDQ�� RG� NWyUHJR� RU]HF]HQLD� QLH� SU]\VáXJXMH

�URGHN�RGZRáDZF]\�]JRGQLH�]�SUDZHP�NUDMRZ\P�

�������3U]HELHJ��SRVW
SRZDQLD��Z��WU\ELH��DUW�������������

3RVW
SRZDQLH� UR]SRF]\QD� VL
� RG� SU]HGáR*HQLD� SU]H]� V�G� NUDMRZ\� S\WD�� GRW\F]�F\FK

Z\NáDGQL� SU]HSLVyZ� ZVSyOQRWRZ\FK�� 3\WDQLD� SU]HWáXPDF]RQH� QD� ZV]\VWNLH� M
]\NL� ZVSyO�

QRWRZH�V��XGRVW
SQLDQH�QLH�W\ONR�VWURQRP�SRGVWDZRZHJR�SRVW
SRZDQLD��DOH�WDN*H�SD�VWZRP

F]áRQNRZVNLP��.RPLVML�� L� MH�OL� MHVW� WR� NRQLHF]QH� WDN*H�5DG]LH��2JáRV]HQLH� R� SRVW
SRZDQLX

]DZLHUDM�FH�S\WDQLD�RUD]�QD]Z\�VWURQ�SXEOLNXMH�VL
�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(u-
URSHMVNLFK��1DVW
SQLH�VWURQ\��SD�VWZD�F]áRQNRZVNLH�RUD]�LQQH�LQVW\WXFMH�ZVSyOQRWRZH�PRJ�

Z�FL�JX� GZyFK�PLHVL
F\� SU]HGáR*\ü� VZRMH� SLVHPQH� REVHUZDFMH�7U\EXQDáRZL��'DOV]D� F]
�ü

SRVW
SoZDQLD�MHVW�LGHQW\F]QD�MDN�Z�SU]\SDGNX�SRVW
SRZDQLD�]�DUW������������
7U\EXQDá�PD�RERZL�]HN�Z\GDü�RU]HF]HQLH�Z�VSUDZLH�LQWHUSUHWDFML��FK\ED�*H�LQWHUSUHWDFML�Ga-
QHJR�SU]HSLVX�MX*�ZF]H�QLHM�GRNRQDQR�OXE�]QDF]HQLH�WHJR�SU]HSLVX�MHVW�RF]\ZLVWH�L�QLH�SR]o-
VWDZLD�*DGQHM�VZRERG\�Z�LQWHUSUHWDFML��1DZHW�MH*HOL�Z�GDQHM�VSUDZLH�]DSDGáR�MX*�RU]HF]HQLH

7U\EXQDáX� LQQ\� V�G�NUDMRZ\�PR*H�Z\VW�SLü� ]�ZQLRVNLHP�GRW\F]�F\P� LQWHUSUHWDFML� WHJR� Va-
PHJR�SU]HSLVX��OLF]�F�QD�LQQ��LQWHUSUHWDFM
�]H�VWURQ\�7U\EXQDáX��2U]HF]HQLH�Z\GDQH�Z�WU\ELH

DUW������������QRVL�QD]Z
�ÄZVW
SQHJR´�SRQLHZD*�SRVW
SRZDQLH�Z�VSUDZLH�MHJR�Z\GDQLD��MHVW

GOD�VWURQ�MHG\QLH�HWDSHP�SRVW
SRZDQLD�JáyZQHJR�WRF]�FHJR�VL
�SU]HG�V�GHP�NUDMRZ\P�

:�SU]\SDGNX�SRVW
SRZDQLD�]�DUW������������M
]\NLHP�WHJR�SRVW
SRZDQLD�MHVW�M
]\N�SD�-
VWZD��]�NWyUHJR�V�G�SU]HGáR*\á�S\WDQLD�7U\EXQDáRZL�

�������2ERZL�]\ZDQLH��RU]HF]HQLD��ZVW
SQHJR

3R]RVWDMH�MHV]F]H�GR�RPyZLHQLD�NZHVWLD�RERZL�]\ZDQLD�]QDF]HQLD�Z\GDQHJR�RU]HF]e-
QLD�ZVW
SQHJR��2U]HF]HQLH�WR�VNLHURZDQH�MHVW�GR�V�GX�NUDMRZHJR��NWyU\�]ZUyFLá�VL
�]�GDQ\P

S\WDQLHP�L�MHVW�GOD�QLHJR�ZL�*�FH��3RQLHZD*�FHOHP�SURFHGXU\�]ZL�]DQHM�]�Z\GDZDQLHP�RU]e-
F]H��ZVW
SQ\FK�MHVW�]DSHZQLHQLH�MHGQROLWHJR�UR]XPLHQLD�L�VWRVRZDQLD�SUDZD�ZVSyOQRWRZHJR

SU]H]�V�G\�NUDMRZH��RU]HF]HQLH�WR�SRZLQQR�E\ü�UHVSHNWRZDQH�UyZQLH*�SU]H]�LQQH�V�G\�NUDMo-
ZH��2U]HF]HQLH�WR�QLH�UR]VWU]\JD�MHGQDN�R�SUDZDFK�L�RERZL�]NDFK�VWURQ�GDQHJR�SRVW
SRZDQLD

WRF]�FHJR�VL
�SU]HG�W\P�V�GHP��GOD�QLFK�LVWRWQ\�MHVW�MHG\QLH�Z\URN�Z\GDQ\�SU]H]�V�G�NUDMRZ\

Z�RSDUFLX�R�RGSRZLHG(�XG]LHORQ��SU]H]�7U\EXQDá�23

                                                          
22  3DWU]�RU]HF]HQLH�7U\EXQDáX�]�GQLD����ZU]H�QLD������U��Z�VSUDZLH�&��������(&5������VWU��,��������RU]HF]HQLH�WR�]RVWDáR

RSXEOLNRZDQH�Z�Ä=DPyZLHQLD�SXEOLF]QH�Z�8QLL�(XURSHMVNLHM�±�SURFHGXU\�RGZRáDZF]H�Z��ZLHWOH�G\UHNW\Z´�8=3������
23  „Prawo Wspólnot Europejskich”, str. 19
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KWESTIA  IMPLEMENTACJI  DYREKTYW

=JRGQLH�]�DUW������������7UDNWDWX��G\UHNW\Z\�V��ZL�*�FH�GOD�SD�VWZ�F]áRQNRZVNLFK�Z�]a-
NUHVLH�FHOX��MDNL�PDM��RVL�JQ�ü��SR]RVWDZLDM�F�SD�VWZX�Z\EyU�PHWRG\�L��URGNyZ�UHDOL]DFML�W\FK
FHOyZ�� ,OHNURü� G\UHNW\Z\� GRW\F]�FH� ]DPyZLH�� SXEOLF]Q\FK� ]DZLHUDM�� RNUH�ORQH� ]DVDG\� SD�-
VWZD�F]áRQNRZVNLH�V��]RERZL�]DQH�GR�SRGM
FLD�G]LDáD��FHOHP�ZGUR*HQLD�W\FK�]DVDG�GR�NUDMo-
ZHJR�SRU]�GNX�SUDZQHJR��:\EyU�IRUP\�L�PHWRG�ZGUR*HQLD�]DOH*\�RG�SD�VWZ�F]áRQNRZVNLFK�
=JRGQLH� ]� RU]HF]QLFWZHP� 7U\EXQDáX� LPSOHPHQWDFMD� G\UHNW\Z\� QLHNRQLHF]QLH� Z\PDJD� EHz-
Z]JO
GQHJR��GRVáRZQHJR�SU]HQLHVLHQLD�MHM�SU]HSLVyZ�Z�FDáR�FL�GR�SU]HSLVyZ�NUDMRZ\FK��2Jyl-
Q\�NRQWHNVW� SUDZQ\��Z� ]DOH*QR�FL� RG� WUH�FL� G\UHNW\Z\�PR*H� E\ü�Z\VWDUF]DM�F\�� SRG�ZDUXn-
NLHP��*H�U]HF]\ZL�FLH�JZDUDQWXMH�RQ�SHáQH�]DVWRVRZDQLH�G\UHNW\Z\�Z�VSRVyE�SU]HMU]\VW\�L�SUe-
cyzyjny.24�1DOH*\�UyZQLH*�RGUy*QLü�GZLH�V\WXDFMH�]ZL�]DQH�]�ZGUD*DQLHP�G\UHNW\Z��3LHUZV]��
NLHG\�SD�VWZR�F]áRQNRZVNLH�ZGUR*\áR�GDQ��G\UHNW\Z
�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR�RUD]
GUXJ���NLHG\�QLH�GRNRQDQR�Z�RJyOH�LPSOHPHQWDFML�GDQHM�G\UHNW\Z\�Z�Z\]QDF]RQ\P�SU]H]�QL�
WHUPLQLH�� :� SLHUZV]\P� ]� RPDZLDQ\FK� SU]\SDGNyZ� VSUDZD� GRW\F]�FD� LQWHUSUHWDFML� SUDZD
ZVSyOQRWRZHJR�PR*H�E\ü�RSDUWD�QD�SU]HSLVDFK�NUDMRZ\FK�ZGUD*DM�F\FK�GDQ��]DVDG
�GR�NUDMo-
ZHJR�SRU]�GNX�SUDZQHJR��QLH�]D��EH]SR�UHGQLR�QD�G\UHNW\ZLH�25 Inaczej w przypadku, kiedy
SD�VWZR�F]áRQNRZVNLH�Z�RJyOH�QLH�ZGUR*\áR�SU]HSLVyZ�G\UHNW\Z\��:yZF]DV�HZHQWXDOQH�So-
VW
SRZDQLH�GRW\F]�FH�LQWHUSUHWDFML�SUDZD�ZVSyOQRWRZHJR�RSDUWH�E
G]LH��]�XZDJL�QD�EUDN�SU]e-
SLVyZ� NUDMRZ\FK�� EH]SR�UHGQLR� QD� SU]HSLVDFK� G\UHNW\Z\�� SRG�ZDUXQNLHP�� *H� SU]HSLV\� WH� V�
EH]ZDUXQNRZH�L�GRVWDWHF]QLH�SUHF\]\MQH��:�SU]\SDGNX�G\UHNW\Z�GRW\F]�F\FK�]DPyZLH��Su-
EOLF]Q\FK��EH]SR�UHGQLH� VWRVRZDQLH� LFK�SU]HSLVyZ�GRW\F]\��SU]HGH�ZV]\VWNLP��]DJDGQLH�� Su-
EOLNDFML�RJáRV]H��R�]DPyZLHQLX�RUD]�SURFHGXU�XG]LHODQLD�]DPyZLH���7U\EXQDá�SDURNURWQLH�]Dj-
PRZDá� VL
� NZHVWL�� EH]SR�UHGQLHJR�VNXWNX�QLHNWyU\FK�SU]HSLVyZ�G\UHNW\Z\�±�PL
G]\� LQQ\PL
w sprawie 31/8726�RU]HNá��*H�RVRE\�SU\ZDWQH�PRJ��SRZRá\ZDü�VL
�Z�SRVW
SRZDQLX�SU]HG�V�-
GDPL�NUDMRZ\PL�QD�WUH�ü�DUW���������L����'\UHNW\Z\��������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD
]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH27�� ,QQH�SU]HSLV\�� NWyUH� ]GDQLHP�7U\EXQDáX��Zy-
ZLHUDM��EH]SR�UHGQL�VNXWHN��WR�SU]HSLV\�GRW\F]�ce:
− ]DNUHVX� SU]HGPLRWRZHJR� L� SRGPLRWRZHJR� G\UHNW\Z� RUD]� SURFHGXU� XG]LHODQLD� ]DPyZLH�

�']LDá�,�L�,,�'\UHNW\Z\��������
− Z\ERUX�SURFHGXU\��]DVDG�NRQNXUHQFML��SU]HSLVyZ�GRW\F]�F\FK�VSHF\ILNDFML� WHFKQLF]Q\FK�

]DVDG�RJáDV]DQLD�]DPyZLH�� L�XG]LDáX�Z�SRVW
SRZDQLX��D� WDN*H�]DVDG�NZDOLILNDFML�RIHUHn-
WyZ�L�Z\ERUX�RIHUW\��Z�]DNUHVLH�Z�MDNLP�V��RQH�EH]ZDUXQNRZH�L�GRVWDWHF]QLH�MDVQH�L�SUe-
F\]\MQH��']LDá\�,,±9,�'\UHNW\Z\���������RUD]

− SU]HSLV�GRW\F]�F\�SRVW
SRZDQLD�]�RIHUWDPL�R�UD*�FR�QLVNLHM�FHQLH�±�DUW�����XVW����'\UHNWy-
wy 71/305 (obecnie art. 30 ust. 4 Dyrektywy 93/37)28.

.ZHVWLH�ZGUD*DQLD�G\UHNW\Z�]RVWDQ��EDUG]LHM�V]F]HJyáRZR�RPyZLRQH�SU]\�RND]ML�No-
mentoZDQLD�SRV]F]HJyOQ\FK�RU]HF]H��7U\EXQDáX�

                                                          
24  Patrz m. in. orzeczenie w sprawie C-433/93 – publikowane w niniejszym zbiorze – pkt 2.20 oraz 3.20
25  Sue Arrowsmith „A guide...” str. 10
26  Patrz pkt 2.4 oraz 3.4 opracowania
27  Obecnie dyrektywa 93/37/EEC
28��0�/HPNH�Z�Ä=DPyZLHQLD�SXEOLF]QH�Z�8QLL�(XURSHMVNLHM��'\UHNW\Z\�GRW\F]�FH�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL��GRVWa-

wy i roboty budowlane”, UZP, 1999, str. 15
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STRUKTURA  ORZECZENIA

3LHUZV]\� SURMHNW� RU]HF]HQLD�� Z� SUDNW\FH�� MHVW� VSRU]�G]DQ\� SU]H]� V
G]LHJR�VSUD�
ZR]GDZF
�Z�GDQHM�VSUDZLH��SR�F]\P�QDVW
SXMH�G\VNXVMD�Z\]QDF]RQ\FK�GR�GDQHM�VSUDZ\�V
-
G]LyZ�L�ZUHV]FLH�XVWDODQ\�MHVW�RVWDWHF]Q\�NV]WDáW�RU]HF]HQLD��2U]HF]HQLD�]DSDGDM��ZL
NV]R�FL�
JáRVyZ��1LH�PR*QD�]JáDV]Dü�]GD��RGU
EQ\FK��QDZHW�MH*HOL�QLH�ZV]\VF\�V
G]LRZLH�]JDG]DM��VL

]H�]GDQLHP�ZL
NV]R�FL�

2U]HF]HQLH�7U\EXQDáX�MHVW��FHOHP�áDWZLHMV]HM�RULHQWDFML�F]\WHOQLND��SRG]LHORQH�QD�SDUa-
JUDI\��:�VWUXNWXU]H�RU]HF]HQLD�PR*QD�REHFQLH�Z\Uy*QLü�GZLH�EDUG]R�Z\UD(QH�F]
�FL��3LHUw-
sza obejmuje podstawy orzeczenia, (grounds���Z�WHM�F]
�FL�7U\EXQDá�SU]HGVWDZLD�]ZL
(OH�VWDQ
IDNW\F]Q\�� SRGVWDZRZH� DUJXPHQW\� VWURQ� RUD]� HZHQWXDOQLH� RSLQLH� LQWHUZHQLHQWyZ�� F]\� WH*
S\WDQLD�V�GX�NUDMRZHJR�D�QDVW
SQLH�SRZRG\��GOD�NWyU\FK�WDN�D�QLH�LQDF]HM�RU]HNá��'UXJD�F]
�ü
QDWRPLDVW�REHMPXMH�VHQWHQFM
�RU]HF]HQLD��SRSU]HG]RQ��GHF\]M��Z�VSUDZLH�NRV]WyZ��3LHUZV]D
F]
�ü�QLH�]DZLHUD�V]F]HJyáRZHJR�RSLVX�VWDQRZLVN�SRV]F]HJyOQ\FK�VWURQ�SRVW
SRZDQLD��%Dr-
G]LHM�V]F]HJyáRZ\�RSLV�VWDQX�IDNW\F]QHJR�RUD]�SUDZQHJR�PR*QD�]QDOH(ü�Z�RSLQLL� U]HF]QLND
JHQHUDOQHJR��NWyUD�PD�RJURPQ\�ZSá\Z�QD�WUH�ü�RU]HF]HQLD�
2U]HF]HQLD�7U\EXQDáX�ZUD]�]�RSLQLDPL� U]HF]QLNyZ�JHQHUDOQ\FK�SXEOLNRZDQH�V��Z�]ELRUDFK
RU]HF]H��Z�ND*G\P�]�XU]
GRZ\FK�M
]\NyZ�:VSyOQRW��$QJLHOVND�ZHUVMD�M
]\NRZD�WHJR�]ELo-
UX�QRVL�QD]Z
�(XURSHDQ�&RXUW�5HSRUWV�

=Dá�F]QLN
6FKHPDW��SRVW
SRZDQLD��SU]HG��7U\EXQDáHP29

Procedura pisemna

3RVW
SRZDQLD�Z�WU\ELH�DUW������RUD]�RGZoáDQLD :QLRVNL�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR

Pisemny wniosek :QLRVHN�OXE�RU]HF]HQLH�V�GX�NUDMRZHJR�Z�NWyU\P�V�G�]ZUDFD
VL
�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR

'RU
F]HQLH�ZQLRVNX�SR]ZDQHPX 7áXPDF]HQLH�ZQLRVNX�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�QD
ZV]\VWNLH�M
]\NL�ZVSyOQRWRZH�RUD]�GRU
F]HQLH�ZQLRVNX�VWUo-
QRP�SRVW
SRZDQLD��SD�VWZRP�F]áRQNRZVNLP�L�LQVW\WXFMRP
wspólnotowym

3XEOLNDFMD�ZQLRVNX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW
Europejskich

3XEOLNDFMD�ZQLRVNX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XUo-
pejskich

Obrona pozwanego 3LVHPQH�REVHUZDFMH�VWURQ��SD�VWZ�F]áRQNRZVNLFK�L�LQVW\WXFML
wspólnotowych

Replika wnioskodawcy

2GSRZLHG(�QD�UHSOLN


Procedura
ustna
Posiedzenie
Opinia rzecznika generalnego

1DUDGD�V
G]LyZ

Orzeczenie

                                                          
29��6FKHPDW�SRFKRG]L�]�LQWHUQHWRZ\FK�VWURQ�7U\EXQDáX��ZZZ�FXULD�HX�LQW
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2. 25=(&=(1,$��75<%81$à8��'27<&=�&(
=$0Ï:,(���38%/,&=1<&+��±��20Ï:,(1,(

2.1  SPRAWA  76/81  S. A  TRANSPOROUTE
PRZECIWKO  MINISTROWI  ROBÓT  PUBLICZNYCH
(„TRANSPOROUTE”)

Poruszane kwestie:

− Z\PyJ�SRVLDGDQLD�]JRG\�QD�]DáR*HQLH�SU]HGVL
ELRUVWZD�
− VSRVRE\�SRWZLHUG]HQLD�V\WXDFML�HNRQRPLF]QR�ILQDQVRZHM�RUD]�]GROQR�FL�WHFKQLF]Q\FK�
− SRVW
SRZDQLH�]�RIHUWDPL�]DZLHUDM�F\PL�UD*�FR�QLVNLH�FHQ\

6SUDZD�WD�GRW\F]\áD�S\WD��ZQLHVLRQ\FK�Z�WU\ELH�DUW������������7UDNWDWX�SU]H]�&RPLWp

GX�&RQWHQWLHX[�GX�&RQVHLO�G¶(WDW�:LHONLHJR�.VL
VWZD�/XNVHPEXUJ��]ZDQ\�GDOHM�.RPLWHWHP�

Z�NZHVWLL�LQWHUSUHWDFML�NLONX�SU]HSLVyZ�G\UHNW\Z�GRW\F]�F\FK�]DPyZLH��SXEOLF]Q\FK��2U]e-
F]HQLH� Z� WHM� VSUDZLH� ]DSDGáR� QD� WOH� QDVW
SXM�FHJR� VWDQX� IDNW\F]QHJR�� $GPLQLVWUDWLRQ� GHV

SRQWV� HW� GHV� FKDVVHV� /XNVHPEXUJD� �=DU]�G� 'UyJ� L� 0RVWyZ�� RSXEOLNRZDáD� ]DSURV]HQLH� GR

SU]HWDUJX��Z�RGSRZLHG]L�QD�NWyUH�6�$�7UDQVSRURXWH�±�VSyáND�KDQGORZD�±�SU]HGVWDZLáD�QDMQL*-
V]�� RIHUW
�� 2IHUWD� WD� ]RVWDáD� MHGQDN� RGU]XFRQD� SU]H]�0LQLVWUD� 5REyW� 3XEOLF]Q\FK� ]� GZyFK

SRZRGyZ��3R�SLHUZV]H�VSyáND�QLH�PLDáD�U]�GRZHJR�SR]ZROHQLD�QD�SURZDG]HQLH�G]LDáDOQR�FL

gospodarczej w Luksemburgu, wymaganego jako potwierdzenie dobrej sytuacji ekonomicz-
QHM�L�ILQDQVRZHM�RIHUHQWD��3R�GUXJLH�RIHUWD�WD�]RVWDáD�X]QDQD�]D�]DZLHUDM�F��UD*�FR�QLVN��FHQ
�

:�UH]XOWDFLH�]DPDZLDM�F\�GRNRQDá�Z\ERUX�LQQHM�RIHUW\��X]QDQHM�]D�HNRQRPLF]QLH�QDMNRU]\Vt-
QLHMV]���2G�WHM�GHF\]ML�7UDQVSRURXWH�RGZRáDáD�VL
�*�GDM�F�MHM�XQLHZD*QLHQLD��:�WUDNFLH�WRF]�-
FHJR�VL
�SU]HG�.RPLWHWHP�SRVW
SRZDQLD��]ZUyFLá�VL
�RQ�GR�7U\EXQDáX�]�ZQLRVNLHP�Z�VSUDZLH

interpretacji kilku przepisów dyrektyw o zamówieniach publicznych.
3LHUZV]H�S\WDQLH�GRW\F]\áR�WHJR�F]\�]DPDZLDM�F\�PR*H�*�GDü�RG�Z\NRQDZF\�]�VLHG]i-

E��Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP�RSUyF]�SUDZLGáRZHJR�ZSLVX�Z�UHMHVWU]H�KDQGORZ\P�OXE

]DZRGRZ\P�NUDMX� ]DUHMHVWURZDQLD�� WDN*H� SRVLDGDQLD� SR]ZROHQLD� QD� ]DáR*HQLH� SU]HGVL
ELRr-
VWZD� Z� SD�VWZLH� ]DPDZLDM�FHJR�� .RPLWHW� ]PLHU]Dá� GR� XVWDOHQLD�� F]\� WDNL� Z\PyJ� QLH� MHVW

VSU]HF]Q\�]�SRVWDQRZLHQLDPL�'\UHNW\Z\�5DG\��������]����OLSFD������U��GRW\F]�FHM�]QLHVLe-
QLD�RJUDQLF]H��ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR� ]DPyZLH�� SXEOLF]Q\FK�QD� Uo-
ERW\�EXGRZODQH�RUD]�XG]LHODQLD�]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH�Z\NRQDZFRP

G]LDáDM�F\P�]D�SR�UHGQLFWZHP�DJHQFML� OXE�RGG]LDáyZ�D� WDN*H�'\UHNW\Z\�5DG\��������]� WH�

JR� VDPHJR� GQLD� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EX�

dowlane30.
3R�GUXJLH��.RPLWHW�S\WDá��F]\�SU]HSLV\�DUW�����XVW����'\UHNW\Z\�������31�Z\PDJDM��RG

]DPDZLDM�FHJR�*�GDQLD�RG�RIHUHQWD��NWyUHJR�RIHUWD��]GDQLHP�]DPDZLDM�FHJR��MHVW�UD*�FR�QLVND

Z�VWRVXQNX�GR�ZDUWR�FL��ZLDGF]HQLD��DE\�GRVWDUF]\á�Z\MD�QLH��GRW\F]�F\FK�FHQ\��SU]HG�SRd-
M
FLHP�SU]H]�]DPDZLDM�FHJR�GHF\]ML�R�Z\ERU]H�RIHUW\�L�XG]LHOHQLX�]DPyZLHQLD�

                                                          
30� 7D� GUXJD� G\UHNW\ZD� WD� ]RVWDáD� ]DVW�SLRQD�'\UHNW\Z�� 5DG\� ������((&� ]� ��� F]HUZFD� ������ U�� R� NRRUG\QDFML� SURFHGXU

XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH
31  Odpowiednikiem tego przepisu jest obecnie art. 30 ust. 4 dyrektywy 93/37
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:�SRVW
SRZDQLX�JáyZQ\P�WRF]�F\P�VL
�QD�VNXWHN�ZQLHVLRQHJR�RGZRáDQLD��7UDQVSRUo-
XWH�WZLHUG]LáD��*H�Z\PyJ�]DUHMHVWURZDQLD�Z�/XNVHPEXUJX�MHVW�VSU]HF]Q\�]�SRVWDQRZLHQLDPL
Z\*HM�Z\PLHQLRQ\FK�G\UHNW\Z��SRQLHZD*�]JRGQLH�]�QLPL�]DUHMHVWURZDQLH�Z�MHGQ\P�]�SD�VWZ
F]áRQNRZVNLFK�MHVW�Z\VWDUF]DM�FH��:�W\P�PLHMVFX�Z\GDMH�VL
�NRQLHF]QH�EOL*V]H�SU]HGVWDZLe-
QLH�SRZRá\ZDQ\FK�SU]HSLVyZ��$UW����'\UHNW\Z\��������QDNáDGDá�QD�SD�VWZD�F]áRQNRZVNLH
RERZL�]HN� ]QLHVLHQLD� ZV]HONLFK� SU]HSLVyZ� SUDZQ\FK� F]\� WH*� UHJXODFML� DGPLQLVWUDF\MQ\FK�
RJUDQLF]DM�F\FK�GRVW
S�GR�]DPyZLH��SXEOLF]Q\FK�GOD�Z\NRQDZFyZ�]DUHMHVWURZDQ\FK�Z�Ln-
Q\FK�SD�VWZDFK�F]áRQNRZVNLFK��=�NROHL�'\UHNW\ZD��������NRRUG\QRZDáD�SURFHGXU\�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��-HM�DUW����±��32�XV\WXRZDQH�E\á\�Z�']LDOH
,9�Z�UR]G]LDOH�]DW\WXáRZDQ\P�Ä.U\WHULD�NZDOLILNDFML´��3U]HSLV\�WH�GRW\F]\á\�GZyFK�NZHVWLL�
ZDUXQNyZ�� MDNLH�PXVLHOL� VSHáQLü� Z\NRQDZF\� XELHJDM�F\� VL
� R� XG]LHOHQLH� ]DPyZLHQLD� RUD]
VSRVREyZ�Z\ND]DQLD�SU]H]�QLFK��*H�VSHáQLDM��WH�ZDUXQNL��,�WDN��SU]HSLV�DUW����33�SU]HZLG\ZDá
V]HUHJ� NU\WHULyZ�� Z� RSDUFLX� R� NWyUH� ]DPDZLDM�F\� PyJá� Z\NOXF]\ü� Z\NRQDZF
� ]� XG]LDáX
Z�SRVW
SRZDQLX��'RW\F]\áR� WR�Z�V]F]HJyOQR�FL�Z\NRQDZF\�]QDMGXM�FHJR�VL
�Z�VWDQLH�XSa-
GáR�FL��QLHZ\ZL�]XM�FHJR�VL
� ]� ]RERZL�]D�� SRGDWNRZ\FK�F]\� WH*� VND]DQHJR�SUDZRPRFQ\P
Z\URNLHP�V�GRZ\P�]D�Z\NURF]HQLH�GRW\F]�FH�MHJR�G]LDáDOQR�FL�]DZRGRZHM��:�GDOV]HM�F]
-
�FL�SU]HSLV�WHQ�ZVND]\ZDá��Z�MDNL�VSRVyE�Z\NRQDZFD�PR*H�Z\ND]Dü��*H�QLH�]DFKRG]L�Z�VWo-
VXQNX�GR�QLHJR�*DGQD�]�SU]HVáDQHN�GR�Z\NOXF]HQLD��LQQ\PL�VáRZ\��*H�MHVW�RQ�ZLDU\JRGQ\�MDNR
SRWHQFMDOQ\�NRQWUDKHQW��3U]\NáDGRZR��MDNR�GRZyG��*H�Z\NRQDZFD�QLH�]RVWDá�VND]DQ\��]DPa-
ZLDM�F\�PLDá�RERZL�]HN�]DDNFHSWRZDü�Z\FL�J�]�UHMHVWUX�V�GRZHJR��D�Z�SU]\SDGNX�MHJR�EUa-
NX�� LQQ\� UyZQRZD*Q\�GRNXPHQW�Z\VWDZLRQ\�SU]H]�ZáD�FLZ\�RUJDQ� V�GRZ\� OXE�DGPLQLVWUa-
cyjny.

Kolejny przepis (art. 2434��VWDQRZLá��*H�]DPDZLDM�F\�PR*H�*�GDü�RG�Z\NRQDZF\�GRNu-
PHQWX��ZLDGF]�FHJR�R� MHJR�ZSLVLH�GR�RGSRZLHGQLHJR�UHMHVWUX�KDQGORZHJR�F]\� WH*�]DZRGo-
wego w kraju, w którym jest on zarejestrowany. Wreszcie art. 25 i 2635�RNUH�ODá\�GRNXPHQW\

L�]D�ZLDGF]HQLD��MDNLFK�]DPDZLDM�F\�PyJá�*�GDü�RG�Z\NRQDZF\�FHOHP�Z\ND]DQLD�SU]H]�QLe-
JR�MHJR�V\WXDFML�ILQDQVRZHM�L�HNRQRPLF]QHM�RUD]�]GROQR�FL�WHFKQLF]Q\FK��2�LOH�Z�SU]\SDGNX

DUW�����SRG]LDá�QD�SU]HVáDQNL�GR�Z\NOXF]HQLD�RUD]�VSRVRE\�Z\ND]DQLD��*H�Z�GDQHM�V\WXDFML�RQH

QLH�]DFKRG]��� MHVW�Z\UD(Q\��R� W\OH�Z�SU]\SDGNX�GDOV]\FK�SU]HSLVyZ�UR]Uy*QLHQLH� WR�QLH� MHVW

MX*�MHGQDN�WDN�RF]\ZLVWH��,�WDN��Z\GDMH�VL
��*H�DUW�����XPR*OLZLD�]DPDZLDM�FHPX�Z\NOXF]HQLH

Z\NRQDZF\��NWyU\�QLH�VSHáQLD�ZDUXQNyZ�QLH]E
GQ\FK�GR�MHJR�]DUHMHVWURZDQLD��MDN�L�*�GDQLH

RGSRZLHGQLFK� GRNXPHQWyZ�� MDNR� GRZRGyZ� QD� VSHáQLHQLH� QLH]E
GQ\FK� GR� ]DUHMHVWURZDQLD

kryteriów.36

'DOHM��QDOH*\�]ZUyFLü�XZDJ
�QD�IDNW��*H�]�DUW����37�Z\QLND��*H�V\WXDFMD�HNRQRPLF]QD�Ii-
QDQVRZD� Z\NRQDZF\� PR*H� E\ü� EUDQD� SRG� XZDJ
� SU]H]� ]DPDZLDM�FHJR� MDNR� SRGVWDZD� GR

Z\NOXF]HQLD�GDQHJR�Z\NRQDZF\�]�XG]LDáX�Z�SRVW
SRZDQLX��LQQ\PL�VáRZ\�PR*H�E\ü�MHGQ\P

]�NU\WHULyZ�XF]HVWQLFWZD��=�NROHL�Z�DUW�����Z\PLHQLRQH�]RVWDá\�GRNXPHQW\�L�]D�ZLDGF]HQLD

                                                          
32  Obecnie art. 24-28 dyrektywy 93/37
33  Obecnie art. 24 dyrektywy 93/37
34  Obecnie art. 25 dyrektywy 93/37
35  Obecnie art. 26-27 dyrektywy 93/37
36  S.Arrowsmith „Guide...” str. 27
37  Obecnie art. 18 dyrektywy 93/37
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GRW\F]�FH�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM��3U]HSLV�WHQ�Z�XVW����VWDQRZLá��*H�Z�SU]\SDGNX�

NLHG\�]DPDZLDM�F\�*�GD�LQQ\FK�DQL*HOL�ZSURVW�Z\PLHQLRQH�Z�G\UHNW\ZLH�GRNXPHQWyZ�L�]a-
�ZLDGF]H���RERZL�]DQ\�MHVW�SRLQIRUPRZDü�R�W\P�Z�RJáRV]HQLX�R�]DPyZLHQLX�

8G]LHODM�F�RGSRZLHG]L�QD�SLHUZV]H�S\WDQLH�.RPLWHWX�7U\EXQDá�ZVND]Dá�SU]HGH�ZV]\Vt-
NLP�QD� FHO�Z\GDQLD� W\FK�G\UHNW\Z�� MDNLP�E\áR� ]DSHZQLHQLH�ZROQR�FL� �ZLDGF]HQLD� XVáXJ�Z
]DNUHVLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��'\UHNW\ZD��������QDNáDGDáD�ZL
F�QD
SD�VWZD�F]áRQNRZVNLH�RERZL�]HN�]QLHVLHQLD�RJUDQLF]H��]ZL�]DQ\FK�]�GRVW
SHP�GR��XF]HVt-
QLFWZHP� L�Z\NRQDZVWZHP�]DPyZLH�� SXEOLF]Q\FK�� QDWRPLDVW�'\UHNW\ZD�������� NRRUG\Qo-
ZDáD� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�� *G\� FKRG]L� R� W

RVWDWQL��� Z� 5R]G]LDOH� ,� ']LDáX� ,9� Z\PLHQLDáD� RQD� SU]HVáDQNL� Z\NOXF]HQLD� Z\NRQDZF\� ]
XG]LDáX�Z�SRVW
SRZDQLX�R�]DPyZLHQLH�SXEOLF]QH�RUD]�VSRVyE�XGRZRGQLHQLD�SU]H]�Z\NRQDw-
FyZ�EUDNX�SU]HVáDQHN�GR�Z\NOXF]HQLD��3U]HSLV\� DUW�� ��±���ZVND]\ZDá\� V]F]HJyáRZR�� MDNLH
GRNXPHQW\�PRJ��E\ü�SU]HGáR*RQH�QD�SRWZLHUG]HQLH�ZSLVX�GR�UHMHVWUX�]DZRGRZHJR�OXE�Jos-
SRGDUF]HJR��V\WXDFML�ILQDQVRZHM�L�HNRQRPLF]QHM�RUD]�PR*OLZR�FL�WHFKQLF]Q\FK��-DN�]DXZD*\á
7U\EXQDá��Z�SU]\SDGNX�ZSLVX�GR�RGSRZLHGQLHJR�UHMHVWUX�RUD]�PR*OLZR�FL�WHFKQLF]Q\FK�SU]e-
SLV\�G\UHNW\Z\�SU]HZLG\ZDá\�]DPNQL
W\�NDWDORJ�GRNXPHQWyZ��GR�]áR*HQLD�NWyU\FK�PyJá�E\ü
ZH]ZDQ\�Z\NRQDZFD��,QDF]HM�PLDáD�VL
�MHGQDN�VSUDZD�]�GRNXPHQWDPL�QD�SRWZLHUG]HQLH�Vy-
WXDFML� HNRQRPLF]QHM� L� ILQDQVRZHM�� 7XWDM�Z\UD(QLH� yZF]HVQ\� DUW�� ��� GRSXV]F]Dá�Z\PDJDQLH
LQQ\FK�GRNXPHQWyZ��QL*�Z\PLHQLRQH�Z�G\UHNW\ZLH��SU]HZLGXM�F�� L*�]DPDZLDM�F\�]RERZL�-
]DQ\�MHVW�ZVND]Dü��Z�RJáRV]HQLX�OXE�]DSURV]HQLX�GR�VNáDGDQLD�RIHUW��NWyUH�GRNXPHQW\�VSR�UyG
Z\PLHQLRQ\FK�Z�W\P�SU]HSLVLH�Z\EUDá�OXE�MDNLH�LQQH�QL*�Z\PLHQLRQH�Z�W\P�SU]HSLVLH�Z\No-
QDZFD�RERZL�]DQ\�MHVW�SU]HGVWDZLü��5]�G�/XNVHPEXUJD� WZLHUG]Lá��*H�RERZL�]HN�SRVLDGDQLD
SR]ZROHQLD�QD�]DáR*HQLH�SU]HGVL
ELRUVWZD�MHVW�NRQLHF]Q\�QLH�GR�RFHQ\�V\WXDFML�HNRQRPLF]QHM
L�ILQDQVRZHM�Z\NRQDZF\��DOH�GR�RFHQ\�VROLGQR�FL�L�NZDOLILNDFML�SHUVRQHOX�NLHURZQLF]HJR�Zy-
NRQDZF\�� =GDQLHP� MHGQDN� 7U\EXQDáX� Z\PyJ� WDNL� QLH�PR*H� E\ü� VWRVRZDQ\�� SRQLHZD*� MHVW
QLH]JRGQ\� ]� SU]HSLVDPL� G\UHNW\Z\�SU]HZLGXM�F\PL� ]DPNQL
W\� NDWDORJ� GRNXPHQWyZ�QD� So-
WZLHUG]HQLH�WHFKQLF]Q\FK�NZDOLILNDFML�Z\NRQDZF\��5]�G�/XNVHPEXUJD�XWU]\P\ZDá�GDOHM��*H
SU]\]QDQLH� SU]HGVL
ELRUF\� ]� LQQHJR� SD�VWZD� F]áRQNRZVNLHJR� SR]ZROHQLD� QD� SURZDG]HQLH
G]LDáDOQR�FL�JRVSRGDUF]HM� MHVW� UyZQR]QDF]QH�]�ZSLVHP�Z\NRQDZF\�QD� OLVW
� ]DWZLHUG]RQ\FK
wykonawców, w rozumieniu ówczesnego art. 28 Dyrektywy 71/30538��8VWRVXQNRZXM�F�VL
�GR
WHJR�DUJXPHQWX�7U\EXQDá�ZVND]Dá��*H�SR]ZROHQLH�WR�PR*H�E\ü�ZSUDZG]LH�X]QDQH�]D�UyZQo-
]QDF]QH�]�ZSLVHP�QD�OLVW
�]DWZLHUG]RQ\FK�Z\NRQDZFyZ��Z�*DGQ\P�UD]LH�QLH�PR*QD�ZSLVX
WDNLHJR�Z\PDJDü�RG�Z\NRQDZF\��NWyU\�PD�VZRM��VLHG]LE
�Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP�

:�W\P�PLHMVFX�QDOH*\�ZVND]Dü�QD�URO
��MDND�RGJU\ZD�SU]HSLV�R�XU]
GRZ\FK�OLVWDFK�Go-
SXV]F]RQ\FK�Z\NRQDZFyZ��:\NRQDZFD�ZSLVDQ\�QD�WDN��OLVW
��Z�SU]\SDGNX�ND*GHJR�]DPó-
ZLHQLD�PyJá�SU]HGáR*\ü�]DPDZLDM�FHPX�]D�ZLDGF]HQLH�R�ZSLVLH�Z\GDQH�SU]H]�ZáD�FLZ\�Rr-
JDQ�� 3RWZLHUG]RQ\� ZSLV� VWZDU]Dá� GOD� ]DPDZLDM�F\FK� ]� LQQ\FK� SD�VWZ� F]áRQNRZVNLFK� Go-
PQLHPDQLH��*H�GDQ\�Z\NRQDZFD�MHVW�RGSRZLHGQL�GOD�Z\NRQDQLD�UREyW�RGSRZLDGDM�F\FK�MHJR
NODV\ILNDFML��7U\EXQDá�VáXV]QLH�]DXZD*\á��*H�SU]HSLV�DUW�����XVW����XSRZD*QLDá�Z\NRQDZFyZ
GR�SU]HGVWDZLHQLD�]DPDZLDM�F\P�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK�WDNLHJR�ZSLVX��MDNR�DOWHr-
QDW\ZQHJR� GRZRGX� VSHáQLDQLD� NU\WHULyZ� NZDOLILNDFML� RNUH�ORQ\FK�Z� DUW�� ��±���'\UHNW\Z\

                                                          
38  Odpowiednikiem tego przepisu jest obecny art. 29 dyrektywy 93/37
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��������7DND�LQWHUSUHWDFMD�]QDMGXMH��]GDQLHP�7U\EXQDáX��VZRMH�SRWZLHUG]HQLH�Z�DUW���������
7UDNWDWX� GRW\F]�F\P� ZROQR�FL� �ZLDGF]HQLD� XVáXJ�� 3U]\SRPQLMP\�� *H� SU]HSLV� WHQ� GRW\F]\
]QLHVLHQLD�RJUDQLF]H��Z�VZRERGQ\P��ZLDGF]HQLX�XVáXJ�QD�WHU\WRULXP�GDQHJR�SD�VWZD�F]áRn-
NRZVNLHJR�SU]H]�SU]HGVL
ELRUF
� SRFKRG]�FHJR� ]� LQQHJR�SD�VWZD� F]áRQNRZVNLHJR��=GDQLHP
7U\EXQDáX�X]DOH*QLHQLH��ZLDGF]HQLD�XVáXJ�Z�MHGQ\P�SD�VWZLH�RG�SRVLDGDQLD�SU]H]�Z\NRQDw-
F
� ]DUHMHVWURZDQHJR� Z� LQQ\P� SD�VWZLH� SR]ZROHQLD� QD� SURZDG]HQLH� G]LDáDOQR�FL� Z� W\P
SLHUZV]\P�SD�VWZLH�E\áRE\�QLH�GR�SRJRG]HQLD�]�W\P�ZáD�QLH�SU]HSLVHP�DUW����������

8VWRVXQNRZXM�F�VL
�GR�SLHUZV]HJR�S\WDQLD�7U\EXQDá�RU]HNá�ZL
F��L*

'\UHNW\Z
� ������� QDOH*\� LQWHUSUHWRZDü�� MDNR� XQLHPR*OLZLDM�F�� SRVWDZLHQLH� RIHUHQWRZL
]�LQQHJR�SD�VWZD�F]áRQNRZVNLHJR�Z\PRJX�SU]HGáR*HQLD�GRNXPHQWX�QD�SRWZLHUG]HQLH�Me-
JR�NZDOLILNDFML�L�VROLGQR�FL�LQQHJR�QL*�Z\PLHQLRQH�Z�G\UHNW\ZLH�

,QQ\PL� VáRZ\�� NDWDORJ� GRNXPHQWyZ� Z\PLHQLRQ\FK� Z� DUW�� ��� GRW\F]�F\P� ]GROQR�FL
WHFKQLF]Q\FK�Z\NRQDZF\�]RVWDá�X]QDQ\�]D�]DPNQL
W\�L�*DGQH�LQQH�GRNXPHQW\�SR]D�ZSURVW�Z
QLP�Z\PLHQLRQ\PL�QLH�PRJ��E\ü�*�GDQH�SU]H]�]DPDZLDM�FHJR�

2U]HF]HQLH�]DSDGáH�Z�WHM�VSUDZLH�Z\PDJD�MHGQDN�NLONX�VáyZ�NRPHQWDU]D��=�RGSRZLH�
G]L� XG]LHORQHM� SU]H]�7U\EXQDá� ]GDMH� VL
�Z\QLNDü��*H�SRGVWDZ�� GR�Z\NOXF]HQLD�Z\NRQDZF\
]�XG]LDáX�Z�SRVW
SRZDQLX�R�]DPyZLHQLH�SXEOLF]QH�PRJ��E\ü� W\ONR�NU\WHULD�RNUH�ORQH�V��Z
DUW����±����3U]\SRPQLMP\��*H�V�� WR�NU\WHULD�GRW\F]�FH�ZLDU\JRGQR�FL�RIHUHQWD��MHJR�V\WXDFML
HNRQRPLF]QHM� L� ILQDQVRZHM� D� WDN*H� ZLHG]\� L� ]GROQR�FL� WHFKQLF]QHM�� 3R� VSUDZG]HQLX� RGSo-
ZLHGQLR�FL� GDQHJR�Z\NRQDZF\�Z� RSDUFLX� R� Z\*HM� Z\PLHQLRQH� NU\WHULD� ]DPyZLHQLH�PR*H
E\ü�XG]LHORQH�W\ONR�QD�SRGVWDZLH�NU\WHULyZ�Z\PLHQLRQ\FK�Z�DUW�����WM��NU\WHULXP�QDMQL*V]HM
FHQ\� OXE�Z�V\WXDFML��NLHG\�]DPyZLHQLH� MHVW�XG]LHODQH�Z\NRQDZF\��NWyU\�SU]HGVWDZLá�QDMNo-
U]\VWQLHMV]�� HNRQRPLF]QLH� RIHUW
�� V]HUHJX� NU\WHULyZ� ]ZL�]DQ\FK� ]� GDQ\P� ]DPyZLHQLHP�
RSUyF]�FHQ\�PR*H�WR�E\ü�F]DV�Z\NRQDQLD��NRV]W\�ELH*�FH��IXQNFMRQDOQR�ü�D�WDN*H�LQQH��7Uy-
EXQDá�]JRG]Lá�VL
�Z�W\P�SU]\SDGNX�]�RSLQL��SU]HGVWDZLRQ��SU]H]�U]HF]QLND�JHQHUDOQHJR�5e-
LVFKOD�� 3RGNUH�OLü� MHGQDN� QDOH*\�� *H� ]XSHáQLH� RGPLHQQH� VWDQRZLVNR� QL*� Z� RPDZLDQHM� WXWDM
VSUDZLH�]DM�á�7U\EXQDá�Z�VSUDZLH��������SDWU]�SNW������RUD]������

'UXJLH�S\WDQLH�GRW\F]\áR�NZHVWLL��F]\�Z�SU]\SDGNX��NLHG\�RIHUWD��]GDQLHP�]DPDZLDM�-
FHJR��MHVW�UD*�FR�QLVND�Z�VWRVXQNX�GR��ZLDGF]HQLD��PD�RQ�RERZL�]HN�]ZUyFLü�VL
�GR�RIHUHQWD
R�Z\MD�QLHQLD�� ]DQLP�SRGHMPLH� GHF\]MH� R�Z\ERU]H� RIHUW\� L� XG]LHOHQLX� ]DPyZLHQLD��$UW�� ��
ust. 5 Dyrektywy 71/30539�RNUH�ODá�SURFHGXU
�SRVW
SRZDQLD�]�RIHUWDPL�]DZLHUDM�F\PL�UD*�FH
QLVNLH�FHQ\��=JRGQLH�]�W\P�SU]HSLVHP�]DPDZLDM�F\��MH*HOL�XZD*D��*H�RIHUWD�MHVW�UD*�FR�QLVND
RERZL�]DQ\�MHVW�SU]HG�RGU]XFHQLHP�WDNLHM�RIHUW\�]ZUyFLü�VL
�QD�SL�PLH�GR�RIHUHQWD�R�SRGDQLH
V]F]HJyáyZ� W\FK� HOHPHQWyZ� RIHUW\�� NWyUH� XZD*D� ]D� LVWRWQH� RUD]� SRZLQLHQ� ]ZHU\ILNRZDü� MH
ELRU�F�SRG�XZDJ
� RWU]\PDQH�Z\MD�QLHQLD��2GSRZLDGDM�F� QD� WR� S\WDQLH�7U\EXQDá� RU]HNá��*H
SRZ\*V]\�SU]HSLV�QLH�SR]ZDOD�]DPDZLDM�FHPX�QD�RGU]XFHQLH�RIHUW\�EH]�ZH]ZDQLD�RIHUHQWD
GR�SU]HGVWDZLHQLD�Z\MD�QLH���&HOHP�WHJR�SU]HSLVX�MHVW�RFKURQD�Z\NRQDZF\�SU]HG�DUELWUDOQo-
�FL��]DPDZLDM�FHJR��D�FHO� WHQ�QLH�PyJáE\�E\ü�RVL�JQL
W\��JG\E\� WR�VDP�]DPDZLDM�F\�GHFy-
GRZDá��F]\�ZáD�FLZH�MHVW�]ZUyFHQLH�VL
�GR�Z\NRQDZF\�R�SU]HGVWDZLHQLH�Z\MD�QLH��

                                                          
39  Obecnie art. 30 ust. 4 dyrektywy 93/37
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�����635$:$����������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

− QLHX]DVDGQLRQH�]DVWRVRZDQLH�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLNDFML�RJáRV]HQLD�
− ÄQLH]E
GQH´�NURNL��MDNLH�QDOH*\�SRGM�ü�FHOHP�QDSUDZLHQLD�QDUXV]HQLD

6SUDZD�GRW\F]\áD� SRZyG]WZD�ZQLHVLRQHJR� SU]H]�.RPLVM
� SU]HFLZNR�5HSXEOLFH�:áo-
VNLHM�Z�WU\ELH�DUW������������7UDNWDWX��.RPLVMD�ZQRVLáD�R�VWZLHUG]HQLH��*H�:áRFK\�QLH�Z\SHá-
QLá\�VZRLFK�]RERZL�]D��]�W\WXáX�'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��1DUXV]HQLH�WHM�G\UHNW\Z\�QDVW�SLáR�]GDQLHP

.RPLVML�QD�VNXWHN�XG]LHOHQLD�]DPyZLHQLD�SU]H]�JPLQ
�0HGLRODQ��MHGQRVWN
�VDPRU]�GX�WHUy-
WRULDOQHJR��QD�EXGRZ
�]DNáDGX�RF]\V]F]DQLD�]DQLHF]\V]F]H��PLHMVNLFK�EH]�XSU]HGQLHJR�RSub-
OLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��8]a-
VDGQLDM�F�XG]LHOHQLH�]DPyZLHQLD�EH]�SXEOLNDFML�RJáRV]HQLD�:áRFK\�SRZRá\ZDá\�VL
�QD�SU]e-
pisy art. 9 pkt (b) i (d) ówczesnej Dyrektywy 71/305.40$UW\NXá�WHQ�SU]HZLG\ZDá�V]HUHJ�Z\M�t-
NRZ\FK�V\WXDFML��NLHG\�PR*OLZH�E\áR�RGVW�SLHQLH�RG�VWRVRZDQLD�RJyOQ\FK�]DVDG�GRW\F]�F\FK

SXEOLNDFML� RJáRV]HQLD�R� ]DPyZLHQLX��3U]\WRF]RQH�SU]HSLV\�GRW\F]\á\�GZyFK� V\WXDFML�� NLHG\

WDNLH�RGVW�SLHQLH�E\áR�PR*OLZH��ÄMH*HOL�]�SU]\F]\Q�WHFKQLF]Q\FK�OXE�DUW\VW\F]Q\FK�DOER�SU]y-
F]\Q� ]ZL�]DQ\FK� ]� RFKURQ�� SUDZ� Z\á�F]Q\FK�� URERW\� EXGRZODQH� PRJ�� E\ü� Z\NRQ\ZDQH

W\ONR�SU]H]�RNUH�ORQHJR�Z\NRQDZF
´��WDN�SNW��E���OXE�ÄMH*HOL�Z�V\WXDFML�QLH]E
GQHM�NRQLHFz-
QR�FL��]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKDUDNWHU�VSUDZ\�]ZL�]DQ\�]�Z\GDU]HQLDPL��NWyU\FK

]DPDZLDM�F\�QLH�PRJOL�SU]HZLG]LHü��WHUPLQ\�RNUH�ORQH�Z�LQQHM�SURFHGXU]H�QLH�PRJ��E\ü�Go-
WU]\PDQH´��SNW��G����=GDQLHP�7U\EXQDáX�SU]HSLV\�WH��MDNR�VWDQRZL�FH�Z\M�WHN��SRZLQQ\�E\ü

�FL�OH� LQWHUSUHWRZDQH�� &L
*DU� XGRZRGQLHQLD� LVWQLHQLD� RNROLF]QR�FL� X]DVDGQLDM�F\FK� RGVW��

SLHQLH� RG� W\FK� RJyOQ\FK� ]DVDG� VSRF]\ZD� QD� SRGPLRFLH� SRZRáXM�F\P� VL
� QD� LVWQLHQLH� W\FK

Z\M�WNRZ\FK�RNROLF]QR�FL��=GDQLHP�7U\EXQDáX�IDNW\�QLH�X]DVDGQLDá\�VNRU]\VWDQLD�]�SU]HSi-
VyZ�DUW����SNW��E��OXE��G��D�]DWHP�Z�V\WXDFML��NLHG\�JPLQD�0HGLRODQ�XG]LHOLáD�]DPyZLHQLD�EH]

XSU]HGQLHJR� RSXEOLNRZDQLD� RJáRV]HQLD� Z� ']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK

:áRFK\�SRZLQQ\�E\ü�X]QDQH�]D�QLH�Z\NRQXM�FH�VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]�'\UHk-
tywy 93/37.

=�RU]HF]HQLHP�W\P�]ZL�]DQH�MHVW�MHV]F]H�MHGQR�EDUG]R�LVWRWQH�]DJDGQLHQLH�±�FR�QDOH*\

UR]XPLHü�SRG�SRM
FLHP�ÄQLH]E
GQ\FK�G]LDáD�´��MDNLH�]RERZL�]DQH�MHVW�SRGM�ü�SD�VWZR�F]áRn-
kowskie celem naprawienia naruszenia prawa wspólnotowego. Komisja w umotywowanej
RSLQLL�WZLHUG]LáD��*H�Z�W\P�SU]\SDGNX�SU]H]�ÄQLH]E
GQH�G]LDáDQLD´�QDOH*\�UR]XPLHü�SLVHPQH

]RERZL�]DQLH� JPLQ\� 0HGLRODQ�� *H� Z� SU]\V]áR�FL� E
G�� SU]HVWU]HJDQH� SU]HSLV\� '\UHNW\Z\

��������2�ZLDGF]HQLH� ]áR*RQH�SU]H]�EXUPLVWU]D�0HGLRODQX�QLH� ]XSHáQLH�RGSRZLDGDáR� WUH�FL

WHJR�*�GDQLD��EU]PLDáR�RQR�ERZLHP��L*�EXUPLVWU]�MHVW�ZSUDZG]LH�SU]HNRQDQ\��*H�GR�*DGQHJR

QDUXV]HQLD� SU]HSLVyZ� G\UHNW\Z\� QLH� GRV]áR�� WR� MHGQDN� ]RERZL�]XMH� VL
�� *H� Z� SU]\V]áR�FL

ZV]\VWNLH�G]LDáDQLD�JPLQ\�E
G��]JRGQH�]�]DVDGDPL�SLHUZRWQHJR�L�ZWyUQHJR�XVWDZRGDZVWZD

wspólnotowego41.

                                                          
40  Obecnie art. 7 ust. 3 pkt b i c dyrektywy 93/37
41  Patrz par. 5
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�����32à�&=21(��635$:<�����������������,�������
S.A.  CONSTRUCTION  ET  ENTREPRISES  INDUSTRIELLES  (CEI)  I  INNI
PRZECIW  ASSOCIATION  INTERCOMMUNALE  POUR  LES  AUTOROTES
DES  ARDENNES  I  INNI  („CEI I BELLINI”)

Poruszane kwestie:
− GRSXV]F]DOQR�ü� VWRVRZDQLD� OLPLWX� ZDUWR�FL� UREyW� EXGRZODQ\FK�� MDNLH� PRJ�� E\ü� UyZQR�

cze�QLH�Z\NRQ\ZDQH�
− GRNXPHQW\� L� ]D�ZLDGF]HQLD�� MDNLFK�PR*QD�*�GDü� FHOHP�Z\ND]DQLD� V\WXDFML� HNRQRPLF]QR�

-finansowej,
− VNXWNL�]DUHMHVWURZDQLD�QD�OL�FLH�X]QDQ\FK�Z\NRQDZFyZ

6SUDZ\�WH�GRW\F]\á\�S\WD��ZQLHVLRQ\FK�Z�WU\ELH�DUW������������SU]H]�%HOJLMVN��&RQVHLO
G¶(WDW�]ZDQ��GDOHM�5DG���3\WDQLD�WH�]RVWDá\�]DGDQH�Z�]ZL�]NX�]�SRVW
SRZDQLHP�NUDMRZ\P�R
XQLHZD*QLHQLH�SHZQ\FK�GHF\]ML�GRW\F]�F\FK�XG]LHOHQLD�]DPyZLHQLD�SXEOLF]QHJR��:�SLHUw-
V]HM�]� W\FK�VSUDZ��&(,��RIHUWD�SRZRGD�]RVWDáD�RGU]XFRQD�SRPLPR�� L*�E\áD�QL*V]D�RG�RIHUW\�
NWyU��RVWDWHF]QLH�Z\EUDQR��'HF\]M
�R�RGU]XFHQLX�RIHUW\�]DPDZLDM�F\�X]DVDGQLDá�W\P��*H�FDá-
NRZLWD�ZDUWR�ü� UREyW�� MDNLH�E\á\�Z\NRQ\ZDQH�SU]H]�&(,��Z� WUDNFLH� XG]LHODQLD� ]DPyZLHQLD
SU]HNUDF]DáD� OLPLW� RNUH�ORQ\� SU]H]� SU]HSLV\� EHOJLMVNLH��2G� GHF\]ML� WHM�&(,� RGZRáDáD� VL
� GR
5DG\��X]QDM�F��L*�MHVW�RQD�QLH]JRGQD�]�SU]HSLVDPL�'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML
SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��QD�WHM�SRGVWDZLH��*H�SU]HSi-
V\�WHM�G\UHNW\Z\�SU]HZLGXM��V]HUHJ�NU\WHULyZ�GHF\GXM�F\FK�R�X]QDQLX�GDQHJR�Z\NRQDZF\�]D
RGSRZLHGQLHJR��:�UyG� Z\PLHQLRQ\FK� WDP� NU\WHULyZ� EUDN� MHVW� NU\WHULXP� RJyOQHM� ZDUWR�FL
UREyW�Z\NRQ\ZDQ\FK�Z�GDQ\P�F]DVLH�SU]H]�RNUH�ORQHJR�Z\NRQDZF
��=�NROHL�Z�SU]\SDGNX
VSUDZ������� L�������RIHUWD�%HOOLQL� ]RVWDáD�RGU]XFRQD��SRQLHZD*�%HOOLQL�QLH� VSHáQLDá� V]HUHJX
NU\WHULyZ�SU]HZLG]LDQ\FK�SU]H]�SUDZRGDZVWZR�EHOJLMVNLH��Z�V]F]HJyOQR�FL�GRW\F]�F\FK�Pi-
QLPDOQHJR�]DWUXGQLHQLD�RUD]�SRVLDGDQHJR�NDSLWDáX��2G�SRZ\*V]HM�GHF\]ML�%HOOLQL�RGZRáDá�VL

X]QDM�F�M��]D�QDUXV]DQLH�'\UHNW\Z\���������$UJXPHQWDFMD�%HOOLQL�RSDUWD�E\áD�QD�SRVLDGDQLX
FHUW\ILNDWX�VWZLHUG]DM�FHJR��*H� MHVW�RQ�]DUHMHVWURZDQ\�ZH�:áRV]HFK�QD� OL�FLH�X]QDQ\FK�Zy-
NRQDZFyZ��L�WR�Z�NDWHJRULL�XPR*OLZLDM�FHM�Z\NRQ\ZDQLH�]DPyZLH��R�SRUyZQ\ZDOQHM�ZDUWo-
�FL�]�W\PL��NWyU\FK�GRW\F]\áD�SU]HGPLRWRZD�VSUDZD�

:�WUDNFLH�WRF]�FHJR�VL
�SU]HG�5DG��SRVW
SRZDQLD�NUDMRZHJR�VNLHURZDáD�RQD�GR�7U\Eu-
QDáX� WU]\� S\WDQLD�� 3LHUZV]H�S\WDQLH� GRW\F]\áR� WHJR�� F]\�GRNXPHQW\� L� R�ZLDGF]HQLD� XPR*Oi-
ZLDM�FH�VWZLHUG]HQLH�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM�Z\NRQDZF\�]RVWDá\�Z\PLHQLRQH�Z
VSRVyE�Z\F]HUSXM�F\�Z� DUW�� ���'\UHNW\Z\� ������� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]a-
PyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��-H�OL�RGSRZLHG(�QD�WR�S\WDQLH�E\áDE\�SU]HF]�FD�WR
F]\�VWZLHUG]HQLH�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM�Z\NRQDZF\�PR*H�E\ü�RSDUWH�QD�NU\We-
ULXP�ZDUWR�FL�UREyW��MDNLH�PRJ��E\ü�Z\NRQ\ZDQH�UyZQRF]H�QLH��7U]HFLH�S\WDQLH�GRW\F]\áR�]
NROHL�WHJR��F]\�'\UHNW\ZD��������D�Z�V]F]HJyOQR�FL�MHM�DUW�����L����SNW��G��XPR*OLZLD�EHOJLj-
VNLP�]DPDZLDM�F\P�RGU]XFHQLH�RIHUW\�]áR*RQHM�SU]H]�Z\NRQDZF
�ZáRVNLHJR��QD� WHM�SRGVWa-
ZLH��*H�QLH�Z\ND]Dá�RQ�SRVLDGDQLD�PLQLPDOQHM�NZRW\��URGNyZ�ZáDVQ\FK��Z\PDJDQ\FK�SU]H]
prawodawstwo belgijskie a ponadto nie zatrudnia minimalnej liczby pracowników oraz per-
VRQHOX� NLHURZQLF]HJR�� UyZQLH*� Z\PDJDQHJR� SU]H]� SU]HSLV\�� QDZHW� MH*HOL� Z\NRQDZFD� MHVW
X]QDQ\�ZH�:áRV]HFK�Z�NODVLH� UyZQRZD*QHM�GR� WHM� MDND�Z\PDJDQD� MHVW�Z�%HOJLL�GOD�]DPó-
ZLH��R�RNUH�OoQHM�ZDUWR�FL�
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'RNXPHQW\��L��]D�ZLDGF]HQLD���MDNLFK��PR*QD��*�GDü��RG��Z\NRQDZF\

3LHUZV]H� L� GUXJLH� S\WDQLH� GRW\F]\áR� GRNXPHQWyZ� L� ]D�ZLDGF]H��� MDNLFK� PR*H� *�GDü

]DPDZLDM�F\�RG�Z\NRQDZF\�FHOHP�Z\ND]DQLD�MHJR�V\WXDFML�HNRQRPLF]QHM� L�ILQDQVRZHM��-DN

wynika z art. 20 Dyrektywy 71/30542� V\WXDFMD� HNRQRPLF]QD� L� ILQDQVRZD�Z\NRQDZF\�PR*H

E\ü�SU]HVáDQN��QLHGRSXV]F]HQLD�JR�GR�XG]LDáX�Z�SRVW
SRZDQLX��=�NROHL�SU]HSLV�DUW����43 tej
G\UHNW\Z\�RNUH�ODá�GRNXPHQW\��MDNLFK�]DPDZLDM�F\�PyJá�*�GDü�RG�Z\NRQDZF\�FHOHP�Z\Na-
]DQLD�MHJR�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM��=JRGQLH�]�W\P�SU]HSLVHP�GRZRGHP�PR*H�E\ü

MHGHQ�OXE�ZL
FHM�]�Z\PLHQLRQ\FK�GDOHM�GRNXPHQWyZ��Z�V]F]HJyOQR�FL�R�ZLDGF]HQLD�EDQNyZ�

ELODQV\�ILUP\��R�ZLDGF]HQLD�R�RJyOQ\P�REURFLH�ILUP\���3U]HSLV� WHQ�VWDQRZLá�UyZQLH*��*H�]a-
PDZLDM�F\�]RERZL�]DQL�V��RNUH�OLü�Z�RJáRV]HQLX�OXE�]DSURV]HQLX�GR�VNáDGDQLD�RIHUW��NWyUH�]

W\FK� GRNXPHQWyZ�Z\EUDOL�� D� WDN*H� MDNLH� GRNXPHQW\�� SR]D� Z\*HM� Z\PLHQLRQ\PL�� SRZLQQ\

]RVWDü� SU]HGVWDZLRQH��:\QLND� ]� WHJR� MHGQR]QDF]QLH�� ]GDQLHP�7U\EXQDáX�� *H� NDWDORJ� GRNu-
PHQWyZ��MDNLH�SRZLQQ\�E\ü�SU]HGVWDZLRQH��FHOHP�Z\ND]DQLD�V\WXDFML�HNRQRPLF]QHM�L�ILQDn-
VRZHM�Z\NRQDZF\��QLH� MHVW�]DPNQL
W\� L�PR*QD�*�GDü� LQQ\FK�GRNXPHQWyZ�SR]D�ZSURVW�Zy-
PLHQLRQ\PL�Z�G\UHNW\ZLH��6WDQRZLVNR�WDNLH�]RVWDáR�SRSU]HGQLR�Z\UD*RQH�SU]H]�7U\EXQDá�Z

VSUDZLH�������7UDQVSRURXWH��SDWU]�SXQNW�����Z\*HM�RUD]�SNW�������3RGREQLH�MDN�Z�WHM�RVWDWQLHM

VSUDZLH�7U\EXQDá�X]QDá��*H�Z\F]HUSXM�F\�FKDUDNWHU�NDWDORJX�GRNXPHQWyZ�L�]D�ZLDGF]H��Go-
W\F]\�Z\á�F]QLH�]GROQR�FL�WHFKQLF]Q\FK�Z\NRQDZF\�

3RQLHZD*�RGSRZLHG(�QD�S\WDQLH�R�Z\ND]�GRNXPHQWyZ�L�]D�ZLDGF]H��GRW\F]�F\FK�Vy-
WXDFML�ILQDQVRZR�±�HNRQRPLF]QHM�EU]PLDáD��L*�QLH�MHVW�WR�NDWDORJ�]DPNQL
W\��7U\EXQDá�PXVLDá

XVWRVXQNRZDü� VL
� GDOHM� GR� NZHVWLL� PR*OLZR�FL� QLHGRSXV]F]HQLD� Z\NRQDZF\� GR� XG]LDáX� Z

SRVW
SRZDQLX�QD�SRGVWDZLH�NU\WHULXP�RJyOQHM�ZDUWR�FL�UREyW�EXGRZODQ\FK�� MDNLH�V�� UyZQo-
F]H�QLH�Z\NRQ\ZDQH� SU]H]� GDQHJR� SU]HGVL
ELRUF
��Z�PRPHQFLH� XELHJDQLD� VL
� R� XG]LHOHQLH

]DPyZLHQLD� RUD]�ZH]ZDQLD� RIHUHQWD� GR� SRGDQLD� LQIRUPDFML� R� RJyOQHM� ZDUWR�FL� Z\NRQ\Za-
Q\FK�SU]H]�QLHJR�UREyW��:�WHM�NZHVWLL��FR�E\áR�ORJLF]Q��NRQVHNZHQFM��DUJXPHQWDFML�]ZL�]DQHM

]�SLHUZV]\P�S\WDQLHP��7U\EXQDá�X]QDá��*H�FDáNRZLWD�ZDUWR�ü� UREyW�Z\NRQ\ZDQ\FK� UyZQo-
F]H�QLH�PR*H�E\ü�SU]\GDWQD�GR�RNUH�OHQLD�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM�Z\NRQDZF\�Z

NRQWHN�FLH�MHJR�RJyOQ\FK�]RERZL�]D���3RQLHZD*�GRNXPHQW\�L�]D�ZLDGF]HQLD�VáX*�FH�GR�RFe-
Q\�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM�Z\NRQDZF\�QLH�]RVWDá\�Z�G\UHNW\ZLH�Z\PLHQLRQH�Z

VSRVyE�Z\F]HUSXM�F\��QLH�PD�]DWHP�SRZRGX��]GDQLHP�7U\EXQDáX��D*HE\�QLH�PR*QD�E\áR�*�-
GDü� LQIRUPDFML� R�RJyOQHM�ZDUWR�FL� UREyW��Z\NRQ\ZDQ\FK�Z�GDQ\P�PRPHQFLH��8VWDOHQLH� Oi-
mitu w tym zakresie nie jest sprzeczne z przepisami dyrektywy o robotach budowlanych. Dy-
UHNW\ZD�WD�QLH�VWDQRZL�ERZLHP�MDNLHJR��]DPNQL
WHJR�L�Z\F]HUSXM�FHJR�]ELRUX�]DVDG�GRW\F]�-
F\FK�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK��D�MHM�FHOHP�MHVW�ZáD�QLH�NRRUG\QDFMD�NUDMRZ\FK�SUo-
FHGXU�XG]LHODQLD�]DPyZLH���.RRUG\QDFMD�]D��D�QLH�XMHGQROLFHQLH�R]QDF]D��*H�SD�VWZD�F]áRn-
NRZVNLH�PRJ�� SU]\MPRZDü� L� XWU]\P\ZDü� LQQH�QL*�Z�G\UHNW\ZDFK�SU]HSLV\� GRW\F]�FH� W\FK

]DPyZLH��� ]DUyZQR�PDWHULDOQH� MDN� L�SURFHVRZH��SRG�ZDUXQNLHP��*H�QLH� V�� RQH�VSU]HF]QH�]

zasadami prawa wspólnotowego. Ustalenie limitu robót nie jest jednak sprzeczne z takimi

                                                          
42  Obecnie art. 18 dyrektywy 93/37
43  Obecnie art. 26 dyrektywy 93/37
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]DVDGDPL�L�QLF�QLH�ZVND]XMH�]DGDQLHP�7U\EXQDáX��D*HE\�RJUDQLF]Dá�RQ�GRVW
S�Z\NRQDZFyZ

]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK�GR�]DPyZLH��SXEOLF]Q\FK�Z�GDQ\P�NUDMX�

=�M
]\NRZHM�Z\NáDGQL�DUW�����Z\QLND�U]HF]\ZL�FLH��*H�]DPDZLDM�F\�PR*H�*�GDü��SR]D

ZSURVW�Z\PLHQLRQ\PL�Z�W\P�SU]HSLVLH�� WDN*H�LQQ\FK�GRNXPHQWyZ��R� LOH�RF]\ZL�FLH�]ZL�-
]DQH�V��]�V\WXDFM��HNRQRPLF]QR�ILQDQVRZ��Z\NRQDZF\��3U]HSLV�DUW�����SRQDGWR�QDOH*\�Ln-
WHUSUHWRZDü� MDNR� QLH� RJUDQLF]DM�F\� ]DPDZLDM�FHJR�Z�RNUH�ODQLX� SR]LRPX� HNRQRPLF]QHJR

L� ILQDQVRZHJR�Z\PDJDQHJR�RG�Z\NRQDZF\� XELHJDM�FHJR� VL
� R� GDQH� ]DPyZLHQLH�� 3U]HSLV

WHQ� GRW\F]\� MHG\QLH� VSRVREX��Z� MDNL�Z\NRQDZFD�PR*H� XGRZRGQLü� VSHáQLDQLH� SU]H]� QLHJR

NU\WHULyZ�RNUH�ORQ\FK�SU]H]�]DPDZLDM�FHJR44��:\GDMH�VL
��*H�RJyOQD�ZDUWR�ü�UREyW�Z\No-
Q\ZDQ\FK�UyZQRF]H�QLH�SU]H]�GDQHJR�SU]HGVL
ELRUF
�PR*H�E\ü�NU\WHULXP�QLHGRSXV]F]HQLD

GR�XG]LDáX�Z�SRVW
SRZDQLX��SR]ZDOD�RQD�ERZLHP�QD�XVWDOHQLH�RJyOQHM�ZDUWR�FL�]RERZL�]D�

Z\NRQDZF\�Z�VWRVXQNX�GR�MHJR�DNW\ZyZ��0R*H�UyZQLH*�]DSRELHF�V\WXDFML��Z�NWyUHM�GDQ\

Z\NRQDZFD� E\áE\� ]DDQJD*RZDQ\� UyZQRF]H�QLH� Z� ]E\W� ZLHOH� SU]HGVL
Z]L
ü�� FR� PRJáRE\

PLHü�QLHNRU]\VWQ\�ZSá\Z�QD�Z\NRQDQLH�GDQHJR�]DPyZLHQLD��:�OLWHUDWXU]H�]ZUDFD�VL
�MHd-
QDN�XZDJ
��*H� ]DVWRVRZDQLH�NU\WHULXP�RJyOQHM�ZDUWR�FL�Z\NRQ\ZDQ\FK� UREyW�PR*H�PLHü

MHV]F]H�MHGHQ�FHO�±�]DSRELH*HQLH�V\WXDFML��Z�NWyUHM�U\QHN�]DPyZLH��SXEOLF]Q\FK�QD�URERW\

EXGRZODQH� E\áE\� NRQWURORZDQ\� SU]H]� NLONX� Z\NRQDZFyZ�� X]\VNXM�F\FK� RJURPQ�� ZL
k-
V]R�ü�]DPyZLH��45�-HVW�WR�MHGQDN�]ZL�]DQH�]�NZHVWL��GRSXV]F]DOQR�FL�VWRVRZDQLD�GRGDWNo-
wych warunków, nie wymienionych wprost w dyrektywach, a wykorzystywanych do wybo-
UX� Z\NRQDZF\�� =DJDGQLHQLD� SRZ\*V]H� V�� SRUXV]RQH� SU]\� RND]ML� RPDZLDQLD� RU]HF]HQLD

w sprawie 31/87.46

6NXWNL��]DUHMHVWURZDQLD��QD��OL�FLH��X]QDQ\FK��Z\NRQDZFyZ

3U]HG� RPyZLHQLHP� RGSRZLHG]L� 7U\EXQDáX� QD� WU]HFLH� S\WDQLH�� NRQLHF]QH� Z\GDMH� VL


SU]HGVWDZLHQLH�SRNUyWFH�UROL��MDN��]JRGQLH�]�SU]HSLVDPL�G\UHNW\Z\�R�URERWDFK�EXGRZODQ\FK

RGJU\ZDM�� OLVW\�X]QDQ\FK�Z\NRQDZFyZ��$UW�� ��47�'\UHNW\Z\��������X]QDá� LVWQLHQLH�Z�So-
V]F]HJyOQ\FK�SD�VWZDFK� F]áRQNRZVNLFK� OLVW� X]QDQ\FK�Z\NRQDZFyZ�� ]DUD]HP� MHGQDN� ]REo-
ZL�]Dá�SD�VWZD�F]áRQNRZVNLH�GR�GRVWRVRZDQLD�W\FK�OLVW�GR�SU]HSLVyZ�G\UHNW\Z\�GRW\F]�F\FK

NU\WHULyZ� NZDOLILNDFML� GR� XG]LDáX� Z� SRVW
SRZDQLX� R� ]DPyZLHQLH� SXEOLF]QH�� 'DOHM� SU]HSLV

VWDQRZLá�� *H� Z\NRQDZFD� ZSLVDQ\� QD� WDN�� OLVW
�� Z� SU]\SDGNX� ND*GHJR� ]DPyZLHQLD�� PR*H

SU]HGáR*\ü�]DPDZLDM�FHPX�]D�ZLDGF]HQLH�R�ZSLVLH��Z\GDQH�SU]H]�ZáD�FLZ\�RUJDQ��Z�NWyU\P

WR� ]D�ZLDGF]HQLX� QDOH*\�Z\PLHQLü� GRNXPHQW\�� MDNLH� E\á\� SRGVWDZ�� ZSLVX� RUD]�PLHMVFH� Z

NODV\ILNDFML��MDNLH�]DMPXMH�GDQ\�Z\NRQDZFD��:SLV�QD�OLVW
�VWZDU]Dá�Z�SU]\SDGNX�]DPDZLDM�-
F\FK�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK�GRPQLHPDQLH��*H�GDQ\�Z\NRQDZFD�MHVW�RGSRZLHGQL�GR

Z\NRQDQLD� UREyW�� E
G�F\FK� SU]HGPLRWHP� GDQHJR� ]DPyZLHQLD�� ]D�� LQIRUPDFMH� VWDQRZL�FH

SRGVWDZ
�WaNLHJR�ZSLVX�QLH�SRZLQQ\�E\ü�NZHVWLRQRZDQH�
-DN�]DWHP�NV]WDáWXMH�VL
�SR]\FMD�Z\NRQDZF\��NWyU\�]RVWDá�X]QDQ\�Z� MHGQ\P�]�SD�VWZ

F]áRQNRZVNLFK��Z�LQQ\P�]D��]RVWDMH�QLHGRSXV]F]RQ\�GR�XG]LDáX�Z�SRVW
SRZDQLX��SRQLHZD*

                                                          
44  Sue Arrowsmith „A Guide...” str. 51
45  Ibidem
46  Patrz pkt 2.4
47  Obecnie art. 29 dyrektywy 93/36
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QLH� VSHáQLD�RNUH�ORQ\FK�NU\WHULyZ��Z\PDJDQ\FK�SU]H]�]DPDZLDM�FHJR"�7U\EXQDá��RGSRZLa-
GDM�F�QD�S\WDQLH�SU]HGáR*RQH�Z�]ZL�]NX�]H�VSUDZ��%HOOLQLHJR��SU]\SRPQLDá��*H�SU]HGáR*HQLH

FHUW\ILNDWX�]D�ZLDGF]DM�FHJR�ZSLV�QD� OLVW
� X]QDQ\FK�Z\NRQDZFyZ� MHVW� DOWHUQDW\ZQ\P�VSo-
VREHP�XGRZRGQLHQLD��*H�GDQ\�Z\NRQDZFD�VSHáQLD�NU\WHULD�NZDOLILNDFML��+DUPRQL]DFMD�SU]e-
SLVyZ�GRW\F]�F\FK�OLVW�X]QDQ\FK�Z\NRQDZFyZ�PD�MHGQDN�GR�ü�RJUDQLF]RQ\�]DVL
J��Z�V]F]e-
JyOQR�FL�QLH�GRW\F]\�NU\WHULyZ�WDNLHM�NODV\ILNDFML��,�WDN��]GDQLHP�7U\EXQDáX��UHMHVWUDFMD�PR*H

]DVW�SLü�GRNXPHQW\�L�]D�ZLDGF]HQLD�VáX*�FH�GR�Z\ND]DQLD�SRWHQFMDáX�HNRQRPLF]QHJR�L�ILQDn-
sowej sytuacji wykonawcy tylko w takim stopniu, w jakim rejestracja ta oparta jest na rów-
QRZD*Q\FK� LQIRUPDFMDFK��=DPDZLDM�F\�PRJ�� MHGQDN�VDPRG]LHOQLH�RNUH�OLü�SR]LRP�V\WXDFML

ILQDQVRZHM�L�HNRQRPLF]QHM�Z\NRQDZF\�RUD]�MHJR�PR*OLZR�FL�WHFKQLF]Q\FK�L�]GROQR�FL��MDNR

warunku uzyskania danego zamówienia.
.RQNOX]MD�7U\EXQDáX�ZVND]XMH�QD�WR��*H

SU]HSLV\�ZVSRPQLDQHM� G\UHNW\Z\�QLH� ]DEUDQLDM��Z\PDJDQLD� RG�Z\NRQDZF\�� ]DUHMHVWUR�
ZDQHJR�Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP�QD�OL�FLH�X]QDQ\FK�Z\NRQDZFyZ��SU]HGVWDZLe-
QLD�GRZRGyZ��*H�SRVLDGD�RQ�RNUH�ORQH�PLQLPXP�ZáDVQ\FK�IXQGXV]\��]DWUXGQLD�RNUH�ORQ�
OLF]E
� SUDFRZQLNyZ�� ]JRGQLH� ]� SU]HSLVDPL� NUDMX� ]DPDZLDM�FHJR�� QDZHW� MH*HOL� Z� NUDMX�
Z�NWyU\P�X]\VNDá�WDN��UHMHVWUDFM
�VNODV\ILNRZDQ\�]RVWDá�QD�PLHMVFX�XPR*OLZLDM�F\P�PX
XELHJDQLH�VL
�R�]DPyZLHQLD�R�SRUyZQ\ZDOQHM�ZDUWR�FL�

2.4  SPRAWA  31/87  GEBRODERS  BEENTJES  BV  PRZECIWKO  HOLANDII
(„ BEENTJES”)

Poruszane kwestie:
− GHILQLFMD�]DPDZLDM�FHJR�
− EUDN�GRVWDWHF]QHJR�GR�ZLDGF]HQLD�Z\NRQDZF\�
− mniej „akceptowalna oferta”,
− stosowanie dodatkowych warunków udzielania zamówienia – wymóg zatrudnienia osób

SR]RVWDM�F\FK�GáX*V]\�F]DV�EH]�SUDF\�

− EH]SR�UHGQLD�VNXWHF]QR�ü�QLHNWyU\FK�SU]HSLVyZ�G\UHNW\Z\
6SUDZD�WD�]ZL�]DQD�E\áD�]�S\WDQLDPL�ZQLHVLRQ\PL�SU]H]�KROHQGHUVNL�V�G�GR�7U\EXQDáX

QD�SRGVWDZLH�DUW������������7UDNWDWX��3RVW
SRZDQLH��MDNLH�WRF]\áR�VL
�SU]HG�V�GHP�NUDMRZ\P�

GRW\F]\áR�GHF\]ML�R�XG]LHOHQLX�]DPyZLHQLD�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK��SRGM
WHM�SU]H]

/RNDOQ\�.RPLWHW�GV��.RQVROLGDFML�*UXQWyZ��%HHQWMHV��SU]HGVL
ELRUFD�KROHQGHUVNL��XELHJDM�F

VL
� R� ]DPyZLHQLH� SU]HGáR*\á� RIHUW
� ]DZLHUDM�F�� QDMQL*V]�� FHQ
�� ]DPyZLHQLH� ]RVWDáR� MHGQDN

XG]LHORQH�MHGQHPX�]�MHJR�U\ZDOL��:�X]DVDGQLHQLX�VZRMHM�GHF\]ML�]DPDZLDM�F\�SRZRá\ZDá�VL


QD�RNROLF]QR�ü��L*�SR�SLHUZV]H�%HHQWMHV�QLH�PLDá�Z\VWDUF]DM�FHJR�GR�ZLDGF]HQLD�Z�WHJR�W\SX

SUDFDFK��SR�GUXJLH�MHJR�RIHUWD�Z\GDZDáD�VL
�ÄPQLHM�DNFHSWRZDOQD´�QL*�SR]RVWDáH��ZUHV]FLH�SR

WU]HFLH��*H�QLH�E\á�RQ�Z�VWDQLH�]DWUXGQLü�GáXJRWUZDá\FK�EH]URERWQ\FK��FR�GOD�SRGPLRWX�]DPa-
ZLDM�FHJR�E\áR�MHGQ\P�]�LVWRWQ\FK�ZDUXQNyZ�XG]LHOHQLD�]DPyZLHQLD��2G�WHM�GHF\]ML�%HHQWMHV

RGZRáDá�VL
��WZLHUG]�F��L*�]DPDZLDM�F\�QLH�PyJá�EUDü�SRG�XZDJ
�ZV]\VWNLFK�W\FK�HOHPHQWyZ�

5R]SDWUXM�F�RGZRáDQLH�KROHQGHUVNL�V�G�]ZUyFLá�VL
�ZáD�QLH�Z� WU\ELH�DUW������������7UDNWDWX
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GR�7U\EXQDáX�]�S\WDQLDPL�GRW\F]�F\PL�LQWHUSUHWDFML�'\UHNW\Z\��������NRRUG\QXM�FHM�SURFe-
GXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

'HILQLFMD��Ä]DPDZLDM�FHJR´

3LHUZV]H�S\WDQLH�]�MDNLP�Z\VW�SLá�V�G�NUDMRZ\�GRW\F]\áR�NZHVWLL�F]\�RUJDQ�WDNL��MDN�Oo-
NDOQ\�NRPLWHW�NRQVROLGDFML�JUXQWyZ�PR*H�E\ü�X]QDQ\�]D�RUJDQ�SD�VWZRZ\�F]\�WH*�VDPRU]�-
GRZ\�Z�UR]XPLHQLX�GHILQLFML�Ä]DPDZLDM�FHJR´�]DZDUWHM�Z�'\UHNW\ZLH�������48��2GSRZLHG(

QD�WR�S\WDQLH�E\áD�SRWU]HEQD�GR�XVWDOHQLD�F]\�]DPyZLHQLD�XG]LHODQH�SU]H]�WDNL�SRGPLRW�SRd-
OHJDM��Z�RJyOH�SU]HSLVRP�G\UHNW\Z\��=�GRNXPHQWDFML�SU]HGVWDZLRQHM�7U\EXQDáRZL�Z\QLNDáR�

*H�ORNDOQ\�NRPLWHW�NRQVROLGDFML�JUXQWyZ�QLH�PD�RGU
EQHM�RVRERZR�FL�SUDZQHM��MHJR�IXQNFMH�L

VNáDG�V��RNUH�ORQH�SU]H]�SU]HSLV\�SUDZQH��]D��F]áRQNRZLH�V��PLDQRZDQL�SU]H]�RUJDQ�Z\No-
QDZF]\�GDQHM�SURZLQFML��SD�VWZR�]DSHZQLD�SU]HVWU]HJDQLH�]RERZL�]D��Z\QLNDM�F\FK�]�G]La-
áDOQR�FL�NRPLWHWX�L�ILQDQVXMH�]DPyZLHQLD�SU]H]�QLHJR�XG]LHODQH��=JRGQLH�]�DUW����SNW��E��'y-
UHNW\Z\��������SU]H]�]DPDZLDM�FHJR�UR]XPLH�VL
�ÄRUJDQ\�SD�VWZRZH��VDPRU]�GRZH��RVRE\

SUDZQH�SRGOHJDM�FH�SUDZX�SXEOLF]QHPX� OXE�VWRZDU]\V]HQLD�]áR*RQH�]� MHGQHJR� OXE�ZL
NV]HM

OLF]E\�WDNLFK�RUJDQyZ�OXE�RVyE�SUDZQ\FK�SRGOHJDM�F\FK�SUDZX�SXEOLF]QHPX�Z\PLHQLRQ\FK

Z�]Dá�F]QLNX�,´��=�XZDJL�QD�EUDN�RGU
EQHM�RVRERZR�FL�SUDZQHM�NRPLWHW�QLH�PyJá�E\ü�RF]y-
ZL�FLH�X]QDQ\�]D�ÄRVRE
�SUDZQ��SRGOHJDM�F��SUDZX�SXEOLF]QHPX´�±�SR]RVWDZDáR�ZL
F� MHJR

HZHQWXDOQH�X]QDQLH�]D�RUJDQ�SD�VWZRZ\�F]\�WH*�VDPRU]�GRZ\��2GSRZLDGDM�F�QD�S\WDQLH�F]\

NRPLWHW�MHVW�]DPDZLDM�F\P�Z�UR]XPLHQLX�G\UHNW\Z\�7U\EXQDá�X]QDá��*H�WHUPLQ�´RUJDQ�SD�-
VWZRZ\´�QDOH*\� LQWHUSUHWRZDü�Z�NDWHJRULDFK� IXQNFMRQDOQ\FK�� D�ZL
F�ELRU�F�SRG� XZDJ
� FHO

G\UHNW\Z\�� W\P� ]D�� MHVW� ]DSHZQLHQLH� VZRERG\� ]DNáDGDQLD� SU]HGVL
ELRUVWZ� L� �ZLDGF]HQLD

XVáXJ�Z�]DNUHVLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2VL�JQL
FLH�WHJR�FHOX�E\áRE\�

]GDQLHP�7U\EXQDáX��]DJUR*RQH��Z�SU]\SDGNX�X]QDQLD��*H�SU]HSLV\�G\UHNW\Z\�QLH�PDM��]DVWo-
VRZDQLD�GR�]DPyZLH��XG]LHODQ\FK�SU]H]�SRGPLRW��NWyU\�]RVWDá�XVWDQRZLRQ\�Z�FHOX�UHDOL]DFML

SRZLHU]RQ\FK�PX�SU]H]�ZáDG]H�XVWDZRGDZF]H�]DGD���W\ONR�GODWHJR��*H�IRUPDOQLH�U]HF]�ELRU�F

QLH� MHVW�RQ�F]
�FL�� DGPLQLVWUDFML�SD�VWZRZHM��7U\EXQDá�QLH�Z\MD�QLD�ZSUDZG]LH�QD�F]\P� WR

]DJUR*HQLH�PLDáRE\�SROHJDü��Z\GDMH�VL
�MHGQDN��*H�Z�SU]\SDGNX�SU]\M
FLD�EDUG]LHM�RJUDQLF]o-
QHM�GHILQLFML�]DPDZLDM�FHJR��]QDF]QLH�áDWZLHMV]H�VWDáRE\�VL
�REFKRG]HQLH�SU]HSLVyZ�G\UHNWy-
Z\��0R*OLZH�E\áRE\�ZL
F�SU]\ELHUDQLH�WDNLFK�IRUP�RUJDQL]DF\MQR�SUDZQ\FK��NWyUH�QLH�PLe-
�FLá\E\�VL
�Z�Z�VNLHM�GHILQLFML�]DPDZLDM�FHJR��L�HIHNFLH�QLH�PLDá\E\�]DVWRVRZDQLD�SURFHGXU\

SU]H]�QL��SU]HZLG]LDQH�

']L
NL�]DVWRVRZDQLX�V]HURNLHM�GHILQLFML�Ä]DPDZLDM�FHJR´�PR*OLZH�MHVW�ZL
F�REM
FLH�]a-
VDGDPL� XG]LHODQLD� ]DPyZLH�� WDN*H� LQVW\WXFML� R� QRZ\FK� IRUPDFK� RUJDQL]DF\MQR�SUDZQ\FK�

wykonuj�F\FK�WUDG\F\MQH�IXQNFMH�L�]DGDQLD�SD�VWZD�49

7U\EXQDá��]JDG]DM�F�VL
�]�RSLQL��U]HF]QLND�JHQHUDOQHJR�'DUPRQD�X]QDá�ZL
F��*H�RUJDQ

WDNL�MDN�ORNDOQ\�NRPLWHW�NRQVROLGDFML�JUXQWyZ�SRZLQLHQ�E\ü�X]QDQ\�]D�]DPDZLDM�FHJR�Z�Uo-
zumieniu dyrektywy o robotach budowlanych.

                                                          
48  Obecnie art. 1 pkt (b) dyrektywy 93/37
49  M.Lemke „Zamówienia publiczne...”, str. 17
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Odrzucenie  oferty  z  przyczyn  nie  wymienionych  wprost  w  dyrektywie

3\WDQLH�WR�]PLHU]DáR�GR�XVWDOHQLD��F]\�'\UHNW\ZD��������XPR*OLZLD�RGU]XFHQLH�RIHUW\
]�QL*HM�Z\PLHQLRQ\FK�SRZRGyZ�
− EUDN�Z\PDJDQHJR�GR�ZLDGF]HQLD�]ZL�]DQHJR�]�RNUH�ORQ\PL�URERWDPL�
− X]QDQLH�SU]H]�]DPDZLDM�FHJR��*H�RIHUWD�QLH�MHVW�DNFHSWRZDOQD�
– QLH]GROQR�ü�Z\NRQDZF\�GR�]DWUXGQLDQLD�RVyE�SR]RVWDM�F\FK�GáX*V]\�F]DV�EH]�SUDF\�

8G]LHODM�F�RGSRZLHG]L�QD�WR�S\WDQLH�7U\EXQDá�SRGNUH�OLá��L*�QD�SRGVWDZLH�DUW�����G\UHk-
W\Z\�]DPyZLHQLD� XG]LHOD� VL
� QD� SRGVWDZLH� NU\WHULyZ�RNUH�ORQ\FK�Z� UR]G]LDOH� ��� SR� W\P� MDN

]DPDZLDM�F\��]JRGQLH�]�DUW����±����VSUDZG]Lá�RGSRZLHGQLR�ü�RIHUHQWD�QLH�SRGOHJDM�FHJR�Zy-
NOXF]HQLX�QD�SRGVWDZLH�DUW������GRW\F]�FHJR�ZLDU\JRGQR�FL�RIHUHQWD���:VSRPQLDQ\�Z\*HM�URz-
G]LDá���G\UHNW\Z\�VWDQRZLá��L*�]DPyZLHQLH�SRZLQQR�E\ü�XG]LHORQH�RIHUHQWRZL��NWyU\�SU]HGVWa-
ZLá�RIHUW
�]DZLHUDM�F��QDMQL*V]��FHQ
�DOER�RIHUW
�QDMEDUG]LHM�NRU]\VWQ��HNRQRPLF]QLH��=GDQLHP

7U\EXQDáX�NZDOLILNDFMD�RIHUHQWD�L�Z\EyU�RIHUW\�WR�GZLH�RGU
EQH�ID]\�SRVW
SRZDQLD�R�]DPyZLe-
QLH� L�Z�]ZL�]NX�]� W\P�QLH�QDOH*\�PLHV]Dü�]DVDG� L�NU\WHULyZ�PDM�F\FK�GR�QLFK�]DVWRVRZDQLH�

-DNNROZLHN�G\UHNW\ZD�QLH�]DEUDQLD��D*HE\�WH�GZLH�ID]\�PLDá\�PLHMVFH�UyZQRF]H�QLH��]GDQLHP

7U\EXQDáX�U]�G]��VL
�RQH�]XSHáQLH�LQQ\PL�SUDZDPL��,�WDN��JG\�FKRG]L�R�VSUDZG]DQLH�RGSRZLHd-
QLR�FL�SRWHQFMDOQHJR�NRQWUDKHQWD�WR�SRZLQQR�VL
�RQR�RGE\ZDü�Z�RSDUFLX�R�NU\WHULD�]DZDUWH�Z

DUW�����L����WM��GRW\F]�FH�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM�RIHUHQWD�RUD]�MHJR�ZLHG]\�L�]GROQo-
�FL�WHFKQLF]QHM��-H*HOL�FKRG]L�R�Z\PDJDQLD�GRW\F]�FH�RIHUHQWD�WR�Z\á�F]QLH�RG�]DPDZLDM�FHJR

]DOH*\�� MDNL�SR]LRP�WHFKQLF]Q\�F]\� WH*� HNRQRPLF]Q\�X]QD�]D�Z\VWDUF]DM�F\��DE\�PR*QD�E\áR

X]QDü�ZV]\VWNLFK�Z\NRQDZFyZ�VSHáQLDM�F\FK�WH�PLQLPDOQH�Z\PDJDQLD�]D�RGSRZLHGQLFK��.o-
OHMQ\P� HWDSHP� MHVW� GRSLHUR�Z\EyU� RIHUHQWD�� NWyUHPX� ]RVWDQLH� XG]LHORQH� ]DPyZLHQLH�� 7R� ]D�

SRZLQQR�VL
�RGE\ZDü�Z\á�F]QLH�Z�RSDUFLX�R�NU\WHULXP�QDMQL*V]HM�FHQ\�F]\�WH*�QDMEDUG]LHM�No-
U]\VWQHM�HNRQRPLF]QLH�RIHUW\��8]QDQLH�RGU
EQR�FL�W\FK�GZyFK�ID]�ZFDOH�QLH�LPSOLNXMH�NRQLHFz-
QR�FL�LFK�FKURQRORJLF]QHJR�UR]G]LHOHQLD��:�V]F]HJyOQR�FL�GRSXV]F]DOQH�MHVW�Z\NOXF]HQLH�RIe-
UHQWD�X]QDQHJR�]D�QLHRGSRZLHGQLHJR��QDZHW�MH*HOL�]DNR�F]\áD�VL
�MX*�IRUPDOQLH�ID]D�VSUDZG]a-
QLD�RIHUHQWyZ�L�UR]SRF]
áR�SRVW
SRZDQLH�]PLHU]DM�FH�GR�Zyboru oferty.

7U\EXQDá�SU]\M�á��L*�]DGDQLHP�G\UHNW\Z�QLH�E\áR�Z\F]HUSXM�FH�XUHJXORZDQLH�SURFHGXU
XG]LHODQLD�]DPyZLHQLD�Z�ND*G\P�]�SD�VWZ�F]áRQNRZVNLFK��'ODWHJR�WH*�MHJR�]GDQLHP�Z\PyJ
]DWUXGQLHQLD�GáXJRWHUPLQRZ\FK�EH]URERWQ\FK�� MDNNROZLHN�QLH�Z\PLHQLRQ\�ZSURVW�Z�G\UHk-
W\ZDFK�E\á�GRSXV]F]DOQ\��:V]HONLH�G]LDáDQLD�SRGHMPRZDQH�SU]H]�]DPDZLDM�F\FK��Zá�F]DM�F
Z�WR�UyZQLH*�VWRVRZDQLH�NU\WHULyZ�VSRáHF]Q\FK��WDNLFK�MDN�]DWUXGQLDQLH�RVyE�REM
W\FK�EH]Uo-
ERFLHP� VWUXNWXUDOQ\P�SRZLQQ\� E\ü� MHGQDN� ]JRGQH� ]�7UDNWDWHP��:\PyJ� ]DWUXGQLDQLD� RVyE
SR]RVWDM�F\FK�GáX*V]\�F]DV�EH]�SUDF\�PyJá�QDUXV]\ü�SU]HGH�ZV]\VWNLP�DUW����XVW����7UDNWDWX�
]DEUDQLDM�FHJR� G\VNU\PLQDFML� ]H� Z]JO
GX� QD� QDURGRZR�ü�� MH*HOL� ZDUXQHN� WDNL� PyJáE\� E\ü
VSHáQLRQ\� W\ONR�SU]H]�RIHUHQWyZ�]�SD�VWZD��Z�NWyU\P�RUJDQL]RZDQ\� MHVW�SU]HWDUJ� OXE� MH*HOL
RIHUHQFL�]� LQQ\FK�SD�VWZ�PLHOLE\�SRZD*QH�WUXGQR�FL�]� MHJR�VSHáQLHQLHP��2FHQD�MHGQDN��F]\
GDQ\�ZDUXQHN��ELRU�F�SRG�XZDJ
�RNROLF]QR�FL�VWDQX�IDNW\F]QHJR��QLH� MHVW�G\VNU\PLQDF\MQ\�
]RVWDáD� SR]RVWDZLRQD� GR� UR]VWU]\JQL
FLD� SU]H]� V�G� NUDMRZ\50�� &KDUDNWHU\VW\F]QH� MHVW� WR�� *H

                                                          
50  Patrz par. 30
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7U\EXQDá�SRVáXJXMH�VL
�GZRPD�SRM
FLDPL��ÄNU\WHULD´�L�ÄZDUXQNL´51��SU]\�F]\P�SRM
FLD�ÄNU\We-
ULD´� X*\ZD�Z� NRQWHN�FLH� ZLDU\JRGQR�FL� RIHUHQWD�� MHJR� V\WXDFML� HNRQRPLF]QHM� L� ILQDQVRZHM
RUD]�]GROQR�FL�WHFKQLF]QHM��QDWRPLDVW�SRM
FLH�ÄZDUXQHN´��condition��MHVW�X*\ZDQH��JG\�PRZD
MHVW�R�GRSXV]F]DOQR�FL�Z\PRJX�]DWUXGQLHQLD�EH]URERWQ\FK��7D�UHJXáD�XOHJD�MHGQDN�]DFKZLa-
QLX�Z�GDOV]HM�F]
�FL�RU]HF]HQLD52��JG]LH�7U\EXQDá�X*\ZD�W\ONR�SRM
FLH�ÄNU\WHULD´��criteria).

2�LOH�QDOH*\�]JRG]Lü�VL
�]�7U\EXQDáHP��*H�NZDOLILNDFMD�Z\NRQDZFyZ�RUD]�Z\EyU�RIHUW\
V��GZLHPD�RGU
EQ\PL�ID]DPL�SRVW
SRZDQLD�� U]�G]�F\PL�VL
�RGU
EQ\PL�SUDZDPL��R� W\OH�Go-
SXV]F]DOQR�ü��Z��ZLHWOH�G\UHNW\Z��VWRVRZDQLD�Z\PRJX�]DWUXGQLDQLD�GáXJRWUZDá\FK�EH]URERt-
Q\FK�PR*H�EXG]Lü�Z�WSOLZR�FL��3RGNUH�OLü�ERZLHP�WU]HED��*H�7U\EXQDá�QLH�SRG]LHOLá�SRJO�GX
UHSUH]HQWRZDQHJR� SU]H]� U]HF]QLND� JHQHUDOQHJR�'DUPRQD�� NWyU\� Z� VZRMHM� RSLQLL� VXJHURZDá
RGSRZLHG(��L*�]GROQR�ü�GR�]DWUXGQLDQLD�RVyE�SR]RVWDM�F\FK�SU]H]�GáX*V]\�F]DV�EH]�SUDF\�QLH
PR*H�E\ü�VWRVRZDQD�MDNR�kryterium  udzielania zamówienia. Dla uzasadnienia swojego sta-
QRZLVND�U]HF]QLN�SRZRá\ZDá�VL
�QD�WUH�ü�DUW�����XVW����]JRGQLH��]�NWyU\P�NU\WHULDPL��QD�SRd-
VWDZLH�NWyU\FK�XG]LHOD�VL
�]DPyZLHQLD�V��QDMQL*V]D�FHQD��DOER�Z�V\WXDFML��NLHG\�]DPyZLHQLD
XG]LHOD�QD�SRGVWDZLH�RIHUW\�QDMNRU]\VWQLHMV]HM�HNRQRPLF]QLH��Uy*QH�NU\WHULD�RGQRV]�FH�VL
�GR
]DPyZLHQLD��Z�V]F]HJyOQR�FL�FHQD�� WHUPLQ�Z\NRQDQLD��NRV]W\�ELH*�FH��:�SU]\SDGNX��NLHG\
]DPyZLHQLD�XG]LHOD�VL
�QD�SRGVWDZLH�RIHUW\�QDMNRU]\VWQLHMV]HM�HNRQRPLF]QLH��ZV]\VWNLH�NUy-
WHULD�� VWRVRZDQH�SU]H]�]DPDZLDM�FHJR�SRZLQQ\�E\ü�Z\PLHQLRQH�Z�GRNXPHQWDFML� ]DPyZLH�
QLD�DOER�Z�RJáRV]HQLX��R�LOH�WR�PR*OLZH��Z�NROHMQR�FL�Z\QLNDM�FHM�]�SU]\SLV\ZDQHJR�LP�]Qa-
F]HQLD��-DN�SRGNUH�ODá�U]HF]QLN53��DUW�����QLH�Z\PLHQLD�Z�VSRVyE�Z\F]HUSXM�F\�NU\WHULyZ�Z
SU]\SDGNX� XG]LHOHQLD� ]DPyZLHQLD� Z� RSDUFLX� R� RIHUW
� QDMNRU]\VWQLHMV]�� HNRQRPLF]QLH�
:V]\VWNLH�NU\WHULD��NWyUH�VWRVXMH�]DPDZLDM�F\��SRZLQQ\�MHGQDN��SRGREQLH�MDN�WH�ZSURVW�Zy-
PLHQLRQH�Z�SU]HSLVLH��RGQRVLü�VL
�GR�QDWXU\�F]\�WH*�VSRVREX�Z\NRQ\ZDQLD�UREyW��]�Z\á�F]e-
QLHP�ZV]HONLFK�ZDUXQNyZ�RGQRV]�F\FK�VL
�GR�Z\NRQDZF\��,QQ\PL�VáRZ\��NU\WHULD�SR]ZDOa-
M�FH�QD�Z\EyU�RIHUW\�QDMNRU]\VWQLHMV]HM�HNRQRPLF]QLH�GRW\F]��ÄSURGXNWX´�L�MHJR�MDNR�FL��QLH
]D��ÄZ\NRQDZF\´�

2SLQLD� SU]HGVWDZLRQD� SU]H]� U]HF]QLND� NR�F]\� VL
� NRQNOX]M��� L*� G\UHNW\ZD� SR]ZDOD
QD�Z\NOXF]HQLH�Z\NRQDZF\� W\ONR� QD� SRGVWDZLH� MHGQHJR� OXE�ZL
FHM� NU\WHULyZ� RNUH�ORQ\FK
Z�DUW�����L����L�Z\PLHQLRQ\FK�Z�RJáRV]HQLX�DOER�QD�SRGVWDZLH�MHGQHJR�OXE�ZL
FHM�NU\WHULyZ
XG]LHODQLD� ]DPyZLHQLD�� R� NWyU\FK�PRZD�Z� DUW�� ����Z\PLHQLRQ\FK� SRQDGWR�Z� RJáRV]HQLX� R
zamówieniu lub w jego dokumentacji.54

:�OLWHUDWXU]H�GRW\F]�FHM�RPDZLDQHJR�RU]HF]HQLD�]ZUDFD�VL
�QD�XZDJ
�QD�PR*OLZH�Ln-
WHUSUHWDFMH�SU]HSLVyZ�G\UHNW\Z\��QD�MDNLFK�PyJá�RSU]Hü�VZRMH�RU]HF]HQLH�7U\EXQDá��:HGáXJ

pierwszej z tych interpretacji55�DUW�����G\UHNW\Z\�QDOH*\�UR]XPLHü��MDNR�]DZLHUDM�F\�Z\F]Hr-
SXM�F��OLVW
�HOHPHQWyZ��NWyUH�PRJ��E\ü�EUDQH�SRG�XZDJ
�SU]H]�]DPDZLDM�FHJR�SU]\�Z\ERU]H

RIHUW\��,QQ\PL�VáRZ\��]DPDZLDM�F\�QLH�PR*H�EUDü�SRG�XZDJ
�NU\WHULyZ�QLH�Z\PLHQLRQ\FK�Z

DUW�� ����=JRGQLH� ]� W�� LQWHUSUHWDFM��� MHG\Q\PL�Z\M�WNDPL� RG�NU\WHULyZ�XG]LHODQLD� ]DPyZLH��

                                                          
51  Patrz przede wszystkim par. 28–30
52  Patrz par. 31
53  Opinia Rzecznika Generalnego, (ECR z 1988 str. 4635, par. 35)
54  Ibidem par. 39
55 Patrz Christopher McCrudden w „Public Procurement: Global Revolution” pod red. Sue Arrowsmith i Arvel Davies, Klu-

wer Law International Ltd 1998 str. 230
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W]Q��QDMQL*V]HM�FHQ\��D�Z�SU]\SDGNX�XG]LHODQLD�]DPyZLHQLD�Z�RSDUFLX�R�RIHUW
�QDMNRU]\VWQLHj-
V]�� HNRQRPLF]QLH�� Uy*Q\FK� NU\WHULyZ� ]ZL�]DQ\FK� ]� GDQ\P� ]DPyZLHQLHP�� E\á\� WH� ZSURVW

Z\PLHQLRQH�Z�DUW������'RW\F]\áR� WR�Z�V]F]HJyOQR�FL�XVW�����Z� MHJR�RU\JLQDOQ\P�EU]PLHQLX

VWDQRZL�FHJR��L*�Z\*HM�Z\PLHQLRQH�NU\WHULD�QLH�PDM��]DVWRVRZDQLD��MH*HOL�]DPDZLDM�F\�RSLe-
ra udzielenie zamówienia na innych kryteriach, w zakresie w jakim jego celem jest, w ramach
XG]LHOHQLD�SRPRF\��SUHIHUHQFMD�GOD�QLHNWyU\FK�Z\NRQDZFyZ�RUD]�XVW����UHJXOXM�FHJR�SRVW
-
SRZDQLH�]�UD*�FR�QLVNLPL�RIHUWDPL��7H�ZáD�QLH�L�W\ONR�WH�Z\M�WNL�PRJ��E\ü�]DWHP�VWRVRZDQH

w przypadku pierwszej interpretacji56�� -DN�Z\QLND�]�ZF]H�QLHMV]\FK�UR]ZD*D���NX� WDNLHM� Ln-
WHUSUHWDFML�SU]\FK\ODá�VL
�U]HF]QLN�JHQHUDOQ\��QLH�]RVWDáD�RQD�MHGQDN�SU]\M
WD�RVWDWHF]QLH�SU]H]

7U\EXQDá��=JRGQLH�]�GUXJ��LQWHUSUHWDFM�57��Z�V\WXDFML�NLHG\�]DPDZLDM�F\�UHDOL]XMH�FHOH�SROLWy-
NL�VSRáHF]QHM��MDN�FKRFLD*E\�]DSHZQLHQLH�UyZQR�FL�NRELHW�L�P
*F]\]Q��G\UHNW\Z\�SR]ZDODM�

PX�QD� XZ]JO
GQLDQLH� WDNLHM� SROLW\NL� SU]\� RNUH�ODQLX�ZDUXQNyZ�� MDNLH�PXVL� VSHáQLDü�Z\No-
QDZFD��7U]HFLD�ZUHV]FLH� LQWHUSUHWDFMD� ]DNáDGD� GRSXV]F]DOQR�ü��Z� �ZLHWOH� G\UHNW\Z��Z\NOu-
F]HQLD�Z\NRQDZF\��]�LQQ\FK�SRZRGyZ�QL*� WH�Z\PLHQLRQH�Z�G\UHNW\ZLH58. O ile pierwsza z
W\FK�LQWHUSUHWDFML�]RVWDáD�]�FDá��SHZQR�FL��RGU]XFRQD�SU]H]�7U\EXQDá��NWyU\�X]QDá��*H�VWRVo-
ZDQLH�Z\PRJX� ]GROQR�FL� GR� ]DWUXGQLHQLD� GáXJRWUZDá\FK�EH]URERWQ\FK� MHVW� GRSXV]F]DOQH�Z

�ZLHWOH�G\UHNW\Z��R�W\OH�Z�WSOLZR�FL�GRW\F]�� WHJR�F]\�7U\EXQDá�RSDUá�VL
�QD�GUXJLHM�F]\�WH*

WU]HFLHM� LQWHUSUHWDFML��:�RPDZLDQHM� GDOHM� VSUDZLH�&��������.RPLVMD� SU]HFLZNR�:áRFKRP59

7U\EXQDá�RU]HNá��*H�QLHGRSXV]F]DOQH�MHVW�VWRVRZDQLH�NU\WHULyZ�Z\ERUX�LQQ\FK�QL*�Z\PLHQLo-
ne w art. 23–26 dyrektywy60��7DN�ZL
F�W\ONR�Z�SU]\SDGNX�SU]\M
FLD��L*�7U\EXQDá�]DVWRVRZDá

GUXJ�� LQWHUSUHWDFM
� QLH� PD� VSU]HF]QR�FL� SRPL
G]\� RU]HF]HQLHP� Z� VSUDZLH� %HHQWMHV� D� W\P

]DSDGá\P�Z� VSUDZLH�&���������:� SU]\SDGNX� WHM�ZáD�QLH� GUXJLHM� LQWHUSUHWDFML� ]DPDZLDM�F\

PR*H�SU]HZLG]LHü�ZDUXQNL��NWyUH�QLH�RGQRV]�� VL
� GR�ZLDU\JRGQR�FL�� V\WXDFML� HNRQRPLF]QR�

ILQDQVRZHM�Z\NRQDZF\�F]\�WH*�MHJR�]GROQR�FL�WHFKQLF]Q\FK��D�NWyUH�WR�ZDUXQNL�Z\NRQDZFD

PXVL� SR� SURVWX� ]DDNFHSWRZDü�� JG\*�Z� SU]HFLZQ\P� UD]LH� ]RVWDQLH�Z\NOXF]RQ\� ]� XG]LDáX�Z

SRVW
SRZDQLX��:\GDMH�VL
��*H�NX�WHM�GUXJLHM� LQWHUSUHWDFML�SU]\FK\OD�VL
�.RPLVMD��NWyUD�LQWHr-
SUHWRZDáD�WR�RU]HF]HQLH�MDNR�ZSURZDG]DM�FH�UR]Uy*QLHQLH�SRPL
G]\�ZDUXQNDPL�]DPyZLHQLD

RGQRV]�F\PL� VL
� GR� ]DWUXGQLHQLD�GáXJRWUZDá\FK�EH]URERWQ\FK�� ]� MHGQHM� VWURQ\�� D� NU\WHULDPL

NZDOLILNDFML�RGQRV]�F\PL�VL
�GR�RIHUHQWD�RUD]�NU\WHULDPL�XG]LHOHQLD�]DPyZLHQLD��]�GUXJLHM�61

7R� UR]Uy*QLHQLH� QLH� PD� MHGQDN� SUDNW\F]QHJR� ]QDF]HQLD�� =DVWRVRZDQLH� WDNLHJR� ZDUXQNX� Z

SU]\SDGNX�Z\NRQDZF\��NWyU\�QLH�PR*H�JR�VSHáQLü�SURZDG]L�ERZLHP�GR�W\FK�VDP\FK�UH]Xl-
WDWyZ�FR�Zá�F]HQLH�JR�ZSURVW�GR�NU\WHULyZ�NZDOLILNDFML�±�Z\NOXF]HQLH�Z\NRQDZF\�]�XG]LDáX

Z�SRVW
SRZDQLX62.

                                                          
56  Ibidem
57  Ibidem str. 231
58  Ibidem
59  Patrz pkt 2.11
60 :�SU]\SDGNX�]DPyZLH��XG]LHODQ\FK�ZH�:áRV]HFK�SLHUZV]H�VWZR��PLHOL�Z\NRQDZF\�G]LDáDM�F\�Z�UHMRQDFK��JG]LH�PLDá\

E\ü�Z\NRQ\ZDQH�URERW\�E
G�FH�SU]HGPLRWHP�]DPyZLHQLD�±�WDNL�ZDUXQHN�]RVWDá�X]QDQ\�]D�QLHGRSXV]F]DOQ\�SU]H]�7U\Eu-
QDá

61 &RPLVVLRQ�&RPPXQLFDWLRQ�&20�������±�Ä3XEOLF�3URFXUHPHQW��5HJLRQDO�DQG�6RFLDO�$VSHFWV´�SDU������SDWU]� UyZQLH*� �±
Marian Lemke w „Zamówienia publiczne...”, str. 52

62  J. M. Fernández Martín, „The EC Public Procurement Rules. A Critical Analysis”, Clarendon Press, 1996, str. 62
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2U]HF]HQLH�Z� VSUDZLH�%HQWMHHV� MHVW� SLHUZV]\P��Z� NWyU\P�7U\EXQDá� ]DM�á� VL
� NZHVWL�
GRSXV]F]DOQR�FL� VWRVRZDQLD� SU]\� XG]LHODQLX� ]DPyZLH�� W]Z�� ZDUXQNyZ� GRGDWNRZ\FK�� MDNR
�URGND� UHDOL]DFML�SROLW\NL� VSRáHF]QHM� F]\� WH*� JRVSRGDUF]HM��:� OLWHUDWXU]H� DQJORVDVNLHM� VWRVo-
ZDQLH� W\FK� ZDUXQNyZ� GRGDWNRZ\FK� RNUH�OD� VL
� PLDQHP� „secondary policy” w udzielaniu
]DPyZLH�63��:�SU]\SDGNX�MHM�]DVWRVRZDQLD�QD�Z\EyU�RIHUW\�ZSá\Z�PDM�� LQQH�F]\QQLNL�DQi-
*HOL�W\ONR�G�*HQLH�GR�X]\VNDQLD�GDQHJR�WRZDUX�F]\�WH*�XVáXJL�QD�QDMOHSV]\FK�PR*OLZ\FK�Za-
UXQNDFK��6WRVRZDQLH�GRGDWNRZ\FK�ZDUXQNyZ�PR*H�QD�SU]\NáDG�VáX*\ü��RFKURQLH�EH]SLHF]H�-
stwa narodowego, stymulowaniu rozwoju ekonomicznego w poszczególnych sektorach go-
VSRGDUNL� QDURGRZHM�� RFKURQLH� NUDMRZHJR� SU]HP\VáX�� Z\UyZQ\ZDQLX� Uy*QLF� Z� UR]ZRMX� So-
PL
G]\�SRV]F]HJyOQ\PL� UHJLRQDPL�� RFKURQLH��URGRZLVND�� RFKURQLH� SUDZ�F]áRZLHND�� D� WDN*H
zapewnieniu odpowiednich standardów zatrudnienia.64� $VSHNW\� VSRáHF]QH�� NWyUH� PRJ�� E\ü
SU]H]� ]DPDZLDM�FHJR� EUDQH� SRG� XZDJ
� WR� ]� NROHL�� UR]ZL�]\ZDQLH� SUREOHPX� GáXJRWUZDáHJR
EH]URERFLD�� SURPRFMD� UyZQ\FK� ZDUXQNyZ� SUDF\�� ]DND]� G\VNU\PLQDFML� PQLHMV]R�FL� F]\� WH*
]DSHZQLHQLH� UyZQ\FK� V]DQV� GOD� NRELHW� L� P
*F]\]Q� RUD]� ]DWUXGQLDQLH� RVyE� QLHSHáQRVSUDw-
nych.65

:�,QIRUPDFML� ]����PDUFD������ U�� GRW\F]�FHM� ]DPyZLH�� SXEOLF]Q\FK�.RPLVMD�SU]HZi-
GXMH�PR*OLZR�ü�UHDOL]DFML�FHOyZ�VSRáHF]Q\FK�SRSU]H]�ZSURZDG]HQLH�Z\PRJX�SU]HVWU]HJDQLD
SHZQ\FK�RERZL�]NyZ�VSRáHF]Q\FK��MDNR�ZDUXQNX�XG]LHOHQLD�]DPyZLHQLD��SRG�ZDUXQNLHP��*H
QLH�G\VNU\PLQXMH�RQ�EH]SR�UHGQLR�DQL�SR�UHGQLR�RIHUHQWyZ�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK�
]D��LQIRUPDFMD�R�QLP�Zá�F]RQD�MHVW�GR�RJáRV]HQLD�OXE�VSHF\ILNDFML�]DPyZLHQLD�66

2GQRV]�F�VL
�GR�NROHMQHJR�SRZRGX�RGU]XFHQLD�RIHUW\�%HHQWMHV�W]Q��EUDNX�GR�ZLDGF]e-
QLD��7U\EXQDá�X]QDá��L*�Z\PyJ�WHQ�GRW\F]\�WHFKQLF]Q\FK�XPLHM
WQR�FL�RIHUHQWD�L�MDNR�WDNL�MHVW
GRSXV]F]DOQ\��D�MHJR�VWRVRZDQLH�]DOH*\�RG�X]QDQLD�]DPDZLDM�FHJR��7U\EXQDá�X]DVDGQLDá�Go-
SXV]F]DOQR�ü�VWRVRZDQLD� WDNLHJR�Z\PRJX� W\P��*H�G\UHNW\Z\�GRW\F]�FH�]DPyZLH�� SXEOLFz-
Q\FK�QLH�VWDQRZL�� MHGQROLWHJR�L�Z\F]HUSXM�FHJR�]ELRUX�]DVDG�GRW\F]�F\FK�XG]LHODQLD�]DPó-
ZLH��SXEOLF]Q\FK��:�UDPDFK�RJyOQ\FK�SU]HZLG\ZDQ\FK�SU]H]�QLH�Z\PRJyZ�SR]RVWDZLD�VL

SD�VWZRP�F]áRQNRZVNLP� VZRERG
� SU]\MPRZDQLD� SU]HSLVyZ� UHJXOXM�F\FK� XG]LHODQLH� ]DPó-
ZLH��SXEOLF]Q\FK��SRG�ZDUXQNLHP��*H�V��RQH�]JRGQH�]�]DVDGDPL�SUDZD�ZVSyOQRWRZHJR67.

1DWRPLDVW� MH�OL� FKRG]L�R�RGU]XFHQLH�RIHUW\�%HHQWMHV�� MDNR�PQLHM� DNFHSWRZDOQHM�� WR�E\áR
RQR�]JRGQH�]�SUDZHP�KROHQGHUVNLP��VWDQRZL�F\P��L*�]DPyZLHQLD�XG]LHOD�VL
�Z\NRQDZF\��NWó-
U\�SU]HGáR*\á�ÄQDMEDUG]LHM�DNFHSWRZDOQ��RIHUW
´��:�W\P�MHGQDN�SU]\SDGNX�7U\EXQDá�VWZLHUG]Lá�
*H�X]QDQLH�NU\WHULXP�ÄQDMEDUG]LHM�DNFHSWRZDOQHM�RIHUW\´�]D�GRSXV]F]DOQH�]DOH*\�RG�MHJR�LQWHr-
SUHWDFML�Z��ZLHWOH�SUDZD�NUDMRZHJR��-H*HOL�ZVND]DQ\�Z\PyJ�R]QDF]DáE\�PR*OLZR�ü�DUELWUDOQe-
JR�Z\ERUX�]H� VWURQ\�]PDZLDM�FHJR� WR�RF]\ZL�FLH�E\áE\�RQ�QLH]JRGQ\�]�SUDZHP�ZVSyOQRWo-
Z\P��-H*HOL�MHGQDN�MHJR�FHOHP�E\áR�MHG\QLH�XPR*OLZLHQLH�]DPDZLDM�FHPX�GRNRQDQLD�Z\ERUX
Z�RSDUFLX�R�RELHNW\ZQH�NU\WHULD�RGQRV]�FH�VL
�GR�W\FK�]DZDUW\FK�Z�DUW�����WR�E\á�RQ�SUDZQLH

                                                          
63  Patrz np. Sue Arrowsmith „The Legality of ‘Secondary’ Procurement Policies under the Treaty of Rome and the Works

Directive” PPLR (1992) 1 str. 410,  Peter Armin Trepte „Public Procurement in the EC”, wyd. CCH Editions 1993 r.,
str. 57

64  Christopher McCrudden w „Public Procurement: Global Revolution”, wyd. Kluwer Law  International Ltd, str. 219–239
65  Ibidem str. 219
66��8=3��Ä=LHORQD�.VL
JD��=DPyZLHQLD�SXEOLF]QH�Z�8QLL�(XURSHMVNLHM�±�Z�SRV]XNLZDQLX�UR]ZL�]D�´�VWU�����
67  Patrz par. 20
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dopuszczalny68��,QIRUPDFMD�R�]DVWRVRZDQLX�WDNLHJR�NU\WHULXP�SRZLQQD�E\ü�]DZDUWD�Z�RJáRV]e-
niu o zamówieniu lub w dokumentacji przetargowej. Nie wystarcza w tym przypadku ogólne
RGZRáDQLH�GR�SU]HSLVyZ�SUDZD�NUDMRZHJR�69

%H]SR�UHGQLD��VNXWHF]QR�ü��QLHNWyU\FK��SU]HSLVyZ��G\UHNW\Z\

2VWDWQLH� ]� SU]HGáR*RQ\FK� S\WD�� GRW\F]\áR� NZHVWLL� EH]SR�UHGQLHM� VNXWHF]QR�FL� QLHNWó-
U\FK�SU]HSLVyZ�G\UHNW\Z\��%U]PLDáR�RQR��F]\�RVRE\�SU\ZDWQH�PRJ���Z�SRVW
SRZDQLX�SU]HG

V�GDPL�NUDMRZ\PL��SRZRá\ZDü�VL
�QD�SU]HSLV\�DUW���������L����'\UHNW\Z\��������]�SRPLQL
-
FLHP� SU]HSLVyZ� NUDMRZ\FK"� 7U\EXQDá� X]QDá� WXWDM�� *H� Z\QLNDM�F\� ]� G\UHNW\Z\� RERZL�]HN

RVL�JQL
FLD�SU]HZLG]LDQHJR�Z�QLHM�UH]XOWDWX�VSRF]\ZD�QD�ZV]\VWNLFK�RUJDQDFK�ZáDG]\�Z�So-
V]F]HJyOQ\FK�SD�VWZDFK�F]áRQNRZVNLFK��UyZQLH*��Z�VSUDZDFK�QDOH*�F\FK�GR�LFK�MXU\VG\NFML

±�V�GDFK��2VRE\�SU\ZDWQH�PRJ��Z�SRVW
SRZDQLX�SU]HG�V�GDPL�SRZRá\ZDü�VL
�QD�WH�SU]HSLV\

G\UHNW\Z\�� NWyUH�Z\GDM�� VL
� E\ü� EH]ZDUXQNRZH� L� GRVWDWHF]QLH� SUHF\]\MQH�� DE\�PRJá\� E\ü

Z\NRU]\VWDQH�Z�VSRU]H� ]�SD�VWZHP�SU]H]� MHGQRVWNL��Z� V\WXDFML�� JG\�SD�VWZR�QLH�ZGUR*\áR

W\FK�SU]HSLVyZ�GR�ZHZQ
WU]QHJR�SRU]�GNX�SUDZQHJR�Z�SU]HZLG]LDQ\P�GR�WHJR�WHUPLQLH�OXE

GRNRQDáR� WHJR� QLHSUDZLGáRZR�� 1DZL�]XM�F� GR� RU]HF]HQLD� Z� VSUDZLH� ������ Ä7UDQVSRURXWH´

�SDWU]� SNW� ���� RUD]� ���� RSUDFRZDQLD�� 7U\EXQDá� X]QDá�� *H� SU]HSLV\� G\UHNW\Z\� GRW\F]�FH

XF]HVWQLFWZD�RUD]�RJáDV]DQLD�]DPyZLH�� V��GRVWDWHF]QLH�SUHF\]\MQH� L�EH]ZDUXQNRZH��2VRE\

SU\ZDWQH�PRJ��]DWHP�SRZRá\ZDü�VL
�Z�SRVW
SRZDQLX�SU]HG�V�GDPL�NUDMRZ\PL�QD�SU]HSLV\

art. 20, 26 oraz 29 Dyrektywy 71/305.

2.5  SPRAWA  103/88  FRATELLI  COSTANZO  PRZECIWKO  COMUNE
DI  MILANO  („COSTANZO”)

Poruszane kwestie:
±�SRVW
SRZDQLH�]�RIHUWDPL�]DZLHUDM�F\PL�UD*�FR�QLVNLH�FHQ\�

±�GRSXV]F]DOQR�ü�Sy(QLHMV]\FK�]PLDQ�NUDMRZ\FK�SU]HSLVyZ�ZGUD*DM�F\FK�G\UHNW\Z\�

±�EH]SR�UHGQLD�VNXWHF]QR�ü�QLHNWyU\FK�SU]HSLVyZ�G\UHNW\Z\

6SUDZD� WD� ]RVWDáD�ZQLHVLRQD�Z� WU\ELH� DUW�� ���� ������7UDNWDWX� L� GRW\F]\áD� LQWHUSUHWDFML
SU]HSLVyZ�'\UHNW\Z\��������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD
URERW\�EXGRZODQH��3\WDQLD�SU]HGáR*RQH�SU]H]� ORNDOQ\�ZáRVNL�V�G�DGPLQLVWUDF\MQ\�GRW\F]\á\
Z�V]F]HJyOQR�FL�DUW�����XVW����G\UHNW\Z\70��UHJXOXM�FHJR�SRVW
SRZDQLH�]�RIHUWDPL�]DZLHUDM�-
F\PL�UD*�FR�QLVNLH�FHQ\71��SU]HGH�ZV]\VWNLP��MHJR�]DNUHVX�RUD]�WHJR�F]\�PR*H�RQ�E\ü�EH]So-
�UHGQLR�VWRVRZDQ\�SU]H]�RUJDQ\�DGPLQLVWUDFML��Z�V\WXDFML��NLHG\�]DFKRG]L�NRQIOLNW�SRPL
G]\
SU]HSLVHP�D�SRVWDQRZLHQLDPL�SUDZD�NUDMRZHJR��.ZHVWLH�Z\*HM�Z\PLHQLRQH�SRMDZLá\�VL
�Z
WUDNFLH�SRVW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�ZáRVNLP�V�GHP��SRGF]DV�NWyUHJR�SRZyG��&RVWDQ]R�
NZHVWLRQRZDá�SU]HELHJ�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� UR]EXGRZ
� VWDGLRQX
SLáNDUVNLHJR�Z�UDPDFK�SU]\JRWRZD��GR�PLVWU]RVWZ��ZLDWD��=JRGQLH�]�RERZL�]XM�F\PL�Zyw-
F]DV�ZáRVNLPL�SU]HSLVDPL��PDM�F\PL�QD�FHOX�GRUD(QH�SU]\VSLHV]HQLH�SRVW
SRZD��R�XG]LHODQLH

                                                          
68  Patrz par. 25–26
69  Patrz par. 35
70  Obecnie art. 30 ust. 4 dyrektywy 93/37
71��6]F]HJyá\�WHJR�SRVW
SRZDQLD�SDWU]�SNW�����RUD]����
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]DPyZLH��� ]DSURV]HQLH� GR� SU]HWDUJX� SU]HZLG\ZDáR� RGU]XFHQLH� RIHUW� ]DZLHUDM�F\FK� UD*�FR
QLVNLH�FHQ\�Z�RSDUFLX�R�NU\WHULXP�F]\VWR�DU\WPHW\F]QH�±�RGU]XFHQLX�PLDá\�SRGOHJDü�RIHUW\�
NWyUH�QLH�SU]HNUDF]Dá\�ZDUWR�FL�V]DFXQNRZHM�]DPyZLHQLD�R�RNUH�ORQ\�SURFHQW��:�SRVW
SRZa-
QLX��Z�NWyU\P�XF]HVWQLF]\á�&RVWDQ]R�GRSXV]F]RQH�RIHUW\�SU]HNUDF]Dá\�ZDUWR�ü� V]DFXQNRZ�
]DPyZLHQLD�R��UHGQLR���������=JRGQLH�]�RJáRV]HQLHP�R�]DPyZLHQLX�RGU]XFHQLX�SRGOHJDá\
ZV]\VWNLH�RIHUW\��NWyUH�QLH�SU]HNUDF]Dá\�ZDUWR�FL�V]DFXQNRZHM�R�FR�QDMPQLHM��������2IHUWD
&RVWDQ]R�]RVWDáD�RGU]XFRQD�SRQLHZD*�QLH�VSHáQLDáD�WHJR�ZDUXQNX�L�MDNR�MHG\QD�E\áD�QL*V]D�RG
V]DFXQNRZHM�ZDUWR�FL�]DPyZLHQLD��3U]HWDUJ�Z\JUDá�SU]HGVL
ELRUFD��NWyUHJR�RIHUWD�SU]HZ\*-
V]DáD� W
� ZDUWR�ü� R� ������� &RVWDQ]R� WZLHUG]Lá�� *H� NU\WHULD� RGU]XFHQLD� MHJR� RIHUW\� QLH� E\á\
]JRGQH�]�G\VSR]\FM��DUW�����XVW����'\UHNW\Z\��������

&HOHP� Z\MD�QLHQLD� Z�WSOLZR�FL� GRW\F]�F\FK� GRSXV]F]DOQR�FL� VWRVRZDQLD� NU\WHULXP
DU\WPHW\F]QHJR� V�G� NUDMRZ\� VNLHURZDá� GR� 7U\EXQDáX� V]HUHJ� S\WD�� GRW\F]�F\FK� SU]HGH
ZV]\VWNLP�LQWHUSUHWDFML�DUW�����XVW����'\UHNW\Z\���������-DN�E\áD�R�W\P�Z\*HM�PRZD�SU]HSLV
WHQ�Z\PDJDá�RG�]DPDZLDM�FHJR�GRNRQDQLD�ZHU\ILNDFML�UD*�FR�QLVNLFK�Z�VWRVXQNX�GR�ZDUWR�FL
�ZLDGF]HQLD�RIHUW��SU]HZLG\ZDá�]DUD]HP�SURFHGXU
�SRVW
SRZDQLD�]�WDNLPL�RIHUWDPL��=JRGQLH
]� SURFHGXU�� *DGQD� RIHUWD� QLH� SRZLQQD� E\ü� DXWRPDW\F]QLH� RGU]XFRQD� ]� XZDJL� QD� WR��*H� MHVW
UD*�FR�QLVND��GRSyNL�]DPDZLDM�F\�QLH�SU]HSURZDG]L�MHM�ZHU\ILNDFML�

-HGQR� ]� S\WD�� V�GX� NRQFHQWURZDáR� VL
� QD� NZHVWLL�� F]\� SU]HSLV� DUW�� ��� XVW�� �� ]DEUDQLD
SD�VWZRP� F]áRQNRZVNLP� SU]\MPRZDQLD� SU]HSLVyZ� QLH� Z\PDJDM�F\FK� SU]HSURZDG]DQLD� Wa-
NLHM� ZHU\ILNDFML�� OHF]� VWDQRZL�F\FK�� *H� ]DPDZLDM�F\� GRNRQXMH� DXWRPDW\F]QHJR� RGU]XFHQLD
RIHUW� Z� RSDUFLX� R� NU\WHULXP� F]\VWR� DU\WPHW\F]QH�� ,QQ\PL� VáRZ\� V�G� NUDMRZ\� ]PLHU]Dá� GR
XVWDOHQLD�� F]\�PR*OLZH� MHVW� RGVW�SLHQLH� RG� WUH�FL� SU]HSLVX� G\UHNW\Z\��1DOH*\� ]DXZD*\ü��*H
VXJHURZDQ\�Z�S\WDQLX�SRG]LDá�SRVWDQRZLH��G\UHNW\Z\��MDNR�(UyGáD�SUDZD�ZVSyOQRWRZHJR��QD
SU]HSLV\�ÄNWyUH�PRJ��GRW\F]\ü�µVNXWNX��MDNL�PD�E\ü�RVL�JQL
W\¶����OXE�µIRUP\�L�PHWRG¶�´�]a-
ZLHUD�DOX]M
�GR�WUH�FL�DUW������������7UDNWDWX��:�SU]HSLVLH�W\P�]DZDUWD�MHVW�ERZLHP�GHILQLFMD
G\UHNW\Z\�MDNR�(UyGáD�SUDZD�ZVSyOQRWRZHJR��'\UHNW\ZD�MHVW�ZL�*�FD��MH*HOL�FKRG]L�R�]DPLe-
U]RQ\�Z�QLHM� VNXWHN��GOD�ND*GHJR�SD�VWZD�F]áRQNRZVNLHJR��GR�NWyUHJR� MHVW� VNLHURZDQD�� ]o-
VWDZLD�MHGQDN�ZáDG]RP�NUDMRZ\P�Z\EyU�IRUP\�L�PHWRG�UHDOL]DFML�GDQHJR�FHOX��-DN�]DXZD*\á
MHGQDN� U]HF]QLN� JHQHUDOQ\� /HQ]� SRG]LDá� SRVWDQRZLH�� G\UHNW\Z\� QD� SRVWDQRZLHQLD� ÄFR� GR
VNXWNX´� RUD]� ÄFR� GR� IRUP\� L� PHWRG´� QLH� ]QDMGXMH� VZRMHJR� X]DVDGQLHQLD� Z� WUH�FL� DUW�� ���
�������NWyU\�PLOF]\�QD�WHPDW�IRUP�L�PHWRG�ZGUD*DQLD�G\UHNW\Z\�GR�SUDZD�NUDMRZHJR72. Zda-
QLHP�U]HF]QLND�VWRSLH���Z�MDNLP�SU]HSLV\�G\UHNW\Z\�SRZLQQ\�E\ü�ZGUR*RQH��DOER�LQDF]HM�MDN
GDOHFH�PR*QD�RGVW�SLü�RG�LFK�GRVáRZQHM�WUH�FL��]DOH*\�RG�LQWHUSUHWDFML�NRQNUHWQHJR�SU]HSLVX�73

3U]HSLV�DUW�����XVW����SU]HZLGXMH�ZSUDZG]LH�SURFHGXU
�SRVW
SRZDQLD�]�UD*�FR�QLVNLPL�RIHUWa-
PL��]DUD]HP�MHGQDN�QLH�RNUH�OD��FR�QDOH*\�UR]XPLHü�SRG�W\P�SRM
FLHP�ÄUD*�FR�QLVND�RIHUWD´�
pozostawiaM�F�WH�NZHVWLH�GR�XUHJXORZDQLD�SUDZHP�NUDMRZ\P�

2GSRZLDGDM�F� QD� S\WDQLH� GRW\F]�FH� GRSXV]F]DOQR�FL� VWRVRZDQLD� NU\WHULXP� F]\VWR
DU\WPHW\F]QHJR�7U\EXQDá�X]QDá��L*� MHJR�VWRVRZDQLH�MHVW�VSU]HF]QH�]�]DáR*HQLDPL�'\UHNW\Z\
�������� MDNLPL� MHVW��PL
G]\� LQQ\PL��SURPRFMD� VNXWHF]QHM�NRQNXUHQFML�Z�]DNUHVLH� ]DPyZLH�
SXEOLF]Q\FK��$XWRPDW\F]QH�RGU]XFDQLH�UD*�FR�QLVNLHM�RIHUW\��EH]�SU]HSURZDG]HQLD�MHM�ZHUy-

                                                          
72  Opinia Rzecznika Generalnego, (ECR 1989 str. 1839, par. 9)
73  Ibidem par. 10
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ILNDFML�� XQLHPR*OLZLD� RIHUHQWRZL� ]áR*HQLH� RGSRZLHGQLFK� Z\MD�QLH�� GRW\F]�F\FK� MHM� WUH�FL�
D�]DWHP�SD�VWZD�F]áRQNRZVNLH�QLH�PRJ��SU]\MPRZDü�SU]HSLVyZ��SU]HZLGXM�F\FK�WDNLH�DXWo-
PDW\F]QH�RGU]XFDQLH�RIHUW\��,QQ\PL�VáRZ\��SD�VWZD�F]áRQNRZVNLH�QLH�PRJ��Z�LVWRWQ\P�VWRp-
niu odst�SLü�RG�WUH�FL�DUW��DUW�����XVW����

,QQD�NZHVWLD��]�MDN��ZáRVNL�V�G�Z\VW�SLá�GR�7U\EXQDáX��GRW\F]\áD�WHJR��F]\�SR�SU]\M
FLX
SU]HSLVyZ�ZGUD*DM�F\FK�DUW�� ���XVW����SD�VWZR�F]áRQNRZVNLH�PR*H�GRNRQDü�Z�QLFK� ]PLDQ�
7U\EXQDá�QLH�XG]LHOLá�RGSRZLHG]L�QD�]DGDQH�S\WDQLH��X]QDM�F��L*�MHVW�RQR�EH]SU]HGPLRWRZH�Z
�ZLHWOH�ZF]H�QLHMV]HM�RGSRZLHG]L��GRW\F]�FHM�PR*OLZ\FK�RGVW
SVWZ�RG�WUH�FL�SU]HSLVX�DUW����
XVW�����'R�]DJDGQLHQLD�WHJR�XVWRVXQNRZDá�VL
�QDWRPLDVW�U]HF]QLN�/HQ]�Z�VZRMHM�RSLQLL�VWZLHr-
G]DM�F��*H�SRSUDZNL�ZSURZDG]RQH�GR�SUDZRGDZVWZD�NUDMRZHJR�SRZLQQ\�E\ü�WUDNWRZDQH�WDN
VDPR��MDN�RU\JLQDOQH�SU]HSLV\�ZGUD*DM�FH�SUDZR�ZVSyOQRWRZH��FR�R]QDF]D��*H�UyZQLH*�SU]e-
SLV\�]PLHQLDM�FH�SRZLQQ\�E\ü�]JRGQH�]�SUDZHP�:VSyOQRW\�74

.ROHMQH�]DJDGQLHQLH�SU]HGVWDZLRQH�GR�UR]VWU]\JQL
FLD�7U\EXQDáRZL�GRW\F]\áR�WHJR��F]\
SU]HSLV�DUW�����XVW����SU]HZLGXMH�RERZL�]HN�EDGDQLD�W\ONR�W\FK�RIHUW��NWyUH�V��RF]\ZL�FLH�Ua-
*�FR�QLVNLH��F]\�WH*�UyZQLH*�UD*�FR�QLVNLFK��:�W\P�PLHMVFX�QDOH*\�]DXZD*\ü��*H�]JRGQLH�]
RU\JLQDOQ\P�EU]PLHQLHP�WHJR�SU]HSLVX�]DPDZLDM�F\�PLDá�RERZL�]HN�SU]HSURZDG]HQLD�ZHUy-
ILNDFML� RIHUW�� NWyUH� E\á\�Z� VSRVyE� RF]\ZLVW\� UD*�FR� QLVNLH� („obvious abnormally low”) Na
S\WDQLH� V�GX� NUDMRZHJR� RGSRZLHG]LDá�� *H� SU]HSLV� WHQ� ]H]ZDOD� SD�VWZRP� F]áRQNRZVNLP� QD
Z\PDJDQLH�RG�]DPDZLDM�FHJR�SU]HSURZDG]DQLD�ZHU\ILNDFML�QLH�W\ONR�RIHUW�Z�VSRVyE�RF]\Zi-
VW\�UD*�FR�QLVNLFK��DOH�UyZQLH*�W\FK��NWyUH�V��W\ONR�ÄUD*�FR�QLVNLH´�

2VWDWQLH�]�]DJDGQLH���MDNLPL�]DMPRZDá�VL
�7U\EXQDá��GRW\F]\áR�WHJR��F]\�RUJDQ\�DGPi-
QLVWUDFML�PDM��RERZL�]HN�VWRVRZDQLD�SU]HGPLRWRZHJR�SU]HSLVX��Z�SU]\SDGNX�NLHG\�NUDMRZH
SU]HSLV\�V��]�QLP�VSU]HF]QH�L�RGVW�SLHQLD�RG�VWRVRZDQLD�ZV]\VWNLFK�W\FK�SU]HSLVyZ��NWyU\FK
QLH�GD�VL
�]�QLP�SRJRG]Lü��2GSRZLHG(�XG]LHORQD�QD�S\WDQLH�MHVW�GR�ü�]ZL
]áD��7U\EXQDá�SU]y-
SRPQLDá�W\ONR��SRZRáXM�F�VL
�QD�VZRMH�ZF]H�QLHMV]H�RU]HF]HQLD75��*H�R�LOH�SRVWDQRZLHQLD�Gy-
UHNW\Z\�V��GRVWDWHF]QLH�SUHF\]\MQH�L�EH]ZDUXQNRZH��WR�RVRE\�SU\ZDWQH�PRJ��SRZRá\ZDü�VL

QD� QLH� Z� SRVW
SRZDQLX� SU]HG� V�GDPL� NUDMRZ\PL�� Z� V\WXDFML�� NLHG\� SD�VWZR� QLH� ZGUR*\áR
RNUH�ORQ\FK�SU]HSLVyZ�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR�Z�SU]HZLG]LDQ\P� WHUPLQLH��2Eo-
ZL�]NL�Z\QLNDM�FH�]�W\FK�SU]HSLVyZ�V��Z�MHGQDNRZ\P�VWRSQLX�ZL�*�FH�GOD�ZV]\VWNLFK�RUJa-
QyZ�ZáDG]\��-H*HOL�]DWHP�X]QDü��*H�SU]HSLV�DUW�����XVW���� MHVW�EH]ZDUXQNRZ\� L�GRVWDWHF]QLH
SUHF\]\MQ\��WR�QLH�W\ONR�V�G\�NUDMRZH��DOH�UyZQLH*�RUJDQ\�DGPLQLVWUDFML�PDM��RERZL�]HN�VWo-
VRZDQLD� RZ\FK� SU]HSLVyZ� L� ]DQLHFKDQLD� SRZRá\ZDQLD� VL
� QD� ZV]\VWNLH� VSU]HF]QH� ]� QLPL
przepisy krajowe.

=QDF]QLH�ZL
FHM�PLHMVFD� SR�ZL
FLá� ]DJDGQLHQLX� EH]SR�UHGQLHM� VNXWHF]QR�FL� SU]HSLVyZ
G\UHNW\Z\� U]HF]QLN�JHQHUDOQ\��5R]Uy*QLá�RQ�PLDQRZLFLH�GZLH� V\WXDFMH� ]ZL�]DQH�]�ZGUR*e-
QLHP�SU]HSLVyZ�G\UHNW\Z\�SU]H]�SD�VWZR�F]áRQNRZVNLH��3LHUZV]���Z�NWyUHM�ZGUR*HQLD�GRNo-
QDQR� SUDZLGáRZR� L�ZREHF� WHJR� RVRED� SU\ZDWQD�PR*H� SRZRá\ZDü� VL
� W\ONR� L� Z\á�F]QLH� QD
SU]HSLV\�SUDZD�NUDMRZHJR�RUD]�GUXJ���NLHG\�ZGUR*HQLH�QDVW�SLáR��DOH�Z�VSRVyE�QLHSUDZLGáo-
Z\��:�W\P�RVWDWQLP�SU]\SDGNX�PR*OLZH�MHVW�SRZRá\ZDQLH�VL
�EH]SR�UHGQLR�QD�SU]HSLV\�Gy-
UHNW\Z\��SRG�ZDUXQNLHP��*H�V��RQH�GRVWDWHF]QLH�SUHF\]\MQH�L�EH]ZDUXQNRZH�

                                                          
74  Ibidem par. 16–18
75  Np. orzeczenie w sprawie 8/81 Becker przeciwko Finanzamt Muenster- Innennstadt, (ECR 53, str. 71)
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�����635$:$��&�������.20,6-$��35=(&,:.2�5(38%/,&(��:à26.,(-
(„RE  DATA  PROCESSING”)

Poruszane kwestie:

− RJUDQLF]HQLH�XG]LDáX�Z�SRVW
SRZDQLX�GR�SU]HGVL
ELRUVWZ�E
G�F\FK�ZáDVQR�FL��SXEOLF]Q��
− ]DPyZLHQLD�ÄPLHV]DQH´�±�REOLF]DQLH�ZDUWR�FL�WDNLFK�]DPyZLH�
− QLHRSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD�GRW\F]\áD�SRZyG]WZD�ZQLHVLRQHJR�Z�WU\ELH�DUW������������7UDNWDWX�SU]H]�.o-
PLVM
�SU]HFLZNR�:áRFKRP�R�VWZLHUG]HQLH��*H�:áRFK\�QLH�GRSHáQLá\�VZRLFK�]RERZL�]D��Zy-
QLNDM�F\FK�]�DUW����������L����7UDNWDWX�RUD]�SU]HSLVyZ�'\UHNW\Z\�������NRRUG\QXM�FHM�SURFe-
GXU\� XG]LHODQLD� ]DPyZLH�� QD� GRVWDZ\76�� 1DUXV]HQLH� SU]HSLVyZ� SUDZD� SLHUZRWQHJR� PLDáR

SROHJDü�QD�SU]\M
FLX�ZH�:áRV]HFK�SU]HSLVyZ��]JRGQLH�]�NWyU\PL� W\ONR�SU]HGVL
ELRUVWZD��Z

NWyU\FK�ZL
NV]R�ü� XG]LDáyZ� MHVW�ZáDVQR�FL�� SXEOLF]Q�� OXE� SD�VWZD��PRJ�� ]DZLHUDü� ]� 3D�-
VWZHP�:áRVNLP�XPRZ\�GRW\F]�FH�RSUDFRZ\ZDQLD�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�GOD�So-
WU]HE�ZáDG]�SXEOLF]Q\FK��3U]HSLV\�WH��]GDQLHP�.RPLVML��VWDQRZLá\�QDUXV]HQLH�ZVSRPQLDQ\FK

ZF]H�QLHM� SU]HSLVyZ�SUDZD�ZVSyOQRWRZHJR�� 3U]HSLV\�ZáRVNLH�PLDá\�ZSUDZG]LH� ]DVWRVRZa-
QLH�� ]DUyZQR�Z�VWRVXQNX�GR�SU]HGVL
ELRUVWZ�VSR]D�3yáZ\VSX�$SHQL�VNLHJR�� MDN� L� SU]HGVL
-
ELRUVWZ�NUDMRZ\FK��WR�MHGQDN��]GDQLHP�.RPLVML��E\á\�G\VNU\PLQDF\MQH�L�VWDQRZLá\�EDULHU
�GOD

VZRERG\� SURZDG]HQLD� G]LDáDOQR�FL� JRVSRGDUF]HM� L� VZRERG\� �ZLDGF]HQLD� XVáXJ�� R� NWyU\FK

mowa w art. 43 (52) i 49 (59) Traktatu. W odpowiedzi na zarzuty przedstawione w umoty-
ZRZDQHM�RSLQLL�U]�G�ZáRVNL�WZLHUG]Lá��*H�QLH�PR*H�E\ü�PRZ\�R�LFK�G\VNU\PLQDF\MQ\P�FKa-
UDNWHU]H��SRQLHZD*�QLH�ZSURZDG]DM��RQH�UR]Uy*QLHQLD�]H�Z]JO
GX�QD�QDURGRZR�ü�Z\NRQDw-
F\�� 3RQDGWR� SD�VWZR� ZáRVNLH� SRVLDGD� ZL
NV]R�ü� XG]LDáyZ� QLH� W\ONR� Z� SU]HGVL
ELRUVWZDFK

ZáRVNLFK�� DOH� WDN*H�Z�QLHNWyU\FK� ILUPDFK� ]DJUDQLF]Q\FK�� NWyUH�PRJ�� G]L
NL� WHPX�XF]HVWQi-
F]\ü�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�Z�VHNWRU]H�SU]HWZDU]DQLD�GDQ\FK�

Naruszenie  przepisów  art.  43  (52)  i  49  (59)  Traktatu

3U]\WDF]DQH�Z\*HM�SU]HSLV\�7UDNWDWX�GRW\F]��VZRERG\��ZLDGF]HQLD�XVáXJ��,�WDN��DUW����

����� SU]HZLGXMH� ]DND]� VWRVRZDQLD� RJUDQLF]H�� Z� �ZLDGF]HQLX� XVáXJ� SU]H]� SRGPLRW\� SRFKo-
G]�FH� ]� MHGQHJR� SD�VWZD� F]áRQNRZVNLHJR� QD� WHU\WRULXP� LQQHJR� SD�VWZD� F]áRQNRZVNLHJR�

:\UD*D�RQ�]DVDG
�ZROQR�FL�SURZDG]HQLD�G]LDáDOQR�FL�JRVSRGDUF]HM�� F]\OL� LQDF]HM� SUDZR�GR

]DáR*HQLD�L�SURZDG]HQLD�SU]HGVL
ELRUVWZD�Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP��$UW����������]a-
ND]XMH�]�NROHL�RJUDQLF]H���ZLDGF]HQLD�XVáXJ�SU]H]�RE\ZDWHOL�SRFKRG]�F\FK�]�LQQHJR�SD�VWZD

QL*�RGELRUF\�W\FK�XVáXJ��2ELH�WH�ZROQR�FL�SRGOHJDM��LVWRWQ\P�RJUDQLF]HQLRP�]DZDUW\FK�Z�DUW�

��������RUD]����������,�WDN��SU]HSLV�DUW����������VWDQRZL��L*�]DVDGD�SRZ\*V]D�QLH�PD�]DVWRVo-
ZDQLD�Z�VWRVXQNX�GR�F]\QQR�FL�Z\NRQ\ZDQ\FK��QDZHW�RND]MRQDOQLH��Z�UDPDFK�ZáDG]\�XU]
-
GRZHM��=�NROHL�DUW����������SU]HZLGXMH�PR*OLZR�ü�SU]\MPRZDQLD�XVWDZ��UR]SRU]�G]H��L�DNWyZ

DGPLQLVWUDF\MQ\FK� XVWDQDZLDM�F\FK� VSHFMDOQ\� VWDWXV� GOD� FXG]R]LHPFyZ�� D� X]DVDGQLRQ\FK

Z]JO
GDPL�SRU]�GNX��EH]SLHF]H�VWZD�L�]GURZLD�SXEOLF]QHJR�

                                                          
76��2EHFQLH�G\UHNW\ZD�5DG\�������(:*�NRRUG\QXM�FD�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\
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5R]SDWUXM�F�SRZ\*V]��VSUDZ
�7U\EXQDá�]ZUyFLá�XZDJ
�QD�XWUZDORQH�RU]HF]QLFWZR�Go-
W\F]�FH�DUW����������L���������7UDNWDWX��]JRGQLH�]�NWyU\P�SU]HSLV\�WH�]DEUDQLDM��QLH�W\ONR�MDw-
QHM�G\VNU\PLQDFML� ]H�Z]JO
GX�QD�QDURGRZR�ü�� DOH� WDN*H�ZV]HONLFK� MHM� XNU\W\FK� IRUP��NWyUH
SURZDG]�� GR� W\FK� VDP\FK� UH]XOWDWyZ�77�:VSRPQLDQH�Z\*HM�ZáRVNLH� SU]HSLV\�PDM��ZSUDw-
G]LH�]DVWRVRZDQLH�GR�ZV]\VWNLFK�Z\NRQDZFyZ��EH]�Z]JO
GX�QD�QDURGRZR�ü��Z�LVWRFLH�U]HF]\
MHGQDN�IDZRU\]XM��SU]HGVL
ELRUFyZ�ZáRVNLFK��]�XZDJL�QD�EH]VSRUQ\�IDNW��*H�QLH�LVWQLDá\�ZWe-
G\�ILUP\�SRFKRG]�FH�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK��Z�NWyU\FK�ZL
NV]R�ü�XG]LDáyZ�E\áDE\
ZáRVN��ZáDVQR�FL��SXEOLF]Q��

$E\�X]DVDGQLü�WHQ�Z\PyJ�U]�G�ZáRVNL�WZLHUG]Lá��*H�E\á�RQ�QLH]E
GQ\�GOD�]DSHZQLHQLD
HIHNW\ZQHM�NRQWUROL�SU]H]�ZáDG]H�SXEOLF]QH�Z\NRQ\ZDQLD�]DPyZLH��Z�FHOX�LFK�HZHQWXDOQHM
PRG\ILNDFML��Z�]DOH*QR�FL�RG�Z\VW�SLHQLD�]GDU]H��QLH�SU]HZLG\ZDQ\FK�Z�FKZLOL�SRGSLV\Za-
QLD�XPRZ\��'OD�WHJR�W\SX�G]LDáD���MDNLP�MHVW�SU]HWZDU]DQLH�GDQ\FK��NRQLHF]QH�MHVW��DE\�SD�-
VWZR�PLDáR�PR*OLZR�ü�XG]LHOHQLD�]DPyZLHQLD�W\P�Z\NRQDZFRP��GR�NWyU\FK�PD�SHáQH�]DXIa-
QLH��5yZQLH*� L� WHQ� DUJXPHQW� ]RVWDá� RGGDORQ\�SU]H]�7U\EXQDá�� ]GDQLHP�NWyUHJR� U]�G�ZáRVNL
SRVLDGDá�GRVWDWHF]QH��URGNL�SUDZQH��DE\�PRG\ILNRZDü�]DNUHV�SUDF�Z�]DOH*QR�FL�RG�UR]ZRMX
Z\GDU]H���:�W\P�FHOX�PR*QD�E\áR�]DVWRVRZDü��URGNL�PQLHM�UHVWU\NF\MQH�Z�VWRVXQNX�GR�ZRl-
QR�FL� ]DNáDGDQLD� SU]HGVL
ELRUVWZ� RUD]� VZRERG\� �ZLDGF]HQLD� XVáXJ��:\VWDUF]DM�FH�Z� RSLQLL
7U\EXQDáX� E\áR� QDáR*HQLH� QD� SUDFRZQLNyZ� GDQHJR� SU]HGVL
ELRUF\� RERZL�]NX� GRFKRZDQLD
WDMHPQLF\�� SRG� U\JRUHP� RGSRZLHG]LDOQR�FL� NDUQHM� Z� UD]LH� QDUXV]HQLD� WDMHPQLF\�� 1LF� QLH
ZVND]\ZDáR�� *H� SHUVRQHO� SU]HGVL
ELRUVWZ� QLHSRVLDGDM�F\FK� ZL
NV]R�FLRZHJR� ZáRVNLHJR
XG]LDáX� QLH�PyJáE\� UyZQLH� VNXWHF]QLH� VSURVWDü� W\P� RERZL�]NRP��5]�G�ZáRVNL� SU]HGVWDZLá
MHV]F]H�DUJXPHQW�Z\QLNDM�F\�DUW����������XVW����7UDNWDWX��WZLHUG]�F��*H�]�XZDJL�QD�FHO�WZRU]e-
QLD� V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�RUD]� LFK�SRXIQ\� FKDUDNWHU�� G]LDáDQLD� WH�PLHV]F]�� VL
�Z
zakresie polityki publicznej (public policy���D�ZL
F�VWDQRZL�� MHGHQ�]�SU]HZLG]LDQ\FK�Z�QLP
Z\M�WNyZ��$UJXPHQW� WHQ�]RVWDá� WDN*H�RGGDORQ\�SU]H]�7U\EXQDá�� SRQLHZD*� SRXIQ\� FKDUDNWHU
GDQ\FK�QLH�MHVW�Z\VWDUF]DM�F\��DE\�X]QDü��*H�SRZVWDáRE\�MDNLHNROZLHN�]DJUR*HQLH�GOD�UHDOL]a-
FML�SROLW\NL�SXEOLF]QHM��Z�V\WXDFML�JG\E\�]DPyZLHQLH�]RVWDáR�XG]LHORQH�Z\NRQDZF\�]�LQQHJR
SD�VWZD�F]áRQNRZVNLHJR��2FKURQD�SRXIQHJR�FKDUDNWHUX�GDQ\FK�PR*H�E\ü�]DSHZQLRQD�SU]H]
LQQH�� PQLHM� GOD� VZRERG\� �ZLDGF]HQLD� XVáXJ� UHVWU\NF\MQH� G]LDáDQLD�� Z� V]F]HJyOQR�FL� SU]H]
QDáR*HQLH�RERZL�]NX�GRFKRZDQLD�WDMHPQLF\�

Naruszenie  Dyrektywy  77/62

1D�NRQLHF�7U\EXQDá�]DM�á�VL
� MHV]F]H� LQQ��NZHVWL��SRGQRV]RQ��SU]H]�.RPLVM
��D�GRWy-
F]�F�� QDUXV]HQLD�'\UHNW\Z\� ������ NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLFz-
Q\FK� QD� GRVWDZ\�� QD� VNXWHN� QLHRSXEOLNRZDQLD� RJáRV]HQLD� R� ]DPyZLHQLX�� =GDQLHP�.RPLVML
VSU]
W�GR�SU]HWZDU]DQLD�GDQ\FK�PLH�FLá�VL
�Z�]DNUHVLH�NOXF]RZHM�GOD�G\UHNW\Z\�GHILQLFML�ÄWo-
ZDUyZ´��3RQLHZD*�ZDUWR�ü�]DPyZLHQLD�SU]HNUDF]DáD�RNUH�ORQH�Z�G\UHNW\ZLH�SURJL��RJáRV]e-
QLH�R�]DPyZLHQLX�SRZLQQR�]RVWDü�RSXEOLNRZDQH�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XUo-
pejskich, zgodnie z art. 9 dyrektywy78��8]DVDGQLDM�F�QLHRSXEOLNRZDQLH�RJáRV]H��R�]DPyZLe-
QLX�U]�G�ZáRVNL�DUJXPHQWRZDá��*H�]DPyZLHQLH�REHMPRZDáR�QLH�W\ONR�]DNXS�VSU]
WX��DOH�Uyw-
QLH*�XVáXJL�]ZL�]DQH�]�XWZRU]HQLHP��SODQRZDQLHP��LQVWDODFM���XWU]\PDQLHP�L�RGELRUHP�WHFh-
                                                          
77  Patrz orzeczenie w sprawie 22/80 Boussac przeciwko Gerstenmeierowi, ECR 1980 str. 3427
78  Obecnie art. 9 dyrektywy Rady 93/36/EEC.
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QLF]Q\P�V\VWHPX��D�F]DVDPL�UyZQLH*�MHJR�HNVSORDWDFM���6DP�VSU]
W��Z�RSLQLL�U]�GX�ZáRVNLe-
JR��SHáQLá�MHG\QLH�SRPRFQLF]��URO
�Z�VWRVXQNX�GR�XVáXJ�]ZL�]DQ\FK�]�XWZRU]HQLHP�V\VWHPX
SU]HWZDU]DQLD�GDQ\FK��'\UHNW\ZD�������QLH�PLDáD�Z�WHM�V\WXDFML�]DVWRVRZDQLD��SRQLHZD*�So-
M
FLH� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� GRW\F]\� MHG\QLH� W\FK� ]DPyZLH��� NWyU\FK� ]DVDGQi-
czym elementem jest dostawa towarów79��:�W\P�PLHMVFX�QDOH*\�]ZUyFLü�XZDJ
�QD�IDNW��*H�Z
PRPHQFLH� XG]LHODQLD� ]DPyZLHQLD� QLH� E\áR� MHV]F]H� G\UHNW\Z\� NRRUG\QXM�FHM� SURFHGXU\
XG]LHODQLD� ]DPyZLH�� QD� XVáXJL�� UR]VWU]\JQL
FLH� ZL
F� NZHVWLL� F]\� SU]HGPLRWRZH� F]\QQR�FL
PLHV]F]��VL
�Z�]DNUHVLH�Ä]DPyZLHQLD�SXEOLF]QHJR�QD�GRVWDZ\´�E\áR�R�W\OH�LVWRWQH��*H�Z�SU]y-
SDGNX�QHJDW\ZQHM�RGSRZLHG]L�QD�WR�S\WDQLH��QLH�PLDá\E\�Z�RJyOH�]DVWRVRZDQLD�ZVSyOQRWRZH
SURFHGXU\�XG]LHODQLD�]DPyZLH���$UW����SNW��D��GHILQLRZDá�]DPyZLHQLD�SXEOLF]QH�QD�GRVWDZ\�
MDNR�]DPyZLHQLD�R�FKDUDNWHU]H�PDM�WNRZ\P��NWyU\FK�SU]HGPLRWHP�MHVW�NXSQR��NXSQR�QD�UDW\�
QDMHP��G]LHU*DZD� OXE� OHDVLQJ� WRZDUyZ��5]�G�ZáRVNL�XWU]\P\ZDá��*H�GRVWDZD�V\VWHPX�SU]e-
WZDU]DQLD�GDQ\FK�QLH�PLH�FL�VL
�Z�]DNUHVLH�SRM
FLD�ÄWRZDU´��=DPyZLHQLD�QD�V\VWHP\�SU]HWZa-
U]DQLD�GDQ\FK�REHMPRZDá\��SR]D�VDP\P�VSU]
WHP�L�RSURJUDPRZDQLHP��UyZQLH*�XVáXJL�]ZL�-
]DQH�]�LFK�]�XWU]\P\ZDQLHP��NWyU\FK�ZDUWR�ü�E\áD�Z�SUDNW\FH�E\áD�ZL
NV]D�QL*�ZDUWR�ü�Go-
VWDZ��=GDQLHP�U]�GX�ZáRVNLHJR��Z�SU]\SDGNX�]DPyZLH��PLHV]DQ\FK��G\UHNW\ZD�QD�GRVWDZ\
SRZLQQD� PLHü� ]DVWRVRZDQLH� MHG\QLH� Z� V\WXDFML�� NLHG\� ZDUWR�ü� ]DPDZLDQ\FK� WRZDUyZ� MHVW
ZL
NV]D�DQi*HOL�XVáXJ�

=� NROHL� ]GDQLHP� U]HF]QLND�0LVFKR�� ]DPyZLHQLH� ÄPLHV]DQH´� SRZLQQR� E\ü� WUDNWRZDQH
MDNR�SRGOHJDM�FH�SU]HSLVRP�G\UHNW\Z\��QDZHW�MH*HOL�ZDUWR�ü�]DPDZLDQ\FK�XVáXJ�MHVW�ZL
NV]D
DQL*HOL�ZDUWR�ü� WRZDUyZ�80� -H*HOL�]D��FHOHP�G\UHNW\Z\�E\áRE\�Z\á�F]HQLH�SHZQHJR�URG]DMX
WRZDUyZ�VSRG�MHM�]DNUHVX��E\áRE\�WR�H[SUHVVLV�YHUELV�Z�QLHM�Z\UD*RQH�81

2GQRV]�F�VL
�GR�NZHVWLL�REM
FLD�]DNUHVHP�G\UHNW\Z\�R�GRVWDZDFK�]DPyZLH��ÄPLHV]a-
Q\FK´�� 7U\EXQDá� ]DXZD*\á�� *H� G\UHNW\ZD� WD� PD� ]DVWRVRZDQLH� GR� VSU]
WX� NRPSXWHURZHJR
(„hardware” ���D�]DWHP�RJáRV]HQLH�R�]DPyZLHQLX�QD�MHJR�GRVWDZ
�SRZLQQR�]RVWDü�RSXEOLNo-
ZDQH��QDZHW�MH*HOL�]DPyZLHQLH�GRW\F]\�JáyZQLH�XVáXJ82��'RVWDZD�VSU]
WX�GOD�V\VWHPX�PR*H
E\ü�Z�W\P�SU]\SDGNX�RGG]LHORQD�RG�F]\QQR�FL�]ZL�]DQ\FK�]�MHJR�XWZRU]HQLHP�L�HNVSORDWa-
FM���:�SU]\SDGNX�RGG]LHOHQLD�GRVWDZ�RG�XVáXJ�PRJáRE\�VL
� MHGQDN�RND]Dü��*H�QLH�]DFKRG]L
SRWU]HED�SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX��SRQLHZD*�QLH�]RVWDá\�SU]HNURF]RQH�SURJL�]�Gy-
UHNW\Z��7U\EXQDá�QLH�XG]LHOLá�QDWRPLDVW�Z\UD(QHM�RGSRZLHG]L�QD�S\WDQLH��FR�Z�V\WXDFML��NLHG\
GRVWDZD� WRZDUyZ�QLH�PR*H�]� Uy*Q\FK�SRZRGyZ�E\ü�RGG]LHORQD�RG�XVáXJ� OXE� WH*�PR*H�E\ü
ZSUDZG]LH�RGG]LHORQD��DOH�SRFL�JQ
áRE\� WR�]D�VRE��QDGPLHUQH�NRV]W\�GOD�]DPDZLDM�FHJR�83

$UJXPHQWHP�SU]HFLZNR�VWRVRZDQLX�Z�WDNLP�SU]\SDGNX�G\UHNW\Z\�R�GRVWDZDFK�PR*H�E\ü�WR�
L*�]DVDG\�U]�G]�FH�XG]LHODQLHP�]DPyZLH��QD�GRVWDZ\�QLHNRQLHF]QLH�PXV]��E\ü�RGSRZLHGQLH
w stosunNX�GR�XVáXJ�84

3UREOHP� VWRVRZDQLD� G\UHNW\Z\� GR� ]DPyZLH�� ÄPLHV]DQ\FK´� ]RVWDá� SRUXV]RQ\� SU]H]
U]HF]QLND�0LVFKR�� -HJR� ]GDQLHP�NOXF]RZH� ]QDF]HQLH�PD� VSRVyE�REOLF]HQLD�ZDUWR�FL� WDNLFK
]DPyZLH���ELRU�F�SRG�XZDJ
�IDNW��*H�G\UHNW\Z\�PDM��]DVWRVRZDQLH�W\ONR�SRZ\*HM�SHZQ\FK

                                                          
79  Patrz art. 1 pkt (a) dyrektywy 77/62, obecnie definicja ta zawarta jest w art. 1 pkt (a) dyrektywy 93/36
80  Patrz par. 45 opinii
81  Ibidem
82  Patrz par. 17–19
83  S.Arrowsmith „A guide...” str. 89
84  Ibidem



2U]HF]HQLD�7U\EXQDáX�±�RPyZLHQLH

41

SURJyZ��,QQ\PL�VáRZ\��F]\�LVWRWQD�MHVW�ZDUWR�ü�VDP\FK�W\ONR�WRZDUyZ�F]\�WH*�WRZDUyZ�ZUD]
]� XVáXJDPL�� =GDQLHP� U]HF]QLND� Z� W\P� SU]\SDGNX� LVWRWQD� MHVW� W\ONR� ZDUWR�ü� WRZDUyZ�85

:�SU]\SDGNX�LQWHUHVXM�FHJR�QDV�]DPyZLHQLD�RERZL�]HN�SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX
SRZVWDáE\�ZL
F�Z\á�F]QLH�Z� V\WXDFML�� Z� NWyUHM� ZDUWR�ü� VDP\FK� SURGXNWyZ� SU]HNUDF]DáDE\
SURJL� RNUH�ORQH� Z� G\UHNW\ZLH�� 5]HF]QLN� ZVND]\ZDá� GDOHM� QD� RNROLF]QR�ü�� *H� Z� SHZQ\FK�
Z\PLHQLRQ\FK�ZSURVW�Z�G\UHNW\ZDFK�V\WXDFMDFK�XVáXJL�SRZLQQ\�E\ü�MHGQDN�WUDNWRZDQH�MDNR
F]
�ü�GRVWDZ\�GDQHJR�SURGXNWX�� L�Z� W\P�SU]\SDGNX�ZDUWR�ü�XVáXJ�SRZLQQD�E\ü�GRGDQD�GR
ZDUWR�FL�SURGXNWX��,�WDN��DUW����SNW��D��VWDQRZLá��*H�GRVWDZD�SURGXNWX�PR*H�REHMPRZDü�F]\n-
QR�FL�]ZL�]DQH�]� LFK�UR]PLHV]F]HQLHP�RUD]� LQVWDODFM���*G\E\�ZL
F�XVáXJL�]ZL�]DQH�]�RSUo-
JUDPRZDQLHP�PLDá\�FKDUDNWHU�SRPRFQLF]\�Z�VWRVXQNX�GR�GRVWDZ\�SURGXNWX� WR�SRZLQQR� WR
E\ü�ZSURVW�Z\UD*RQH�Z�G\UHNW\ZLH�86

:V]\VWNLH�SRZ\*V]H�UR]ZD*DQLD��GRW\F]�FH�VWRVRZDQLD�G\UHNW\Z\�R�GRVWDZDFK�Z�VWo-
VXQNX�GR�]DPyZLH��ÄPLHV]DQ\FK´��VWUDFLá\�MHGQDN�QD�DNWXDOQR�FL�ZUD]�]�SU]\M
FLHP�'\UHk-
W\Z\�������R� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� XVáXJL��=JRGQLH� ]
DUW����G\UHNW\Z\��MH*HOL�SU]HGPLRWHP�]DPyZLHQLD�V��UyZQRF]H�QLH�WRZDU\�Z�UR]XPLHQLX�Gy-
UHNW\Z\�R�GRVWDZDFK��MDN�L�XVáXJL��]DPyZLHQLH�MHVW�REM
WH�G\UHNW\Z��R�XVáXJDFK��MH*HOL�ZDr-
WR�ü�XVáXJ�SU]HNUDF]D�ZDUWR�ü�WRZDUyZ�REM
W\FK�W\P�]DPyZLHQLHP�

1D�NRQLHF�QDOH*\�RGQLH�ü�VL
�GR�MHV]F]H�MHGQHJR�DUJXPHQWX�X]DVDGQLDM�FHJR��]GDQLHP
U]�GX�ZáRVNLHJR��QLHRSXEOLNRZDQLH�RJáRV]HQLD��=DPyZLHQLD�WH�PLDá\�VL
�PLH�FLü�Z�]DNUHVLH
Z\M�WNyZ��SU]HZLG]LDQ\FK�Z�DUW����XVW����SNW��J��G\UHNW\Z\��=JRGQLH�]�W\P�SU]HSLVHP�]DPa-
ZLDM�F\�PR*H�RGVW�SLü�RG�VWRVRZDQLD�SURFHGXU�SU]HZLG]LDQ\FK�Z�G\UHNW\ZLH��Z�SU]\SDGNX

]DPyZLH���NWyUH�]JRGQLH�]�SU]HSLVDPL�GDQHJR�SD�VWZD�]RVWDá\�X]QDQH�]D� WDMQH�� OXE�NWyU\FK
UHDOL]DFMD�Z��ZLHWOH�W\FK�SU]HSLVyZ�Z\PDJD�V]F]HJyOQ\FK��URGNyZ�EH]SLHF]H�VWZD�OXE�JG\
Z\PDJD�WHJR�RFKURQD�LVWRWQ\FK�LQWHUHVyZ�EH]SLHF]H�VWZD�GDQHJR�SD�VWZD�F]áRQNRZVNLHJR�

=GDQLHP�MHGQDN�7U\EXQDáX�SU]HVWU]HJDQLH�SRXIQR�FL�GDQ\FK�QLH�MHVW�X]DOH*QLRQH�RG�SXEOLFz-
QHM� ZáDVQR�FL� SU]HGVL
ELRUVWZD�� NWyUHPX� XG]LHOD� VL
� ]DPyZLHQLD�� 2GGDORQ\� ]RVWDá� UyZQLH*
DUJXPHQW�]�DUW����XVW����SNW��H��GRW\F]�F\�]DPyZLH��GRGDWNRZ\FK�QD�GRVWDZ\��Z�SU]\SDGNX
NWyU\FK�QLH�PD�RERZL�]NX�SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P��7U\EXQDá�X]QDá

ZL
F�5HSXEOLN
�:áRVN��]D�ZLQQ��QDUXV]HQLD�SU]HSLVyZ�'\UHNW\Z\�������NRRUG\QXM�FHM�SUo-
FHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�

2.7  SPRAWA  C-247/89  KOMISJA  PRZECIWKO REPUBLICE  PORTUGALII
(„LOTNISKO  W  LIZBONIE”)

Poruszane kwestie:
±�SU]HGVL
ELRUVWZR�]DU]�G]DM�FH�XVáXJDPL�WUDQVSRUWRZ\PL�

±�Z\á�F]HQLD�]�]DNUHVX�G\UHNW\Z\�R�GRVWDZDFK�

±�RGSRZLHG]LDOQR�ü�SD�VWZD�]D�G]LDáDQLD�]DPDZLDM�FHJR

6SUDZD� GRW\F]\áD� SRZyG]WZD� ZQLHVLRQHJR� Z� WU\ELH� DUW�� ���� ������ 7UDNWDWX� SU]H]
.RPLVM
�SU]HFLZNR�5HSXEOLFH�3RUWXJDOLL�R�QLH�Z\ZL�]DQLH�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK

                                                          
85  Patrz par. 47 opinii
86  Ibidem
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]�'\UHNW\Z\�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\87.
1DUXV]HQLH�SU]HSLVyZ�WHM�G\UHNW\Z\�QDVW�SLáR�]GDQLHP�.RPLVML�SRSU]H]�QLH�Z\VáDQLH��FHOHP
RSXEOLNRZDQLD�Z�']LHQQLNX�8U]
GRZ\P��RJáRV]HQLD�R�]DPyZLHQLX�XG]LHODQ\P�SU]H]�$HUo-
SRUWRV� H� 1DYHJDFDR� $HUHD� GDOHM� ]ZDQ�� $1$�(3�� $1$�(3� WR� SU]HGVL
ELRUVWZR� SXEOLF]QH
RGSRZLHG]LDOQH�]D�ZVSLHUDQLH�G]LDáD��RSHUDF\MQ\FK�L�UR]ZRMRZ\FK�Z�VIHU]H�ORWQLFWZD�F\ZLl-
QHJR�� Z� FHOX� QDG]RURZDQLD� L� NRQWUROL� UXFKX� SRZLHWU]QHJR� L� XPR*OLZLHQLD� VDPRORWRP� EHz-
SLHF]QHJR�VWDUWX�L�O�GRZDQLD��$1$�(3�SHáQLáD�WDN*H�RERZL�]NL�L�Z\NRQ\ZDáD�XVáXJL��WZRU]�-
FH� LQWHJUDOQ�� F]
�ü� LQIUDVWUXNWXU\� ORWQLVND� Z� /L]ERQLH�� 1DUXV]HQLH� SU]HSLVyZ� '\UHNW\Z\
������PLDáR� QDVW�SLü� QD� VNXWHN� RSXEOLNRZDQLD� ]DSURV]HQLD� GR� VNáDGDQLD� RIHUW�Z\á�F]QLH�Z
MHGQHM�]�JD]HW�SRUWXJDOVNLFK��3R�]DSR]QDQLX�VL
�]� WUH�FL�� WHJR�RJáRV]HQLD�.RPLVMD�GRV]áD�GR
ZQLRVNX��*H� ]DPyZLHQLH� XG]LHODQH� SU]H]�$1$�(3�PLH�FL� VL
�Z� ]DNUHVLH�'\UHNW\Z\� �����
NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��QD�GRVWDZ\��D�SRQLHZD*�QLH�]DFKRG]Lá�Z�W\P
SU]\SDGNX�� *DGHQ� ]�Z\M�WNyZ� RG� VWRVRZDQLD� MHM� SU]HSLVyZ�� NRQLHF]QH� E\áR� RSXEOLNRZDQLH
RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��.RPLVMD�ZQLRVáD
ZL
F�VSUDZ
�GR�7U\EXQDáX�R�X]QDQLH��*H�3RUWXJDOLD�QLH�GRSHáQLáD�VZRLFK�]RERZL�]D��Z\Qi-
NDM�F\FK�]�G\UHNW\Z\��5]�G�SRUWXJDOVNL�XWU]\P\ZDá��*H�Z�RPDZLDQHM�V\WXDFML�QLH�]DFKRG]LáD
NRQLHF]QR�ü� SXEOLNDFML� RJáRV]HQLD�� SRQLHZD*� $1$�(3� MHVW� SRGPLRWHP� DGPLQLVWUXM�F\P
XVáXJDPL� WUDQVSRUWRZ\PL� L� MDNR� WDNL�QLH�SRGOHJD�SU]HSLVRP�G\UHNW\Z\��'\VNXVMD��GR� MDNLHM
GRV]áR�Z�HIHNFLH�ZV]F]
FLD�SRVW
SRZDQLD�SU]H]�.RPLVM
�NRQFHQWURZDáD�VL
�ZL
F�JáyZQLH�QD
kwestii zakresu przedmiotowego Dyrektywy 77/62.

Stosowanie  Dyrektywy  77/62

:�PRPHQFLH�RJáDV]DQLD�]DSURV]HQLD�GR�VNáDGDQLD�RIHUW�DUW����XVW����SNW��D��'\UHNW\Z\
������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�VWDQRZLá��L*�MHM
SU]HSLV\� QLH� PDM�� ]DVWRVRZDQLD� GR� ]DPyZLH�� XG]LHODQ\FK� SU]H]� ÄSRGPLRW\� ]DU]�G]DM�FH
XVáXJDPL� WUDQVSRUWRZ\PL�´� 5]�G� SRUWXJDOVNL� WZLHUG]Lá�� *H� SU]HGPLRWRZH� ]DPyZLHQLH� E\áR
REM
WH� ]DNUHVHP� Z\á�F]HQLD�� =� NROHL� .RPLVMD� XWU]\P\ZDáD�� *H� Z\á�F]HQLH� WR� PD� EDUG]LHM
RJUDQLF]RQ\�]DVL
J��SRQLHZD*�RGQRVL�VL
�Z\á�F]QLH�GR�ZáD�FLZ\FK�XVáXJ�WUDQVSRUWRZ\FK��QLH
]D�� GR� F]\QQR�FL� WRZDU]\V]�F\FK�� MDNLH� E\á\�Z\NRQ\ZDQH�ZáD�QLH� SU]H]�$1$�(3�� 3RJO�G
yZ�E\á�NZHVWLRQRZDQ\�SU]H]�U]�G�SRUWXJDOVNL��NWyU\�WZLHUG]Lá��*H�XVáXJL�Z\QLNDM�FH�]H�VWDWXWX
$1$�(3� RUD]� XVáXJL� WUDQVSRUWRZH� E\á\� SRá�F]RQH� QLHUR]HUZDOQLH� ]H� VRE�� L� QDZ]DMHP� VL

X]XSHáQLDá\��D�]DWHP�$1$�(3�SRZLQQD�E\ü�WUDNWRZDQD�MDNR�SRGPLRW�]DU]�G]DM�F\�XVáXJDPL
WUDQVSRUWRZ\PL�L�QLH�SRGOHJDM�F\�SU]HSLVRP�'\UHNW\Z\��������1D�SRSDUFLH�WHM�DUJXPHQWDFML
U]�G�SRUWXJDOVNL�SRZRáDá�VL
� MHV]F]H�QD�SU]HSLV\�'\UHNW\Z\�5DG\�������88 z dnia 17 wrze-
�QLD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SU]H]�SRGPLRW\�G]LDáDM�FH�Z�VHk-
WRUDFK�JRVSRGDUNL�ZRGQHM��HQHUJHW\NL�� WUDQVSRUWX� L� WHOHNRPXQLNDFML��'\UHNW\ZD�WD�GRW\F]\áD
]DPyZLH��Z\á�F]RQ\FK� ]� ]DNUHVX�'\UHNW\Z\������� D� IDNW��*H�$1$�(3�]QDOD]áD� VL
�Z�UyG
SRGPLRWyZ�SRGOHJDM�F\FK�SU]HSLVRP�'\UHNW\Z\����������ZLDGF]\á��]GDQLHP�U]�GX�SRUWXJDl-
skieJR��*H� QLH�PLDá\� GR� QLHM� ]DVWRVRZDQLD� SU]HSLV\�'\UHNW\Z\� �������1D� NRQLHF� U]�G� SRU�
WXJDOVNL� SRVáX*\á� VL
� MHV]F]H� DUJXPHQWDPL� Z\NáDGQL� KLVWRU\F]QHM�� '\UHNW\ZD� ������ ]RVWD�

                                                          
87��2EHFQLH�G\UHNW\ZD�5DG\�]�GQLD����F]HUZFD������U��������((&�NRRUG\QXM�FD�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK na

dostawy
88  Obecnie dyrektywa Rady 93/38/EEC z dnia 14 czerwca 1993 r.
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áD�PLDQRZLFLH�]PLHQLRQD�SU]H]�SU]HSLV\�'\UHNW\Z\���������NWyUH�ZSURZDG]Lá\�LVWRWQH�]PLa-
Q\�Z�]DNUHVLH� LQWHUHVXM�F\FK�QDV�Z\á�F]H���2� LOH�DUW����XVW����SNW� �D��G\UHNW\Z\�Z�EU]PLH�
QLX�RU\JLQDOQ\P�Z\á�F]Dá�VSRG�MHM�G]LDáDQLD�ÄRUJDQ\�]DU]�G]DM�FH�XVáXJDPL�WUDQVSRUWRZ\PL´�
R� W\OH� Z\á�F]HQLH� WR� Z� EU]PLHQLX� QDGDQ\P� SU]H]� '\UHNW\Z
� ������� GRW\F]\áR� MHG\QLH
ÄSU]HZR(QLNyZ�O�GRZ\FK��SRZLHWU]Q\FK��PRUVNLFK�RUD]�ZyG��UyGO�GRZ\FK´�D�ZL
F�EH]�Z�t-
SLHQLD�E\áR�Z
*V]H��5]HF]��EH]VSRUQ��E\áR�� L*�QD�VNXWHN�ZSURZDG]HQLD� WHM�]PLDQ\�UyZQLH*
XVáXJL��ZLDGF]RQH�SU]H]�$1$�(3�]RVWDá\�REM
WH�SU]HSLVDPL�G\UHNW\Z\�R�GRVWDZDFK��3RJO�G
WDNL�QLH�E\á�NZHVWLRQRZDQ\�SU]H]�*DGQ��]H�VWURQ�SRVW
SRZDQLD��:�FKZLOL�RJáDV]DQLD�]DPó-
ZLHQLD�RERZL�]\ZDáD�MHGQDN�'\UHNW\ZD�������Z�MHM�ZHUVML�RU\JLQDOQHM��]�V]HUV]\P�]DNUHVHP
Z\á�czenia.

7U\EXQDá�QLH�]JRG]Lá�VL
�]�DUJXPHQWDFM��.RPLVML�L�X]QDá��*H�]DPyZLHQLD�XG]LHODQH�SU]H]

$1$�(3�QLH�SRGOHJDá\�SU]HSLVRP�'\UHNW\Z\��������7U\EXQDá�SU]\M�á�EDUG]R�V]HURN��GHILQi-
FM
�XVáXJ�WUDQVSRUWRZ\FK��VWZLHUG]DM�F��L*�NRQFHSFMD�SRGPLRWyZ��NWyUH�DGPLQLVWUXM��XVáXJDPL

transportowymi, o których mowa w art. 2 ust. 2 pkt (a) dyrektywy, w jej wersji oryginalnej,
ÄRGQRVL�VL
�GR�VHNWRUD�XVáXJ�WUDQVSRUWRZ\FK�Z�RJyOQR�FL�´�8VáXJL��ZLDGF]RQH�SU]H]�$1$�(3

E\á\� ERZLHP� �FL�OH� ]ZL�]DQH� ]� SU]HZR]HP�RVyE� L� áDGXQNLHP�� NWyU\� E\áE\� QLHPR*OLZ\� EH]

RGSRZLHGQLHM�LQIUDVWUXNWXU\�Z�V]F]HJyOQR�FL�ORWQLVND��7U\EXQDá�QLH�]JRG]Lá�VL
�UyZQLH*�]�Dr-
JXPHQWDFM��.RPLVML��L*�]PLDQD�ZSURZDG]RQD�SU]H]�'\UHNW\Z
��������PLDáD�MHG\QLH�FKDUDk-
WHU� SRU]�GNRZ\�� ]D�� LQWHUHVXM�F\� QDV� SU]HSLV�Z� MHJR� RU\JLQDOQ\P� EU]PLHQLX� SRZLQLHQ� E\ü

LQWHUSUHWRZDQ\�Z� VSRVyE� RJUDQLF]RQ\�� MDNR�PDM�F\� ]DVWRVRZDQLH�Z\á�F]QLH� GR� SRGPLRWyZ

SU]HZR*�F\FK�SDVD*HUyZ�SRPL
G]\�GZRPD�SXQNWDPL�

2VWDWHF]QLH�SRZyG]WZR�.RPLVML�]RVWDáR�RGGDORQH�

1D�PDUJLQHVLH�SRZ\*V]\FK� UR]ZD*D��� QDOH*\� ]DXZD*\ü��*H�Z\LQWHUSUHWRZDQ\� ]� RU]e-
F]HQLD�7U\EXQDáX�V]HURNL�]DNUHV�Z\á�F]HQLD�VSRG�G]LDáDQLD�SU]HSLVyZ�G\UHNW\Z\��QLH�PD�MX*

REHFQLH�WDNLHJR�]QDF]HQLD��6WDQ�SUDZQ\�GRW\F]�F\�]DPyZLH��SXEOLF]Q\FK�Z�VHNWRU]H�WUDQs-
SRUWX� XOHJá� LVWRWQ\P� ]PLDQRP� RG� F]DVX� SU]\M
FLD� SRZ\*V]HJR� RU]HF]HQLD�� =DPyZLHQLD

XG]LHODQH�SU]H]�SRGPLRW\�WUXGQL�FH�VL
�WUDQVSRUWHP�V��Z\á�F]RQH�]�]DNUHVX�REHFQLH�RERZL�-
]XM�FHM�'\UHNW\Z\�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Go-
VWDZ\��DUW����XVW���SNW� �D��� V�� MHGQDN� UyZQRF]H�QLH�REM
WH�]DNUHVHP�'\UHNW\Z\�5DG\������

]����F]HUZFD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�SU]H]�SRd-
PLRW\�G]LDáDM�FH�Z�VHNWRUDFK�JRVSRGDUNL�ZRGQHM��HQHUJHW\F]Q\P��WUDQVSRUWX�L�WHOHNRPXQLNa-
FML��$1$�(3�Z\PLHQLRQD�MHVW�REHFQLH�Z�]Dá�F]QLNX�9,,,� WHM�G\UHNW\Z\�MDNR�SRGPLRW�]REo-
ZL�]DQ\�GR�MHM�VWRVRZDQLD��1DOH*\�MHGQDN�]ZUyFLü�XZDJ
�QD�IDNW��*H�]DVDG\�U]�G]�FH�]DPó-
ZLHQLDPL�XG]LHODQ\PL�QD�SRGVWDZLH�'\UHNW\Z\��������V��]QDF]QLH�EDUG]LHM�HODVW\F]QH�L�PQLHM

U\JRU\VW\F]QH�DQL*HOL�WHQ�Z\QLNDM�FH�]�'\UHNW\Z\�������

.ZHVWLD��SRGPLRWyZ���]D��NWyUH��SD�VWZR��QLH��SRGQRVL��RGSRZLHG]LDOQR�FL

1D�NRQLHF�QDOH*\�]DM�ü�VL
�MHV]F]H�NZHVWL��SRUXV]RQ��SU]H]�U]�G�SRUWXJDOVNL�RUD]�SU]H]
U]HF]QLND��GR�NWyUHM�MHGQDN�7U\EXQDá�VL
�QLH�XVWRVXQNRZDá��&KRG]L�WX�R�SUREOHP�SRGPLRWyZ
]DPDZLDM�F\FK��]D�NWyU\FK�G]LDáDQLD�SD�VWZR�QLH�SRGQRVL�RGSRZLHG]LDOQR�FL��5]�G�SRUWXJDl-
VNL�XWU]\P\ZDá��*H�QDUXV]HQLH�SU]HSLVyZ�G\UHNW\Z\�QLH�PR*H�E\ü�SU]\SLVDQH�SD�VWZX�SRUWu-
JDOVNLHPX��SRQLHZD*�$1$�(3�MHVW�RVRE��SUDZQ�� LQQ��QL*�RUJDQ�SD�VWZRZ\��]D��RERZL�]HN
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SXEOLNDFML� RJáRV]HQLD� R� ]DPyZLHQLX� GRW\F]\� V\WXDFML�� NLHG\� ]DPDZLDM�F\P� MHVW�ZáD�QLH� RU�
JDQ�SD�VWZRZ\��8VWRVXQNRZXM�F�VL
�GR� WHM�NZHVWLL�U]HF]QLN89� WZLHUG]Lá��*H�QDUXV]HQLH�SU]H�
SLVyZ� SUDZD� ZVSyOQRWRZHJR� SRSU]H]� GDQ\� SRGPLRW� PR*H� E\ü� SU]\SLVDQH� SD�VWZX�� MH*HOL
SD�VWZR�WR�MHVW�Z�MDNL��VSRVyE�RGSRZLHG]LDOQH�]D�]DFKRZDQLH�WDNLHJR�SRGPLRWX��QDUXV]DM�FH
ZVSRPQLDQH�SU]HSLV\��2GSRZLHG]LDOQR�ü� WD�PR*H�SU]\ELHUDü�Uy*QH�SRVWDFL�±�SD�VWZR�PR*H
QS��XWZRU]\ü�SRGPLRW�OXE�ZVSLHUDü�JR�Z�SUDNW\NDFK�QLH]JRGQ\FK�]�]DVDGDPL�SUDZD�ZVSyl-
QRWRZHJR��$1$�(3�MHVW�RVRE��SUDZQ��SUDZD�SXEOLF]QHJR��QLH]DOH*Q��� MH�OL�FKRG]L�R�MHM�Dd-
PLQLVWUDFM
��RUD]�ILQDQVH��)DNW��*H�]RVWDáD�]DNZDOLILNRZDQD�MDNR�SU]HGVL
ELRUVWZR�SXEOLF]QH�Z
UH]XOWDFLH�GRPLQXM�FHJR�ZSá\ZX�SD�VWZD�QD�SRZRá\ZDQLH�MHM�RUJDQyZ��QLH�Z\VWDUF]Dá��]Ga-
niem rzeczQLND��GR�DXWRPDW\F]QHJR�SU]\SLV\ZDQLD�MHM�G]LDáDQLD�SD�VWZX�

7U\EXQDá�RGGDODM�F�SRZyG]WZR�.RPLVML�QD�VNXWHN�X]QDQLD��L*�QLH�GRV]áR�GR�QDUXV]HQLD
SU]HSLVyZ�SUDZD�ZVSyOQRWRZHJR��QLH�RGQLyVá�VL
�GR�NZHVWLL�HZHQWXDOQHM�RGSRZLHG]LDOQR�FL
SD�VWZD�]D�G]LDáDQLD�QLHNWyU\FK�]DPaZLDM�F\FK�

2.8  SPRAWA  C-24/91  KOMISJA  PRZECIWKO KRÓLESTWU  HISZPANII
(„UNIWERSYTET  W  MADRYCIE”)

Poruszane kwestie:
− QLHRSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�
− SU]HVáDQNL�]DVWRVRZDQLD�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLNDFML�RJáRV]HQLD

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD� GRW\F]\áD� SRZyG]WZD� ZQLHVLRQHJR� SU]H]� .RPLVM
� Z� WU\ELH� DUW�� ���� ������ R
stwierG]HQLH��*H�.UyOHVWZR�+LV]SDQLL�QLH�GRSHáQLáR� VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]�G\�
UHNW\Z\� ������� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� Eu-
GRZODQH�� .ZHVWLD� QDUXV]HQLD� W\FK� ]DVDG� SRZVWDáD� Z� ]ZL�]NX� ]� XG]LHOHQLHP� SU]H]� ]DU]�G
8QLZHUV\WHWX�&RPSOXWHQVH�Z�0DGU\FLH�]DPyZLHQLD�QD�URERW\�EXGRZODQH�SROHJDM�FH�QD�URz-
EXGRZLH� L� UHPRQFLH� MHGQHJR� ]� Z\G]LDáyZ� 8QLZHUV\WHWX�� EH]� XSU]HGQLHJR� RSXEOLNRZDQLD
RJáRV]HQLD� R� ]DPyZLHQLX� Z� ']LHQQLNX� 8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK�� 3LHQL�G]H� QD
PRGHUQL]DFM
� L� UHPRQW� ]RVWDá\�SU]\]QDQH�Z� VW\F]QLX� SU]H]�0LQLVWHUVWZR�(GXNDFML�� ]D�� SUD�
FH� SRZLQQ\� ]DNR�F]\ü� VL
� SU]HG� �� SD(G]LHUQLND� WHJR*� URNX�� WDN� DE\� Z\G]LDá� E\á� JRWRZ\
QD�SU]\M
FLH�QRZ\FK�VWXGHQWyZ��=�DNW� VSUDZ\�Z\QLNDáR��*H�SUDFH�SRZLQQ\�SRWUZDü� VLHGHP
L�Syá�PLHVL�FD��D�ZL
F�]DNR�F]\ü�VL
�SU]HG�UR]SRF]
FLHP�QRZHJR�URNX�DNDGHPLFNLHJR��:áa-
G]H�8QLZHUV\WHWX�X]QDá\�MHGQDN��*H�SUDFH�PDM��EDUG]R�SLOQ\�FKDUDNWHU�L�XG]LHOLá\�]DPyZLHQLD
QD�LFK�Z\NRQDQLH�EH]�RSXEOLNRZDQLD�RJáRV]HQLD�Z�']LHQQLNX�8U]
GRZ\P��RJUDQLF]DM�F�VL

Z\á�F]QLH�GR�LQIRUPDFML�Z�JD]HWDFK�KLV]SD�VNLFK��.RPLVMD�X]QDáD��*H�Z�WHM�V\WXDFML�QLH�E\�
áR� SRGVWDZ� GR� VNRU]\VWDQLD� ]� GREURG]LHMVWZD� DUW�� �� SNW� �G�� '\UHNW\Z\� ������� XPR*OLZLD�
M�FeJR�� Z� SHZQ\FK� HQXPHUDW\ZQLH� Z\PLHQLRQ\FK� V\WXDFMDFK�� RGVW�SLHQLH� RG� RJyOQ\FK
]DVDG� GRW\F]�F\FK� XG]LHODQLD� ]DPyZLH��� Z� V]F]HJyOQR�FL� Z\PRJX� SXEOLNDFML� RJáRV]HQLD
L�ZQLRVáD�VSUDZ
�GR�7U\EXQDáX�]�ZQLRVNLHP�R�X]QDQLH�+LV]SDQLL�ZLQQHM�QDUXV]HQLD�'\UHNWy-
wy 71/305.

                                                          
89  Opinia Rzecznika Generalnego ECR 1991 str. I–3659, par. 16–20
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=DVDG\��SXEOLNDFML��RJáRV]H���L��QDUXV]HQLH��'\UHNW\Z\��������

3U]HG�SU]\VW�SLHQLHP�GR�EDUG]LHM�V]F]HJyáRZHJR�RPyZLHQLD�DUJXPHQWDFML�VWURQ�RUD]

ZQLRVNyZ�GR�MDNLFK�GRV]HGá�7U\EXQDá��NRQLHF]QH�Z\GDMH�VL
� VFKDUDNWHU\]RZDQLH�SRNUyWFH

]DVDG�U]�G]�F\FK�SXEOLNDFM��RJáRV]H��R�]DPyZLHQLDFK�SXEOLF]Q\FK��3U]HSLV�DUW�����'\UHk-
tywy 71/30590� VWDQRZLá�� L*� RJáRV]HQLD� R� ]DPyZLHQLDFK� SRZLQQ\�E\ü�Z\V\áDQH�GR�8U]
GX

3XEOLNDFML� 8U]
GRZ\FK� :VSyOQRW� (XURSHMVNLFK� FHOHP� LFK� RSXEOLNRZDQLD� Z� ']LHQQLNX

8U]
GRZ\P�� WDN� DE\�ZV]\VF\� ]DLQWHUHVRZDQL�Z\NRQDZF\�ZH�:VSyOQRFLH�PRJOL� SRZ]L�ü

ZLDGRPR�ü�R�]DPyZLHQLX�L�]GHF\GRZDü�F]\�HZHQWXDOQLH�V��QLP�]DLQWHUHVRZDQL��2JáRV]HQLH

R�]DPyZLHQLX�SRZLQQR�E\ü�RSXEOLNRZDQH�SU]H]�8U]�G�QLH�Sy(QLHM�QL*�Z�FL�JX���GQL91 od
GDW\� MHJR� Z\VáDQLD��:� SU]\SDGNX� MHGQDN� W]Z�� SURFHGXU\� SU]\VSLHV]RQHM�� R� NWyUHM� E
G]LH

GDOHM�PRZD��WHUPLQ�WHQ�Z\QRVLá���GQL��=�NROHL�Z�SU]\SDGNX�SURFHGXU\�RJUDQLF]RQHM�WHUPLQ\

GR�VNáDGDQLD�ZQLRVNyZ�R�GRSXV]F]HQLH�GR�XG]LDáX�Z�SRVW
SRZDQLX�L�VNáDGDQLD�RIHUW�SRZLn-
Q\�Z\QRVLü� FR� QDMPQLHM� ��� GQL�� OLF]�F� RGSRZLHGQLR� RG� GDW\�Z\VáDQLD� RJáRV]HQLD� RUD]� RG

GQLD�Z\VáDQLD�]DSURV]HQLD�GR�VNáDGDQLD�RIHUW��3U]HSLV�DUW����92�SU]HZLG\ZDá� MHGQDN�Z\M�t-
NRZR�W]Z��SU]\VSLHV]RQ��SURFHGXU
�RJUDQLF]RQ��VWDQRZL�F��*H�Z�SLOQ\FK�SU]\SDGNDFK��GOD

NWyU\FK�Z\*HM�Z\PLHQLRQH� SU]HSLV\� QLH�PRJ�� E\ü� GRWU]\PDQH�� GRSXV]F]DOQH� MHVW�Z\]Qa-
F]HQLH� NUyWV]\FK� WHUPLQyZ�� D� PLDQRZLFLH� ��� GQL� QD� VNáDGDQLH� ZQLRVNyZ� RUD]� ��� GQL� QD

VNáDGDQLH�RIHUW��:�UH]XOWDFLH�FDáD�SURFHGXUD�XOHJDáD�VNUyFHQLX�]�FR�QDMPQLHM����GQL�GR���

GQL��1DOH*\�MHV]F]H�SDPL
WDü��*H�Z�SHZQ\FK��Z\M�WNRZ\FK�V\WXDFMDFK��SXEOLNRZDQLH�RJáo-
V]HQLD� R� ]DPyZLHQLX�Z�RJyOH� QLH� E\áR� RERZL�]NRZH�� 6\WXDFMH� WDNLH� UHJXORZDá� DUW�� �� Gy-
UHNW\Z\��XPR*OLZLDM�F�QLHRSXEOLNRZDQLH�RJáRV]HQLD�ÄZ��FL�OH�X]DVDGQLRQ\FK�SU]\SDGNDFK�

NLHG\� ]� SRZRGX� V]F]HJyOQLH� SLOQHJR� FKDUDNWHUX� VSUDZ\� VSRZRGRZDQHJR� RNROLF]QR�FLDPL

QLH� SU]HZLG]LDQ\PL� SU]H]� ]DPDZLDM�F\FK� WHUPLQ\� SU]HZLG]LDQH� Z� LQQHM� SURFHGXU]H� QLH

PRJ��E\ü�GRWU]\PDQH�´

3R� QDNUH�OHQLX� RJyOQ\FK� UDP� SUDZQ\FK� GRW\F]�F\FK� SXEOLNDFML� RJáRV]H�� R� ]DPyZLH�

QLDFK�PR*QD�SU]HM�ü�GR�DUJXPHQWDFML�SU]HGVWDZLRQHM�SU]H]�.RPLVM
�RUD]�REURQ\�ZáDG]�KLVz-
SD�VNLFK��=GDQLHP�.RPLVML�Z�RPDZLDQHM� V\WXDFML� QLH�E\áR� SRGVWDZ�GR� RGVW�SLHQLD� RG�Z\�

moJX�SXEOLNDFML�RJáRV]HQLD��SRQLHZD*� QLH�]DFKRG]Lá\�SU]HVáDQNL�RNUH�ORQH�Z�DUW�� ��SNW� �G��
:�V]F]HJyOQR�FL�Z]UDVWDM�FD�OLF]ED�VWXGHQWyZ�QLH�MHVW�Z\GDU]HQLHP��NWyUHJR�QLH�PR*QD�E\áR

SU]HZLG]LHü��JG\*�MHVW�WR�]MDZLVNR�]DFKRG]�FH�RG�ZLHOX�ODW�L�Z�UH]XOWDFLH�QLH�XVSUDZLHGOLZLD

SRZRá\ZDQLD�VL
�QD�SLOQ\�FKDUDNWHU�VSUDZ\��3RQDGWR�.RPLVMD�XWU]\P\ZDáD��*H�ZáDG]H�8Qi-
ZHUV\WHWX�PRJá\�Z� WHM� V\WXDFML� VNRU]\VWDü� ]�SURFHGXU\�SU]\VSLHV]RQHM� L� QD� ]DVDGDFK�Z�QLHM

RNUH�ORQ\FK�RSXEOLNRZDü�RJáRV]HQLH��:�WHQ�VSRVyE�FDáH�SRVW
SRZDQLH�PRJáRE\�]RVWDü�XNR�-
F]RQH�SU]HG�XSá\ZHP�PLHVL�FD��FR�SR]ZROLáRE\�QD�GRWU]\PDQLH�WHUPLQDU]D�SUDF�L�QD�LFK�]a-
NR�F]HQLH�SU]HG�UR]SRF]
FLHP�URNX�DNDGHPLFNLHJR��=�NROHL�U]�G�KLV]SD�VNL�XWU]\P\ZDá��*H

NRQLHF]QH�E\áR�RGZRáDQLH�VL
�GR�Z\M�WNX�SU]HZLG]LDQHJR�Z�DUW����SNW��G��FHOHP�RGVW�SLHQLD

RG�SXEOLNDFML�RJáRV]HQLD��SRQLHZD*�W\ONR�Z�WHQ�VSRVyE�PR*OLZH�E\áR�SU]\JRWRZDQLH�XF]HOQL

QD�WDN�JZDáWRZQLH�Z]UDVWDM�F��OLF]E
�VWXGHQWyZ��5R]SDWUXM�F�VSUDZ
�7U\EXQDá�]DXZD*\á��*H

                                                          
90  Obecnie art. 11 dyrektywy Rady 93/36/EEC
91  Obecnie termin ten wynosi 12 dni
92  Art. 14 dyrektywy 93/37
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SU]HVáDQNL� ]� DUW�� �� SNW� �G��� D�Z� V]F]HJyOQR�FL� SLOQ\� FKDUDNWHU� VSUDZ\��Z\GDU]HQLD�� NWyU\FK

]DPDZLDM�F\� QLH�PyJá� SU]HZLG]LHü� RUD]� ]ZL�]HN� SU]\F]\QRZ\� SRPL
G]\� QLPL�� XPR*OLZLD�

j�FH� RGVW�SLHQLH� RG� RERZL�]NX� SXEOLNDFML� RJáRV]HQLD� R� ]DPyZLHQLX�� SRZLQQ\� E\ü� VSHáQLR�
QH�MHGQRF]H�QLH��:REHF�WHJR�EUDN�MHGQHM� W\ONR�]�W\FK�SU]HVáDQHN�XQLHPR*OLZLD�VNRU]\VWDQLH

]�GREURG]LHMVWZ�SU]HSLVX��=GDQLHP�7U\EXQDáX�Z�RPDZLDQHM�VSUDZLH�QLH�]DFKRG]Lá\�SU]HVáDn-
NL�]�DUW����SNW��G��D�ZáDG]H�8QLZHUV\WHWX�PLDá\�GR�ü�F]DVX�DE\�SU]HSURZDG]Lü�SRVW
SRZDQLH

SU]HZLG]LDQH�Z�DUW�����W]Q��SURFHGXU
�SU]\VSLHV]RQ���.UyOHVWZR�+LV]SDQLL�X]QDQH�]RVWDáR�]D

winne naruszenia przepisów Dyrektywy 71/305 poprzez dopuszczenie do nieopublikowania
RJáRV]HQLD�R�]DPyZLHQLX�

3U]HSLV�DUW����SNW��G��QLH�PD�ERZLHP�]DVWRVRZDQLD�Z�V\WXDFML��NLHG\�MHVW�GR�ü�F]DVX�QD�]a-
stosowanie art. 15 dyrektywy.

�����635$:$��&���������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

− QLHX]DVDGQLRQH�VNRU]\VWDQLH�]�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLNDFML�RJáRV]HQLD�R�]DPó-

wieniu
6SUDZD� ]RVWDáD� ZQLHVLRQD� Z� WU\ELH� DUW�� ���� ������ SU]H]� .RPLVM
�� NWyUD� Z\VW�SLáD

]� SRZyG]WZHP� R� X]QDQLH� QDUXV]HQLD� SU]H]� :áRFK\� SU]HSLVyZ� '\UHNW\Z\� ������� NRRU�

G\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�� 1DUXV]HQLH

PLDáR� SROHJDü�� SRGREQLH� MDN� Z� RPDZLDQHM� Z� SNW� ���� VSUDZLH� &�������� QD� QLHX]DVDGQLR�

Q\P�RGVW�SLHQLX�RG�RERZL�]NX�RSXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P��%Rl-
]DQR�8IILFLR�GHO�*HQLR�&LYLOH��8U]�G�,Q*\QLHULL�&\ZLOQHM��]OHFLá�Z\NRQDQLH�EXGRZ\�RJUo-
G]HQLD�SU]HFLZODZLQRZHJR�Z�$OSDFK�EH]�XSU]HGQLHJR�RSXEOLNRZDQLD�RJáRV]HQLD�Z�']LHn-
QLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK�� =DVDG\� SXEOLNDFML� RJáRV]H�� GRW\F]�F\FK� ]D�

móZLH�� SXEOLF]Q\FK� ]RVWDá\� RPyZLRQH� Z\*HM� SU]\� RND]ML� DQDOL]\� RU]HF]HQLD� Z� VSUDZLH

&��������SDWU]�SXQNW�������:�W\P�PLHMVFX�QDOH*\�W\ONR�SU]\SRPQLHü��*H�RG�RERZL�]NX�Sub-
OLNDFML�RJáRV]HQLD��]JRGQLH�]�DUW����SNW��G��RERZL�]XM�FHM�ZyZF]DV�'\UHNW\Z\��������PR*-
QD�E\áR�RGVW�SLü�W\ONR�ZyZF]DV��MH*HOL�UyZQRF]H�QLH�VSHáQLRQH�E\á\�WU]\�SU]HVáDQNL��Z\M�t-
NRZR�SLOQ\�FKDUDNWHU�VSUDZ\��Z\VW�SLHQLH�]GDU]HQLD��NWyUHJR�]DPDZLDM�F\�QLH�PyJá�SU]e-
ZLG]LHü� RUD]� ]ZL�]HN� SU]\F]\QRZ\� SRPL
G]\� W\P� ]GDU]HQLHP� D� Z\M�WNRZR� SLOQ\P� FKa-
UDNWHUHP�VSUDZ\��=GDQLHP�.RPLVML�Z�RPDZLDQHM�VSUDZLH�U]�G�ZáRVNL�QLH�Z\ND]Dá�LVWQLHQLD

SU]HVáDQHN� X]DVDGQLDM�F\FK� RGVW�SLHQLH� RG� SXEOLNDFML� RJáRV]HQLD�� 3RPL
G]\� SU]HGVWDZLe-
QLHP� UDSRUWX� ]DOHFDM�FHJR� EXGRZ
� RJURG]HQLD� SU]HFLZODZLQRZHJR� D� UR]SRF]
FLHP� UREyW

XSá\Q
áR�ERZLHP�ZL
FHM�QL*�WU]\�PLHVL�FH��%\áR�]DWHP�GRVWDWHF]QLH�GX*R�F]DVX�D*HE\�SU]e-
SURZDG]Lü� RNUH�ORQ�� Z� DUW�� ��� G\UHNW\Z\� SURFHGXU
� SU]\VSLHV]RQ��� WUZDM�F�� FR� QDjmniej
���GQL��7U\EXQDá�]JRG]Lá�VL
�]�]DU]XWDPL�.RPLVML��X]QDM�F��*H�QLH�]DFKRG]Lá\�SU]HVáDQNL�So-
]ZDODM�FH�QD� QLH� RSXEOLNRZDQLH� RJáRV]HQLD� R� ]DPyZLHQLX�� D� ]DWHP�:áRFK\� QLH� GRSHáQLá\

VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]�'\UHNW\Z\��������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD

]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH��7U\EXQDá� ]DM�á�ZL
F� LGHQW\F]QH� VWDQRZLVNR�

MDN�Z� VSUDZLH�8QLZHUV\WHWX�Z�0DGU\FLH� �SDWU]�SNW� ����� SRZWDU]DM�F� ]DVWRVRZDQ�� WDP�Dr-
JXPHQWDFM
�
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2.10 SPRAWA  C-295/89  MPRESA  DONA  ALFONSO  DI  DONA ALFONSO
&  FIGLI  PRZECIWKO  CONSORZIO  PER  LO  SVILUPPO  INDUSTRIALE
DI  MONFALCONE  („IMPRESA  DONA  ALFONSO”)

− SRVW
SRZDQLH�]�RIHUWDPL�]DZLHUDM�F\PL�UD*�FR�QLVNLH�FHQ\�
− RERZL�]HN�EDGDQLD�QLH�W\ONR�RIHUW��NWyU\FK�FHQ\�V��Z�VSRVyE�RF]\ZLVW\�UD*�FR�QLVNLH��DOH

WDN*H�RIHUW�]DZLHUDM�F\FK�ÄSR�SURVWX´�UD*�FR�QLVNLH�FHQ\

Orzeczenie wydane w tej sprawie, wniesionej w trybie art. 234 (177) jest jednym z kil-
ku opubliNRZDQ\FK� Z� QLQLHMV]\P� ]ELRU]H�� GRW\F]�F\FK� SRVW
SRZDQLD� ]� RIHUWDPL� ]DZLH�
UDM�F\PL�UD*�FR�QLVNLH�FHQ\��.ZHVWLD�LQWHUSUHWDFML�SU]HSLVyZ�G\UHNW\Z\�SRMDZLáD�VL
�Z�WUDk-
FLH�SRVW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�ZáRVNLP�V�GHP�Z�]ZL�]NX�]�ZQLHVLRQ\P�SU]H]�'RQD

$OIRQVR�SRZyG]WZHP�R�XQLHZD*QLHQLH�GHF\]ML�]DPDZLDM�FHJR��:�SRVW
SRZDQLX�R�XG]LHOHQLH

]DPyZLHQLD� QD� URERW\� EXGRZODQH� RIHUWD� 'RQD� $OIRQVR� ]RVWDáD� RGU]XFRQD�� JG\*� ]JRGQLH� ]

RGSRZLHGQLPL�ZáRVNLP�SU]HSLVDPL��]DZLHUDáD�UD*�FR�QLVN��FHQ
��6�G��SU]HG�NWyU\P�WRF]\áR

VL
�SRVW
SRZDQLH�R�XQLHZD*QLHQLH�GHF\]ML�Z\VW�SLá�GR�7U\EXQDáX�]�S\WDQLDPL��NWyU\FK� WUH�ü

E\áD� LGHQW\F]QD� MDN�Z�Z\*HM�RPDZLDQHM�VSUDZLH��������)UDWHOOL�&RVWDQ]R��SDWU]�SNW�����Qi-
QLHMV]HJR� RSUDFRZDQLD�� L� NWyUH� GRW\F]\á\� W\FK� VDP\FK� ZáRVNLFK� SU]HSLVyZ�� 1LF� G]LZQHJR

]DWHP��*H�ELRU�F�SRG�XZDJ
�LGHQW\F]Q\�VWDQ�IDNW\F]Q\��7U\EXQDá�SRGWU]\PDá�VWDQRZLVNR�]a-
M
WH� Z� VSUDZLH� )UDWHOOL� &RVWDQ]R�� VWZLHUG]DM�F�� L*� SU]HSLV\� DUW�� ��� XVW�� �� '\UHNW\Z\� 5DG\

��������RG�NWyU\FK�VWRVRZDQLD�SD�VWZD�F]áRQNRZVNLH�QLH�PRJ��RGVW�SLü�Z�*DGQ\P�LVWRWQ\P

VWRSQLX�� ]DEUDQLDM�� SD�VWZRP� F]áRQNRZVNLP� SU]\MPRZDQLD� SU]HSLVyZ�� NWyUH� E\�Z\PDJDá\

DXWRPDW\F]QHJR�RGU]XFHQLD�RIHUW� ]DZLHUDM�F\FK� UD*�FR�QLVNLH� FHQ\�Z\á�F]QLH�QD�SRGVWDZLH

NU\WHULXP�DU\WPHW\F]QHJR��3U]HFLZQLH��SU]HSLV\�WHJR*�DUW\NXáX�Z\PDJDM��]DVWRVRZDQLD�VSe-
FMDOQHM�SURFHGXU\�DQDOL]\�RIHUW��V]F]HJyá\�WHM�SURFHGXU\�]RVWDá\�RSLVDQH�SU]\�RND]ML�DQDOL]o-
ZDQLD�VSUDZ\��������±�SDWU]�SNW�������3RQDGWR�SD�VWZD�F]áRQNRZVNLH�PRJ��Z\PDJDü�RG�]a-
PDZLDM�F\FK� ]DQDOL]RZDQLD� RIHUW�� NLHG\� Z\GDMH� VL
�� *H� SU]HGVWDZLDM�� UD*�FR� QLVNLH� FHQ\�

D�QLH�W\ONR�ZWHG\�NLHG\�Z�VSRVyE�RF]\ZLVW\�V��UD*�FR�]DQL*RQH�

2.11 635$:$��&���������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

− SUHIHUHQF\MQH�WUDNWRZDQLH�Z\NRQDZFyZ��G]LDáDM�F\FK�Z�UHJLRQDFK��JG]LH�SUDFH�PDM��E\ü
wykonywane – preferencje „regionalne”,

− GRSXV]F]DOQR�ü�VWRVRZDQLD�GRGDWNRZ\FK�ZDUXQNyZ�XG]LHOHQLD�]DPyZLHQLD

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD� GRW\F]\áD� SRZyG]WZD� ZQLHVLRQHJR� SU]H]� .RPLVM
� Z� WU\ELH� DUW�� ���� ������� D

ZL
F�R�VWZLHUG]HQLH�QDUXV]HQLD�SU]H]�SD�VWZR�F]áRQNRZVNLH�SUDZD�ZVSyOQRWRZHJR��.RPLVMD

ZQRVLáD�R�VWZLHUG]HQLH��*H�5HSXEOLND�:áRVND�QDUXV]\áD�SU]HSLV�DUW����������7UDNWDWX�RUD]�So-
VWDQRZLHQLD�'\UHNW\Z\�5DG\��������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLFz-
Q\FK�QD�URERW\�EXGRZODQH��1DUXV]HQLH�W\FK�SU]HSLVyZ�PLDáR��]GDQLHP�.RPLVML��QDVW�SLü�So-
SU]H]�XFKZDOHQLH�ZáRVNLHM�XVWDZ\��]DZLHUDM�FHM�SU]HSLV\�GRW\F]�FH�SU]\�SLHV]HQLD�XNR�F]e-
QLD�UREyW�EXGRZODQ\FK��8VWDZD�WD�VWDQRZLáD��SR�SLHUZV]H��L*�RJáRV]HQLH�R�]DPyZLHQLX�Sub-
OLF]Q\P� SXEOLNRZDQH� SU]H]� ]DPDZLDM�FHJR� SRZLQQR� ]DZLHUDü� ]DVWU]H*HQLH�� L*� Z\NRQDZFD
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X]\VNXM�F\� ]DPyZLHQLH� SRZLQLHQ� SRZLHU]\ü� RG� ��� GR� ��� SURFHQW� SUDF� REM
W\FK� ]DPyZLe-
QLHP�� SU]HGVL
ELRUFRP�� NWyU\FK� VLHG]LE\� ]QDMGXM�� VL
� Z� UHMRQLH��Z� NWyU\P� SUDFH�PDM�� E\ü

SURZDG]RQH��3R�GUXJLH�XVWDZD�SU]HZLG\ZDáD��*H�SU]\�Z\ERU]H�Z\NRQDZFyZ��NWyU\FK�]DSURVL

GR�VNáDGDQLD�RIHUW��]DPDZLDM�F\�SRZLQLHQ�SU]HVWU]HJDü�]DVDG\�SLHUZV]H�VWZD�GOD�NRQVRUFMyZ

]áR*RQ\FK�]�SU]HGVL
ELRUFyZ�PDM�F\FK�VZRMH�VLHG]LE\�Z�UHMRQDFK��JG]LH�SUDFH� WH�PDM��E\ü

prowadzone.

Art.  49  (59)  Traktatu

.RPLVMD�]DM
áD�VWDQRZLVNR��L*�SU]\]QDQLH�SLHUZV]H�VWZD�SU]\�]DSUDV]DQLX�GR�VNáDGDQLD
RIHUW�SU]HGVL
ELRUFRP��NWyU\FK�VLHG]LE\�]QDMGXM��VL
�Z�UHMRQDFK��JG]LH�PDM��E\ü�SURZDG]RQH
dane prace, stanowi naruszenie art. 49 (59) Traktatu, który zabrania wszelkich form dyskry-
PLQDFML�� ZREHF� XVáXJRGDZFyZ� SRFKRG]�F\FK� ]� LQQHJR� SD�VWZD� F]áRQNRZVNLHJR� QL*� WR�� Z
NWyU\P�XVáXJD�PD�E\ü��ZLDGF]RQD��1LH�GR�SRJRG]HQLD�]�W��]DVDG��MHVW�SUDNW\ND�UH]HUZRZDQLD
F]
�FL� SUDF� GOD� SRGZ\NRQDZFyZ�� NWyU\FK� VLHG]LE\� ]QDMGXM�� VL
� Z� UHMRQDFK�� JG]LH� SUDFH� WH
PDM��E\ü�Z\NRQ\ZDQH��JG\*�MHVW�RQD�SU]HMDZHP�G\VNU\PLQDFML�ZREHF�Z\NRQDZFyZ�SRFKo-
G]�F\FK� ]� LQQ\FK� SD�VWZ� F]áRQNRZVNLFK�� %URQL�F� VL
� SU]HG� W\PL� ]DU]XWDPL� U]�G� ZáRVNL
XWU]\P\ZDá�� L*�Z\PyJ� WHQ�PD� ]DVWRVRZDQLH�Z� MHGQDNRZ\P� VWRSQLX�Z� VWRVXQNX� GR�Z\No-
QDZFyZ�ZáRVNLFK��Z\á�F]DM�F�]�XG]LDáX�Z�SUDFDFK�REM
W\FK�]DPyZLHQLHP�W\FK�ZáRVNLFK�Zy-
NRQDZFyZ��NWyU\FK�VLHG]LE\�]QDMGXM��VL
�Z�LQQ\FK�UHJLRQDFK�:áRFK��.RPLVMD�RGQRV]�F�VL
�]
NROHL�GR�Z\PRJX�SLHUZV]H�VWZD�GOD�ORNDOQ\FK�Z\NRQDZFyZ�SRGNUH�ODáD��*H�QDUXV]D�RQ�Uyw-
QLH*�DUW����������7UDNWDWX�

:�NZHVWLL�QDUXV]HQLD�DUW����������7U\EXQDá�SU]\SRPQLDá�� L*�]JRGQLH�]� MHJR�RU]HF]QLc-
twem93��SU]HSLV�WHQ�QDOH*\�LQWHUSUHWRZDü��MDNR�]DEUDQLDM�F\�QLH�W\ONR�MDZQHM�G\VNU\PLQDFML�]H
Z]JO
GX� QD� QDURGRZR�ü�� OHF]� WDN*H� ZV]HONLFK� XNU\W\FK� IRUP� G\VNU\PLQDFML�� NWyUH�� FKRü
RSDUWH�QD�LQQ\FK�NU\WHULDFK��SURZDG]��GR�WHJR�VDPHJR�UH]XOWDWX��2GQRV]�F�VL
�GR�DUJXPHQWX�
L*�ZáRVNLH�SU]HSLV\�PDM��]DVWRVRZDQLH�]DUyZQR�GR�SU]HGVL
ELRUVWZ�]DJUDQLF]Q\FK�MDN�L�Záo-
VNLFK�� 7U\EXQDá� SRGNUH�OLá�� *H� SU]HSLV� WHQ� Z� LVWRFLH� IDZRU\]XMH� SU]HGVL
ELRUFyZ� ZáRVNLFK�
-HVW� ERZLHP� ]QDF]QLH� EDUG]LHM� SUDZGRSRGREQH�� *H�ZVSRPQLDQ\�Z\PyJ� ]RVWDQLH� VSHáQLRQ\
SU]H]�Z\NRQDZF
�ZáRVNLHJR� DQL*HOL� SU]H]�SRGPLRW� ]DJUDQLF]Q\��7U\EXQDá� QLH�GRSDWU]\á� VL

UyZQLH*�LVWQLHQLD�*DGQ\FK�Z\M�WNyZ�RG�ZROQR�FL��ZLDGF]HQLD�XVáXJ�SU]HZLG]LDQ\FK�Z�DUW����
����� L���� ������Z�V]F]HJyOQR�FL�Z]JO
GyZ�SROLW\NL�SD�VWZRZHM� �public policy), bezpiecze�-
VWZD�DQL�RFKURQ\�]GURZLD�VSRáHF]H�VWZD�

7\WXáHP� NRPHQWDU]D� QDOH*\� ZVSRPQLHü�� *H� ZáRVNLH� SU]HSLV\� SU]\]QDM�FH� SLHUZV]H�-
VWZR�SU]HGVL
ELRUFRP�G]LDáDM�F\P�Z�UHJLRQDFK��JG]LH�URERW\�E
G�FH�SU]HGPLRWHP�]DPyZLe-
QLD�PDM��E\ü�Z\NRQ\ZDQH��E\á\�MHGQ\P�]�SU]\NáDGyZ�VWRVRZDQLD�W]Z��SUHIHUHQFML�UHJLRQDl-
Q\FK��NWyU\FK�FHOHP�E\áR�SU]\VSLHV]HQLH�UR]ZRMX�W\FK�UHJLRQyZ��NWyU\FK�Z\QLNL�JRVSRGDUF]H
RGVWDZDá\� RG� UHV]W\� NUDMX�� 2SUyF]�:áRFK� SUHIHUHQFMH� WDNLH� VWRVRZDQH� E\á\� Z� *UHFML� RUD]
:LHONLHM�%U\WDQLL��=GDQLHP�.RPLVML��SU]\QDMPQLHM�Z�SU]\SDGNX�:áRFK��QLH�E\áR�MHGQDN�SU]e-
NRQXM�F\FK� GRZRGyZ�QD� WR�� *H� SUHIHUHQFMH� WH� SU]\�SLHV]\á\� UR]ZyM� JRVSRGDUF]\� ]DSy(QLo-
nych regionów94.

                                                          
93  Patrz orzeczenie w sprawie 3/88, omawiane w pkt 2.6
94  Comission Communication COM (89). – „Public Procurement – Regional and Social Aspects” par. 39
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Naruszenie  Dyrektywy  71/305

1DUXV]HQLH�'\UHNW\Z\��������PLDáR�]�NROHL�SROHJDü�QD�SU]\M
FLX� LQQHJR��QL*�Z\PLe-
nione w art. 23–26 dyrektywy, kryterium wyboru oferty.95 Zgodnie z art. 22 ust. 196 dotycz�-
F\P�SURFHGXU\�RJUDQLF]RQHM��QD�SRGVWDZLH� LQIRUPDFML�R�V\WXDFML�Z\NRQDZF\��D� WDN*H� LQIRr-
PDFML� L� IRUPDOQR�FL� QLH]E
GQ\FK� GR� RFHQ\� VSHáQLDQLD� SU]H]� QLHJR�PLQLPDOQ\FK� Z\PRJyZ
HNRQRPLF]Q\FK�L�WHFKQLF]Q\FK��]DPDZLDM�F\�Z\ELHUD�VSR�UyG�NDQG\GDWyZ�VSHáQLDM�F\FK�Pi-
QLPDOQH� Z\PDJDQLD� W\FK�� NWyU\FK� ]DSUDV]D� GR� VNáDGDQLD� RIHUW�� =GDQLHP� 7U\EXQDáX� Z\EyU
Z\NRQDZFyZ�PyJá�E\ü�GRNRQDQ\�W\ONR�QD�SRGVWDZLH�LQIRUPDFML�]JRGQ\FK�]�DUW�����SNW��G�
G\UHNW\Z\��D�]DWHP�LQIRUPDFML�GRW\F]�F\FK�ZLDU\JRGQR�FL�Z\NRQDZF\��MHJR�]GROQR�FL�WHFh-
QLF]Q\FK�RUD]�V\WXDFML�HNRQRPLF]QHM�L�ILQDQVRZHM��2GQRV]�F�VL
�GR�SRZ\*V]HJR�]DU]XWX�7Uy-
EXQDá�X]QDá��*H�SU]\]QDQLH�SLHUZV]H�VWZD�Z\NRQDZFRP�G]LDáDM�F\P�Z�UHMRQDFK��Z�NWyU\FK
PLDá\�E\ü�Z\NRQ\ZDQH�SUDFH��QLH�MHVW�NU\WHULXP�Z\PLHQLRQ\P�Z�G\UHNW\ZLH��D�SRQDGWR�QLH
PD�*DGQHJR�]ZL�]NX�]�V\WXDFM��HNRQRPLF]QR�ILQDQVRZ��Z\NRQDZF\��DQL�]�MHJR�]GROQR�FLDPL
WHFKQLF]Q\PL�� 3U]\MPXM�F� ]DWHP� WDNLH� SU]HSLV\�5HSXEOLND�:áRVND� QDUXV]\áD� SRVWDQRZLHQLD
Dyrektywy 71/305.

2U]HF]HQLH�Z\GDQH�Z�WHM�VSUDZLH� MHVW�NROHMQ\P��Z�NWyU\P�7U\EXQDá�]DM�á�VL
�GRSXV]�
F]DOQR�FL�� VWRVRZDQLD� GRGDWNRZ\FK�� QLH�Z\PLHQLRQ\FK�ZSURVW� Z� G\UHNW\ZDFK�� ZDUXQNyZ
udzielania zamówienia97�� &KDUDNWHU\VW\F]QH�� *H� R� LOH� Z� SU]\SDGNX� RU]HF]HQLD� Z� VSUDZLH
%HQWMHHV�7U\EXQDá�X]QDá�GRSXV]F]DOQR�ü�]DVWRVRZDQLD�Z\PRJX�]DWUXGQLDQLD�RVyE�SR]RVWDM�-
F\FK�SU]H]�GáX*V]\�F]DV�EH]�SUDF\��SRPLPR�� L*�ZDUXQHN�WDNL�QLH� MHVW�Z\PLHQLRQ\�ZSURVW�Z
G\UHNW\ZDFK��R�W\OH�Z�VSUDZLH�&��������SRGHM�FLH�7U\EXQDáX�GR�NZHVWLL�ZDUXQNyZ�GRGDWNo-
Z\FK�Z\GDMH�VL
�E\ü�]QDF]QLH�EDUG]LHM�U\JRU\VW\F]QH98��7U\EXQDá�X]QDá��*H�SU]\]QDQLH�SLHUw-
V]H�VWZD�GOD�Z\NRQDZFyZ��G]LDáDM�F\FK�Z� UHJLRQDFK��Z�NWyU\FK�SUDFH�PLDá\�E\ü�Z\NRQy-
ZDQH� QLH�PD� *DGQHJR� ]ZL�]NX� ]� V\WXDFMD� HNRQRPLF]QR�ILQDQVRZ�� Z\NRQDZF\�� DQL� ]� MHJR
]GROQR�FLDPL� WHFKQLF]Q\PL�� D� ]DWHP�Z\PyJ� WDNL� QLH�PR*H� E\ü� VWRVRZDQ\��$EVWUDKXM�F� RG
MHJR�G\VNU\PLQXM�FHJR�FKDUDNWHUX��NWyUHPX�7U\EXQDá�SR�ZL
FLá�]UHV]W��VSRUR�PLHMVFD��ZDUWR
MHGQDN�]DXZD*\ü��*H�Z\PyJ�WHQ�RJUDQLF]Dá�GRVW
S�GR�]DPyZLH��QLH�W\ONR�GOD�Z\NRQDZFyZ�]
LQQ\FK� SD�VWZ� F]áRQNRZVNLFK�� DOH� WDN*H� SU]HGVL
ELRUFyZ� G]LDáDM�F\FK� Z� LQQ\FK� UHJLRQDFK
:áRFK��� VWRVRZDQLH� WDNLHJR� Z\PRJX� PR*QD� LQWHUSUHWRZDü� MDNR� G]LDáDQLH� ]PLHU]DM�FH� GR
przyspieszenia rozwoju gospodarczy danego regionu. Przy takiej interpretacji rezerwowanie
F]
�FL� ]DPyZLH�� GOD� SU]HGVL
ELRUFyZ� G]LDáDM�F\FK�Z� SRáXGQLRZ\FK�:áRV]HFK� E\áRE\� MHd-
Q\P�]�SU]\NáDGyZ�W]Z��secondary policy��F]\OL�Z\NRU]\VW\ZDQLD�]DPyZLH��SXEOLF]Q\FK�GR
UHDOL]DFML� FHOyZ� LQQ\FK�DQL*HOL� W\ONR�X]\VNDQLH�GDQHJR�SURGXNWX�QD�QDMOHSV]\FK�PR*OLZ\FK
warunkach.

=�RU]HF]HQLD�]GDMH�VL
�Z\QLNDü��*H�7U\EXQDá�QLH�GRSXV]F]D�VWRVRZDQLD�ZDUXQNyZ�Go-
GDWNRZ\FK� QLH�Z\PLHQLRQ\FK�Z� G\UHNW\ZLH�� L�Z� W\P�SU]\SDGNX� ]DFKRG]L� VSU]HF]QR�ü� So-
PL
G]\�W\P�RU]HF]HQLHP�D�Z\GDQ\P�Z�VSUDZLH�%HQWMHHV�

                                                          
95� �:� NZHVWLL� VWRVRZDQLD� NU\WHULyZ� QLHZ\PLHQLRQ\FK� ZSURVW� Z� G\UHNW\ZDFK� SDWU]� UyZQLH*� RU]HF]HQLH� Z� VSUDZLH� �����

(pkt 2.4)
96� �2EHFQLH�DUW�����XVW����G\UHNW\Z\�������((&�NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\�Eu-

dowlane
97� �3DWU]�RU]HF]HQLD�Z�SRá�F]RQ\FK�VSUDZDFK���±������&(,�L�%HOOLQL��SNW�����RUD]�����RSUDFRZDQLD��RUD]�Z�VSUDZLH������

„Bentjees, (pkt 2.4 oraz 3.4 opracowania)
98  Sue Arrowsmith „The legality of ‘secondary ‘Procurement Policies under the Treaty of Rome and the Works Directive”

Public Procuremnt Law Review (1992) 1, str. 414
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2.12 SPRAWA  C-243/89  KOMISJA  PRZECIWKO  KRÓLESTWU  DANII
(„STOREBAELT”)

Poruszane kwestie:
− NODX]XOD�ÄGX�VND´�±�Z\PyJ�X*\FLD�GX�VNLFK�VXURZFyZ��PDWHULDáyZ�L�VLá\�URERF]HM�
− zasada równego traktowania wszystkich wykonawców,

− SURZDG]HQLH� QHJRFMDFML� ]� RIHUHQWHP� Z� RSDUFLX� R� RIHUW
� QLH]JRGQ�� ]� ZDUXQNDPL� ]DPy�
wienia,

− QLHGRSXV]F]DOQR�ü�]PLDQ\�]DNUHVX�]DU]XWyZ�

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD� ]RVWDáD� ZQLHVLRQD� Z� WU\ELH� DUW�� ���� ������ 7UDNWDWX� SU]H]� .RPLVM
�� *�GDM�F�

X]QDQLD�� *H�.UyOHVWZR�'DQLL� QLH� GRSHáQLáR� VZRLFK� ]RERZL�]D�� Z\QLNDM�F\FK� ]�'\UHNW\Z\

�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]

NLONX�SU]HSLVyZ�SUDZD�SLHUZRWQHJR��1DUXV]HQLH�SU]HSLVyZ�G\UHNW\Z\�PLDáR�QDVW�SLü�SRSU]H]

SRVW
SRZDQLH� GX�VNLHJR� SU]HGVL
ELRUVWZD� $NWLHVHOVNDEHW� 6WRUHEDHOWVIRUELQGHOVHQ�� ]ZDQHJR

GDOHM�6WRUHEDHOW��6WRUHEDHOW��SU]HGVL
ELRUVWZR�Z�FDáR�FL�NRQWURORZDQH�SU]H]�SD�VWZR�GX�VNLH�

E\á�RGSRZLHG]LDOQ\�]D�VSRU]�G]HQLH�SURMHNWX��D�QDVW
SQLH��MDNR�]DPDZLDM�F\��]D�EXGRZ
�GUo-
JL�RUD]�SRá�F]HQLD�NROHMRZHJR�Z]GáX*�=DFKRGQLHJR�.DQDáX�:LHONLHJR�%HáWX��6WRUHEDHOW�RSu-
EOLNRZDá�RJáRV]HQLH�R�]DPyZLHQLX�QD�URERW\�EXGRZODQH�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW

(XURSHMVNLFK��D�QDVW
SQLH�]DSURVLá�SL
ü�NRQVRUFMyZ�GR�VNáDGDQLD�RIHUW��=DZDUWH�Z�RJáRV]HQLX

ZDUXQNL�RUD]�GDOV]H�SRVW
SRZDQLH�6WRUHEDHOW�VNáRQLáR�.RPLVM
�GR�Z\VW�SLHQLD�GR�7U\EXQDáX

R�X]QDQLH��*H�'DQLD�QDUXV]\áD�VZRMH�RERZL�]NL�Z\QLNDM�FH�]�SUDZD�ZVSyOQRWRZHJR��D�WR�QD

VNXWHN�Z\PDJDQLD�SU]H]�]DPDZLDM�FHJR��D*HE\�Z\NRQDZF\�Z�QDMZL
NV]\P�PR*OLZ\P�VWRp-
QLX�Z\NRU]\VWDOL�GX�VNLH�VXURZFH��GREUD��PDWHULDá\�RUD]�GX�VN��VLá
�URERF]��L�VSU]
W��D�WDN*H

SRSU]H]�SURZDG]HQLH�SU]H]�]DPDZLDM�FHJR�QHJRFMDFML�]�RIHUHQWDPL��NWyU]\�]áR*\OL�RIHUW\�QLe-
zgodne z warunkami przetargu.

Naruszenie  art.  28  (30),  39  (48)  i  49  (59)  Traktatu

=DU]XW�QDUXV]HQLD�D*� WU]HFK�SU]HSLVyZ�SUDZD�SLHUZRWQHJR�±�DUW����� ��������� ����� L���

�����7UDNWDWX�GRW\F]\á�NLONX�]DSLVyZ�]DZDUW\FK�Z�ZDUXQNDFK�RJyOQ\FK��VWDQRZL�F\FK�F]
�ü

GRNXPHQWDFML�]DPyZLHQLD��,�WDN��MHGHQ�]�ZDUXQNyZ��GDOHM�]ZDQ\�ÄNODX]XO��GX�VN�´��]DZLHUDá

]DSLV� ]RERZL�]XM�F\�Z\NRQDZF
� GR�Z\NRU]\VWDQLD�Z�PR*OLZLH� QDMZL
NV]\P� VWRSQLX� GX�-
VNLFK�VXURZFyZ��GyEU�L�PDWHULDáyZ�RUD]�GX�VNLHM�VLá\�URERF]HM��3U]HSLV�DUW����������7UDNWDWX

ZSURZDG]D�]DND]�VWRVRZDQLD�SRPL
G]\�SD�VWZDPL�F]áRQNRZVNLPL�RJUDQLF]H��LOR�FLRZ\FK�Z

LPSRUFLH� RUD]�ZV]HONLHJR� URG]DMX� �URGNyZ�PDM�F\FK� SRGREQ\� VNXWHN�� 3U]HSLV� DUW�� ��� ����

GRW\F]\�VZRERG\�SU]HSá\ZX�SUDFRZQLNyZ�L�VWDQRZL��*H�ZSURZDG]HQLH�WHM�VZRERG\�SROHJD�QD

]QLHVLHQLX� ZV]HONLHM� G\VNU\PLQDFML� SRPL
G]\� SUDFRZQLNDPL� ]� SD�VWZ� F]áRQNRZVNLFK�� JG\

chodzi o zatrudnienie, wynagrodzenie oraz inne warunki zatrudnienia i wykonywania pracy.
=�NROHL� DUW\NXá� ��� �����ZSURZDG]D� VZRERG
� �ZLDGF]HQLD� XVáXJ�� VWDQRZL�F�� L*� RJUDQLF]HQLD

VZRERGQHJR��ZLDGF]HQLD�XVáXJ�Z�REU
ELH�:VSyOQRW\�SU]H]�RE\ZDWHOL�SD�VWZ�F]áRQNRZVNLFK

SU]HE\ZDM�F\FK�Z�LQQ\P�SD�VWZLH�QL*�RGELRUF\�XVáXJL�E
G��VWRSQLRZR�]QRV]RQH��)DNW�QDUu-
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V]HQLD�W\FK�SU]HSLVyZ�E\á�EH]VSRUQ\�GOD�U]�GX�GX�VNLHJR��NWyU\�WZLHUG]Lá�MHGQDN��*H�NZHVWLo-
QRZDQ��ÄNODX]XO
�GX�VN�´�XVXQ�á�]�RJyOQ\FK�ZDUXQNyZ�]DPyZLHQLD�MHV]F]H�SU]HG�SRGSLVa-
QLHP�XPRZ\�Z�VSUDZLH�]DPyZLHQLD��7U\EXQDá�X]QDá�MHGQDN��*H�QLH�]PLHQLD�WR�IDNWX��*H�So-
VW
SRZDQLH�Z�VSUDZLH�XG]LHOHQLD�]DPyZLHQLD�E\áR�SURZDG]RQH�Z�RSDUFLX�R�NODX]XOH��NWyUH

E\á\� QLH]JRGQH� ]� SUDZHP� ZVSyOQRWRZ\P�� RUD]� NWyUH�� ]H� Z]JO
GX� QD� VZRM�� QDWXU
�� PRJ�

á\�PLHü�ZSá\Z�QD�VNáDG�SRGPLRWyZ�XELHJDM�F\FK�VL
�R�]DPyZLHQLH��8VXQL
FLH�WHM�NODX]XOL�Z

RVWDWQLHM� ID]LH� SRVW
SRZDQLD� QLH� PR*H� E\ü� X]QDQH�� ]GDQLHP� 7U\EXQDáX�� ]D� Z\VWDUF]DM�FH

DE\�QLH�X]QDü�� L*�QDVW�SLáR�QDUXV]HQLH�SUDZD�ZVSyOQRWRZHJR��5]�G�GX�VNL�SU]\M�á�QD�VLHELH

ZSUDZG]LH� ZV]HON�� RGSRZLHG]LDOQR�ü� ]D� VNXWNL� WDNLHJR� QDUXV]HQLD�� 7U\EXQDá� X]QDá� MHG�

QDN��*H�

Z�SU]\SDGNX�SRVW
SRZDQLD�WRF]�FHJR�VL
�Z�WU\ELH�DUW�������������WR�Z\á�F]QLH�7U\EXQDá
GHF\GXMH� F]\� QDVW�SLáR� GRPQLHPDQH� QLHGRSHáQLHQLH� ]RERZL�]D��� QDZHW� MH*HOL� SD�VWZR�
SU]HFLZNR�NWyUHPX�WRF]\�VL
�SRVW
SRZDQLD�X]QDMH�VZRM��ZLQ
��:�SU]HFLZQ\P�UD]LH��MDN
NRQNOXGXMH�7U\EXQDá�GDQH�SD�VWZR�PLDáRE\�VZRERG
�QD�GRZROQ\P�HWDSLH�SRVW
SRZDQLD
SU]\]QDü� VL
� GR� QLHZ\ZL�]DQLD� VL
� ]� W\FK� ]RERZL�]D�� L� ]DNR�F]\ü� SRVW
SRZDQLH� SU]HG
V�GRZ\P�XVWDOHQLHP��F]\�U]HF]\ZL�FLH�GRV]áR�GR�QDUXV]HQLD�RUD]�SRGVWDZ�RGSRZLHG]LDl-
QR�FL�]D�QLH�

Naruszenie  zasad  równego  traktowania  wykonawców

.ROHMQ\� ]DU]XW� GRW\F]\á� QDUXV]HQLD� ]DVDG\� UyZQHJR� WUDNWRZDQLD� Z\NRQDZFyZ�

:� RJyOQ\FK�ZDUXQNDFK� ]DPyZLHQLD� ]QDMGRZDáD� VL
� NODX]XOD� RNUH�ODM�FD�ZDUXQNL� RUJDQi-
]RZDQLD�DOWHUQDW\ZQ\FK�SU]HWDUJyZ�GOD�SURMHNWyZ�]DVW
SXM�F\FK�WU]\�Uy*QH�SURMHNW\�PRVWX�

=JRGQLH�]�W\PL�ZDUXQNDPL�FHQD�SU]HWDUJRZD�GOD�SURMHNWX�DOWHUQDW\ZQHJR�SRZLQQD�VL
�RSLe-
UDü� QD� ]DáR*HQLX�� *H�Z\NRQDZFD� ]RERZL�*H� VL
�Z\NRQDü� V]F]HJyáRZH� SURMHNW\�� NWyUH� Qa-
VW
SQLH�SU]HGVWDZL�]DPDZLDM�FHPX�GR�]DWZLHUG]HQLD�RUD]�*H�SU]\MPLH�QD� VLHELH�SHáQ�� Rd-
SRZLHG]LDOQR�ü� ]D� SURMHNW� L� MHJR� Z\NRQDQLH��:DUXQHN� WHQ� SU]HZLG\ZDá� GDOHM�� *H� RIHUHQW

SRZLQLHQ�OLF]\ü�VL
�]�U\]\NLHP�Uy*Q\FK�]PLDQ� LOR�FLRZ\FK� L�SRZLQLHQ�RNUH�OLü�FHQ
�SU]e-
ZLGXM�F�PR*OLZR�ü� MHM� REQL*HQLD�Z� SU]\SDGNX� SU]\M
FLD� SU]H]� ]DPDZLDM�FHJR� V]F]HJyáo-
ZHJR� SURMHNWX�� 'R� ]áR*HQLD� RIHUW� ]RVWDáR� ]DSURV]RQ\FK� NLOND�PL
G]\QDURGRZ\FK� NRQVRr-
FMyZ��Z�UyG�QLFK�JUXSD�(6*��NWyUD�]áR*\áD�DOWHUQDW\ZQ�� RIHUW
� QD�EXGRZ
�PRVWX�EHWRQo-
ZHJR��6WRUHEDHOW�UR]SRF]�á�UR]PRZ\�]�Uy*Q\PL�RIHUHQWDPL�FHOHP�SRUyZQDQLD�L�RFHQ\�]áo-
*RQ\FK�RIHUW��3R�GRNRQDQLX�Z\ERUX�RIHUW�6WRUHEDHOW�SURZDG]Lá�QDVW
SQLH�UR]PRZ\�]�(6*�

NWyUH�GRSURZDG]Lá\�RVWDWHF]QLH�GR�SRGSLVDQLD�]�QLP�XPRZ\�Z�VSUDZLH�]DPyZLHQLD��.RPi-
VMD� ZQRV]�F� VSUDZ
� GR� 7U\EXQDáX� GRPDJDáD� VL
� X]QDQLD�� *H� 'DQLD� QLH� Z\NRQDáD� VZRLFK

]RERZL�]D��� 3RQLHZD*� 6WRUHEDHOW� SURZDG]Lá� QHJRFMDFMH� ]� (6*� ]DNR�F]RQH� SRGSLVDQLHP

XPRZ\�� ]PLHQLDM�FHM� ZDUXQNL� RIHUW\�� IDZRU\]XM�F� MHGQHJR� ]� RIHUHQWyZ� L� RGQRV]�F� VL
� Z

V]F]HJyOQR�FL�GR�NU\WHULyZ�FHQRZ\FK��=GDQLHP�.RPLVML�WDNLH�SRVW
SRZDQLH�E\áR�VSU]HF]QH

]� ]DVDG�� UyZQHJR� WUDNWRZDQLD� Z\NRQDZFyZ�� NWyUD� QLH� E\áD� ZSUDZG]LH� H[SUHVVLV� YHUELV

Z\UD*RQD�Z�'\UHNW\ZLH���������DOH�E\áD�SRGVWDZRZ��]DVDG��XG]LHODQLD�]DPyZLH���5]HFz-
QLN�7HVDXUR��RGQRV]�F�VL
�GR�WHJR�]DU]XWX��]DXZD*\á��*H�EUDN�SU]HSLVX�XVWDQDZLDM�FHJR�WDN�

]DVDG
��ZFDOH�QLH�R]QDF]D��*H�QLH�PD�RQD�]DVWRVRZDQLD��:SURVW�SU]HFLZQLH��Z�SRVW
SRZa-
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QLX�R�XG]LHOHQLH�]DPyZLHQLD�� MDN�Z�ND*G\FK�]DZRGDFK��ZV]\VF\�XF]HVWQLF\�SRZLQQL�PLHü

]DJZDUDQWRZDQH�UyZQH�SUDZD��D�UyZQH�WUDNWRZDQLH�RIHUHQWyZ�MHVW�ÄSUDZG]LZ��LVWRW��WDNLFK

procedur”99��7U\EXQDá�]JRG]Lá�VL
�]�.RPLVM��RUD]�]�U]HF]QLNLHP�X]QDM�F��*H�ZSUDZG]LH�]a-
sada równego traktowania wykonawców nie jest nigdzie wprost wymieniona, to jednak
PR*QD�MD�Z\LQWHUSUHWRZDü�]�SUHDPEXá\�GR�G\UHNW\Z\��=�EU]PLHQLD�SXQNWX�G]LHZL�WHJR�SUe-
DPEXá\�Z\QLND��*H�MHGQ\P�]�MHM�FHOyZ�MHVW�]DSHZQLHQLH�UR]ZRMX�VNXWHF]QHM�NRQNXUHQFML�Z

]DNUHVLH�]DPyZLH��SXEOLF]Q\FK��3RQDGWR�']LDá�,9�G\UHNW\Z\�RNUH�OD�]�NROHL�NU\WHULD�NZDOi-
ILNDFML�L�Z\ERUX�RIHUW��]DSHZQLDM�FH�NRQNXUHQFM
100.

'R�VWZLHUG]HQLD�F]\�GRSXV]F]DOQH�E\áR�SURZDG]HQLH�QHJRFMDFML�]�(6*�NRQLHF]QH�E\áR

XVWDOHQLH��F]\�]DVDGD�UyZQHJR�WUDNWRZDQLD�Z\NRQDZFyZ�XQLHPR*OLZLDáD�6WRUHEDHOW�UR]ZD*e-
QLH� RIHUW\� (6*�� =DVDGD� UyZQHJR� WUDNWRZDQLD�Z\NRQDZFyZ�Z\UD*D� VL
� UyZQLH*� Z� W\P�� *H

ZV]\VWNLH� GRSXV]F]RQH� RIHUW\� SRZLQQ\� E\ü� ]JRGQH� ]� ZDUXQNDPL� SU]HWDUJRZ\PL�� WDN� DE\

PR*OLZH� E\áR� LFK� RELHNW\ZQH� SRUyZQDQLH�� 3U]HSLV� DUW�� ��� G\UHNW\Z\� ]H]ZDODá� RIHUHQWRZL�

WDP�JG]LH�LVWQLDáD�PR*OLZR�ü�SU]HGVWDZLDQLD�Uy*Q\FK�ZHUVML�SURMHNWX��QD�NRU]\VWDQLH�]�PHWo-
G\�Z\FHQ\� UREyW�� Uy*QL�FHM�VL
�RG� WHM� MDND� MHVW� VWRVRZDQD�Z�NUDMX��Z�NWyU\P�RUJDQL]RZDQ\

MHVW�SU]HWDUJ��SRG�ZDUXQNLHP�MHGQDN��*H�RIHUWD�MHVW�]JRGQD�]�ZDUXQNDPL�SU]HWDUJRZ\PL��=Ga-
QLHP�7U\EXQDáX� ]DVDGD� UyZQHJR� WUDNWRZDQLD� RIHUHQWyZ��Z� W\P� SU]\SDGNX� R]QDF]DM�FD�� *H

RIHUW\�SRZLQQ\�E\ü�]JRGQH�]�ZDUXQNDPL�SU]HWDUJX��ZLQQD�E\ü�Z�SHáQL�SU]HVWU]HJDQD��7\m-
F]DVHP�RIHUWD�]áR*RQD�SU]H]�(6*�QLH�E\áD�]JRGQD�]�ZDUXQNDPL��SRQLHZD*�QLH�XZ]JO
GQLDáD

Z\PRJX�Z\NRQDQLD�V]F]HJyáRZHJR�SURMHNWX�L�SU]\M
FLD�RGSRZLHG]LDOQR�FL�]D�QLHJR��]DUyw-
QR�Z� RGQLHVLHQLX� GR� SODQyZ� MDN� L� LFK�Z\NRQDQLD�� MDN� UyZQLH*� SU]\M
FLD� U\]\ND� ]PLDQ� LOo-
�FLRZ\FK��3RQLHZD*�]DPDZLDM�F\�SURZDG]Lá�QHJRFMDFMH�]�RIHUHQWHP��NWyUHJR�RIHUWD�QLH�VSHá-
QLDáD�ZDUXQNyZ�SU]HWDUJX�7U\EXQDá�X]QDá��*H�'DQLD�QLH�Z\SHáQLáD�UyZQLH*�VZRLFK�]RERZL�-
]D��]�W\WXáX�'\UHNW\Z\��������

1D�PDUJLQHVLH�W\FK�UR]ZD*D��QDOH*\�]DXZD*\ü��*H�REHFQLH�]DVDGD�UyZQHJR�WUDNWRZDQLD

RIHUHQWyZ� MHVW�� H[SUHVVLV� YHUELV��Z\UD*RQD�Z� G\UHNW\ZDFK� GRW\F]�F\FK� ]DPyZLH�� SXEOLFz-
Q\FK�±�DUW����XVW����'\UHNW\Z\�5DG\�������((&�NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPó-
ZLH��SXEOLF]Q\FK�QD�GRVWDZ\��Z�DUW����XVW����'\UHNW\Z\�5DG\�������((&�R�NRRUG\QDFML�SUo-
FHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]�Z�DUW����XVW����'\UHNW\Z\

������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL�

1LHGRSXV]F]DOQR�ü��]PLDQ\��]DNUHVX��]DU]XWyZ

2VWDWQL��]�NZHVWLL��MDNLPL�]DM�á�VL
�7U\EXQDá��Z�U]HF]\ZLVWR�FL�NZHVWLD�WD�SRMDZLD�VL
�QD

VDP\P�SRF]�WNX�RU]HF]HQLD��E\áD�NZHVWLD�GRSXV]F]DOQR�FL�]PLDQ\�SRZyG]WZD�Z�VWRVXQNX�GR

]DU]XWyZ�SRGQRV]RQ\FK�QDMSLHUZ�Z�SLHUZV]\P�SL�PLH�Z�VSUDZLH�D�QDVW
SQLH�Z�XPRW\ZRZa-
QHM�RSLQLL��=JRGQLH�]�XVWDORQ\P�RU]HF]QLFWZHP�7U\EXQDáX�SU]HGPLRW�SRVW
SRZDQLD�MHVW�RNUe-
�ODQ\�SU]H]�ZVW
SQH�SRVW
SRZDQLD��3U]HGPLRW�WHQ�QLH�PR*H�E\ü�VWRSQLRZR�UR]V]HU]DQ\��SD�-
VWZR�F]áRQNRZVNLH�SRZLQQR�PLHü�ERZLHP�PR*OLZR�ü�SU]HGVWDZLHQLD� VZRMHM� RSLQLL�� ,QQ\PL

VáRZ\��.RPLVMD�QLH�PR*H�Z\VW�SLü�]�QRZ\PL�]DU]XWDPL��NWyU\FK�QLH�SU]HGVWDZLáD�Z�SLHUw-

                                                          
99  Patrz opinia Rzecznika Tesauro, par. 18

100  Patrz par. 33
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V]\P�SL�PLH�Z�VSUDZLH�QDUXV]HQLD�D�QDVW
SQLH�Z�XPRW\ZRZDQHM�RSLQLL��:�LQWHUHVXM�FHM�QDV

VSUDZLH�.RPLVMD�ZQRV]�F�SRZyG]WZR�]DVWU]HJDáD�VRELH�SUDZR�GR�X]XSHáQLHQLD��Z�]DOH*QR�FL

RG�SRWU]HE\��GZyFK�MHJR�SRGVWDZ�SUDZQ\FK�L�U]HF]\ZL�FLH�ZSURZDG]LáD�WDNLH�]PLDQ\�GR�*�-
GDQLD�� ]� NWyU\P�Z\VW
SRZDáD�� 7H� ]PLHQLRQH� ]DU]XW\�� ELRU�F� SRG� XZDJ
� LFK� QLHGRSXV]F]Dl-
QR�ü��QLH�E\á\�]DWHP�SU]HGPLRWHP�UR]ZD*D��7U\EXQDáX��NWyU\�]DM�á�VL
�W\ONR�]DU]XWDPL�SRd-
QLHVLRQ\PL�Z�SL�PLH�ÄRVWU]HJDZF]\P´�RUD]�XPRW\ZRZDQHM�RSLQLL��SRNUyWFH�SU]HGVWDZLRQy-
PL�ZH�GZyFK�ZF]H�QLHMV]\FK�SXQNWDFK�

2.13 635$:$��&���������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

±�QLHGRSXV]F]DOQR�ü�]PLDQ\�]DNUHVX�]DU]XWyZ��RGGDOHQLH�SRZyG]WZD�.RPLVML

6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�RNUH�ORQ\P�Z�DUW������������7UDNWDWX��2U]HF]HQLH

Z� QLHM� Z\GDQH� MHVW� R� W\OH� LQWHUHVXM�FH�� *H� 7U\EXQDá� RGGDOLá� ZQLRVHN�.RPLVML�� X]QDM�F�� L*

]DNUHV�SRZyG]WZD�ZQLHVLRQHJR�Z�WU\ELH�DUW������������RNUH�OD�VNLHURZDQD�MHV]F]H�Z�ID]LH

SU]HGSURFHVRZHM� XPRW\ZRZDQD� RSLQLD� L� QLH� PR*H� RQ� E\ü� Sy(QLHM� UR]V]HU]DQ\�� .RPLVMD

ZQRV]�F�VSUDZ
�GR�7U\EXQDáX�Z\VW
SRZDáD�R�VWZLHUG]HQLH��*H�ZáDG]H�ZáRVNLH�SRSU]H]�]e-
]ZROHQLH�ZáDG]RP�DGPLQLVWUDF\MQ\P�MHGQHM�]�SURZLQFML�QD�XG]LHOHQLH�]DPyZLHQLD�QLH�Go-
SHáQLá\� VZRLFK� ]RERZL�]D�� Z\QLNDM�F\FK� ]� '\UHNW\Z\� ������� NRRUG\QXM�FHM� SURFHGXU\

XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��:áDG]H�SURZLQFML�$VFROL�XG]LHOLá\

SU]HGVL
ELRUVWZX�� Z\NRQXM�FHPX� XSU]HGQLR� URERW\� ]ZL�]DQH� ]� EXGRZ�� WUDV\� V]\ENLHJR

UXFKX��]DPyZLHQLD�QD�URERW\�GRGDWNRZH�EH]�RSXEOLNRZDQLD�RJáRV]HQLD�R�W\P�]DPyZLHQLX�

.RPLVMD� X]QDáD�� *H� ]DPyZLHQLD� WH� PLHV]F]�� VL
� Z� ]DNUHVLH� SU]HGPLRWRZ\P� '\UHNW\Z\

�������L�QLH�VSHáQLDM��ZDUXQNyZ�*DGQHJR�]�Z\M�WNyZ�RNUH�ORQ\FK�Z�DUW�����D�]DWHP�RJáo-
V]HQLH�R�W\P�]DPyZLHQLX�SRZLQQR�]RVWDü�RSXEOLNRZDQH�Z�']LHQQLNX�8U]
GRZ\P�:VSyl-
QRW�(XURSHMVNLFK��=JRGQLH�]�SURFHGXU��RNUH�ORQ��Z�DUW������������.RPLVMD�Z\VWRVRZDáD�GR

U]�GX�ZáRVNLHJR�SLHUZV]H�SLVPR�Z]\ZDM�FH�GR�SU]HGVWDZLHQLD� MHJR�RSLQLL�Z�VSUDZLH��1LH

RWU]\PDZV]\� RGSRZLHG]L� .RPLVMD� Z\VW�SLáD� QDVW
SQLH� ]� XPRW\ZRZDQ�� RSLQL��� Z� NWyUHM

VWZLHUG]DáD�� *H� 5HSXEOLND�:áRVND� QLH� GRSHáQLáD� RERZL�]NyZ�Z\QLNDM�F\FK� ]� '\UHNW\Z\

�������L�ZH]ZDáD�U]�G�ZáRVNL�GR�]DVWRVRZDQLD�VL
�GR�WHM�RSLQLL�Z�SU]HFL�JX�GZyFK�PLHVL
-
F\�� 3RQLHZD*� RGSRZLHG(� ]DZLHUDM�FD� Z\MD�QLHQLD� Z\GDáD� VL
� .RPLVML� QLH� Z\VWDUF]DM�FD�

ZQLRVáD� RVWDWHF]QLH� VSUDZ
� GR� 7U\EXQDáX�� 5R]SDWUXM�F� SRZ\*V]�� VSUDZ
� 7U\EXQDá� ]DX�

ZD*\á��L*�]DNUHV�*�GD��SR]ZX�MHVW�QLHFR�LQQ\�DQL*HOL�XPRW\ZRZDQHM�RSLQLL��:�XPRW\ZRZa-
QHM�RSLQLL�.RPLVMD�WZLHUG]LáD��*H�:áRFK\�QLH�Z\SHáQLá\�VZRLFK�RERZL�]NyZ�Z\QLNDM�F\FK

]�'\UHNW\Z\���������SRQLHZD*�ZáDG]H�DGPLQLVWUDF\MQH�SURZLQFML�$VFROL�]OHFLá\�Z\NRQDQLH

SU]HGPLRWRZ\FK�UREyW�EH]�RSXEOLNRZDQLD�RJáRV]HQLD��:�SR]ZLH�]�NROHL�.RPLVMD�GRPDJDáD

VL
�X]QDQLD�SU]H]�7U\EXQDá��*H�:áRFK\�QLH�GRSHáQLá\�VZRLFK�RERZL�]NyZ�SU]H]�XPR*OLZLe-
QLH�ZáDG]RP�DGPLQLVWUDF\MQ\P�SRVW
SRZDQLD�Z�VSRVyE�QDUXV]DM�F\�SU]HSLV\�G\UHNW\Z�L�QLH

SRZ]L
FLH�NURNyZ�XQLHPR*OLZLDM�F\FK�SRZVWDQLH�VNXWNyZ�SUDZQ\FK�WDNLHJR�SRVW
SRZDQLD�

7U\EXQDá� X]QDá� ZSUDZG]LH�� L*� ND*GH� SD�VWZR� F]áRQNRZVNLH� MHVW� RGSRZLHG]LDOQH� ]D� QDUX�

V]HQLH� SUDZD�ZVSyOQRWRZHJR�SU]H]� NWyU\NROZLHN� ]� MHJR� RUJDQyZ�� SR]HZ� ]DZLHUDá� MHGQDN

LQQH� ]DU]XW\� DQL*HOL� XPRW\ZRZDQD� RSLQLD�� :� NRQVHNZHQFML� SRZyG]WZR� .RPLVML� ]RVWDáR

oddalone.
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2.14 SPRAWA  C-328/92  KOMISJA  PRZECIWKO  KRÓLESTWU  HISZPANII

±�QLHX]DVDGQLRQH�VNRU]\VWDQLH�]�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLNDFML�RJáRV]HQLD

Wprowadzenie  –  stan  faktyczny  i  prawny

6SUDZD�GRW\F]\áD�SRZyG]WZD�ZQLHVLRQHJR�Z�WU\ELH�DUW������������R�X]QDQLH�SU]H]�7Uy-
EXQDá��*H�.UyOHVWZR�+LV]SDQLL�QLH�GRSHáQLáR�VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]�'\UHNW\Z\
������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��QD�GRVWDZ\��=GDQLHP�.RPLVML�QDUXV]e-
QLH� WR� PLDáR� SROHJDü�� SR� SLHUZV]H� QD� RERZL�]\ZDQLX� Z� +LV]SDQLL� SU]HSLVyZ� GRW\F]�F\FK
XEH]SLHF]H�� VSRáHF]Q\FK� ]DZLHUDM�F\FK� Z\PyJ�� D*HE\� ZáDG]H� DGPLQLVWUDF\MQH� XG]LHODá\
]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� �URGNyZ� IDUPDFHXW\F]Q\FK� LQVW\WXFMRP� XEH]SLHF]H�
VSRáHF]Q\FK�QD�GURG]H�SURFHGXU\�QHJRFMDF\MQHM��SR�GUXJLH�QD�XG]LHODQLX�SUDZLH�ZV]\VWNLFK
]DPyZLH�� QD� GRVWDZ\� W\FK� �URGNyZ� EH]� SXEOLNRZDQLD� RJáRV]H�� Z�']LHQQLNX�8U]
GRZ\P
:VSyOQRW� (XURSHMVNLFK�� =DPyZLHQLD� SXEOLF]QH� Z� +LV]SDQLL� UHJXORZDQH� V�� REHFQLH� SU]H]
Ä/H\�GH�&RQWUDWRV�GHO�(VWDGR´�XVWDZ
�R�]DPyZLHQLDFK�SXEOLF]Q\FK��Z�VNUyFLH�]ZDQ��GDOHM
„LCE” oraz Reglamento General de Contratacion del Estado” – Ogólne przepisy prawne do-
W\F]�FH�]DPyZLH��SXEOLF]Q\FK�GDOHM�]ZDQH�Ä5*&(´��6SRG�]DNUHVX�G]LDáDQLD�/&(�Z\á�F]R�
QH�E\á\�ÄXPRZ\�Z\UD(QLH�Z\á�F]RQH�]�PRF\�XVWDZ\´��:\á�F]HQLH�GRW\F]\áR�PL
G]\�LQQ\�
PL� ]DNXSX� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK� SURGXNWyZ� PHG\F]Q\FK� ]DPD�
ZLDQ\FK�SU]H]�V]SLWDOH�±�]DNXS� WHQ� UHJXORZDQ\�E\á�RGU
EQ\PL�SU]HSLVDPL��NWyUH�Z\PDJDá\
RG�DGPLQLVWUDFML�XEH]SLHF]H��VSRáHF]Q\FK�]DNXSX�EH]SR�UHGQLR�RG�SURGXFHQWD�W\FK��URGNyZ
IDUPDFHXW\F]Q\FK��NWyUH�PLDá\�E\ü�X*\ZDQH�Z�SRV]F]HJyOQ\FK�LQVW\WXFMDFK�WHJR�XEH]SLHF]e-
QLD��:�RSDUFLX�R�W
�SRGVWDZ
�SUDZQ��]RVWDáD�]DZDUWD�XPRZD�SRPL
G]\�RUJDQHP�DGPLQLVWUa-
FML�D�SURGXFHQWHP�OHNDUVWZ��.RPLVMD�GRZLHG]LDZV]\�VL
�R�]DZDUFLX�XPRZ\�RUD]�R�KLV]SD�-
VNLFK�SU]HSLVDFK�ZQLRVáD�VSUDZ
�GR�7U\EXQDáX��GRPDJDM�F�VL
�X]QDQLD��*H�]RVWDá\�Z�WHQ�VSo-
sób naruszone przepisy Dyrektywy 77/62.

Naruszenie  Dyrektywy  77/62

:�SRVW
SRZDQLX�ZV]F]
W\P�Z�Z\QLNX�ZQLRVNX�.RPLVML� U]�G�KLV]SD�VNL�XWU]\P\ZDá�
*H� SU]HSLV\� '\UHNW\Z\� ������ QLH� GRW\F]�� GRVWDZ� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLV�
W\F]Q\FK� SURGXNWyZ�PHG\F]Q\FK� GOD� LQVW\WXFML� XEH]SLHF]HQLD� VSRáHF]QHJR�� =GDQLHP� U]�GX
KLV]SD�VNLHJR�U\QHN�SURGXNWyZ�PHG\F]Q\FK�MHVW�UHJXORZDQ\�Z�GX*\P�VWRSQLX�SU]H]�SU]HSi-
V\�SUDZD�ZVSyOQRWRZHJR�L�SUDZR�KLV]SD�VNLH�RGQRVL�VL
�ZáD�QLH�GR�UHVWU\NFML�Z\QLNDM�F\FK�]
VDP\FK�UHJXODFML�ZVSyOQRWRZ\FK��:�V]F]HJyOQR�FL�GRW\F]\�WR�'\UHNW\Z\�5DG\��������((&
]����JUXGQLD������U��GRW\F]�FHM�SU]HMU]\VWR�FL�F]\QQLNyZ�UHJXOXM�F\FK�FHQ\�SURGXNWyZ�Pe-
G\F]Q\FK� VWRVRZDQ\FK�Z� OHF]HQLX� OXG]L� L� LFK�Zá�F]DQLH�Z� NUDMRZH� V\VWHP\� XEH]SLHF]HQLD
]GURZRWQHJR�� 2GQRV]�F� VL
� GR� ZVND]DQ\FK� DUJXPHQWyZ� 7U\EXQDá� Z� SLHUZV]HM� NROHMQR�FL
SU]\SRPQLDá�VZRMH�ZF]H�QLHMV]H�RU]HF]HQLD��SDWU]�VSUDZD�&�������.RPLVMD�SU]HFLZNR�+LVz-
SDQLL�(&5������VWU�� ,��������]�NWyU\FK�Z\QLND��*H� MHG\Q\PL�GRSXV]F]DOQ\PL�Z\M�WNDPL�RG
VWRVRZDQLD� SU]HSLVyZ� '\UHNW\Z\� ������� V�� SU]\SDGNL� ZSURVW� Z� QLHM� Z\PLHQLRQH�� :�UyG
Z\á�F]H��RG�VWRVRZDQLD�'\UHNW\Z\��������RNUH�ORQ\FK�Z�DUW����XVW����RUD]�Z�DUW�����QLH�PD
PRZ\�R�]DPyZLHQLDFK�GRW\F]�F\FK��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SURGXk-
WyZ�PHG\F]Q\FK�� 3RQDGWR�*DGQH� ]� W\FK�Z\á�F]H�� QLH�PD� ]ZL�]NX� ]� W\SHP�SURGXNWX� OXE� ]
]DVDGDPL�VWRVRZDQ\PL�Z�VWRVXQNX�GR�QLHJR��8]DVDGQLDM�F�Z\EyU�SURFHGXU\�QHJRFMDF\MQHM�Z
RPDZLDQ\P�SU]\SDGNX� U]�G�KLV]SD�VNL� SRZRá\ZDá� VL
� QD� SU]HSLV� DUW�� �� XVW�� �� SNW� �E�� L� �G�
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G\UHNW\Z\�� 3U]HSLV� DUW�� ��Z\PLHQLD� V]HUHJ� V\WXDFML��Z� NWyU\FK� ]DPDZLDM�F\�PR*H� XG]LHOLü
]DPyZLHQLD�Z�WU\ELH�SURFHGXU\�QHJRFMDF\MQHM�EH]�ZF]H�QLHMV]HJR�RSXEOLNRZDQLD�RJáRV]HQLD
R� ]DPyZLHQLX�� ,QWHUHVXM�FH� QDV� SU]HSLV\� VWDQRZL��� *H� QLHSXEOLNRZDQLH� RJáRV]HQLD� GRSXVz-
F]DOQH�MHVW��ÄZ�V\WXDFMDFK����JG\�]�SU]\F]\Q�]ZL�]DQ\FK�]�RFKURQ��SUDZ�Z\á�F]Q\FK��GRVWDr-
F]DQH�SURGXNW\�PRJ��E\ü�Z\WZDU]DQH�OXE�GRVWDUF]DQH�W\ONR�SU]H]�MHGQHJR�GRVWDZF
´��WDN�SNW
�E���OXE�Ä�MH*HOL�Z�V\WXDFML�QLH]E
GQHM�NRQLHF]QR�FL��]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKDUDNWHU
VSUDZ\�� ]ZL�]DQ\� ]� Z\GDU]HQLDPL�� NWyU\FK� ]DPDZLDM�F\� QLH�PRJOL� SU]HZLG]LHü�� QLH� PRJ�
E\ü�SU]HVWU]HJDQH�WHUPLQ\��SU]HZLG]LDQH�GOD�SURFHGXU�±�RWZDUWHM��RJUDQLF]RQHM� OXE�QHJRFMa-
F\MQHM��R�NWyU\FK�PRZD�Z�DUW����XVW����L��´��3RQLHZD*�SU]HSLV�WHQ�SU]HZLGXMH�Z\M�WNL�RG�VWo-
VRZDQLD�RJyOQ\FK�]DVDG�G\UHNW\Z\��Z\M�WNL�WH��]GDQLHP�7U\EXQDáX��SRZLQQ\�E\ü�LQWHUSUHWo-
ZDQH�Z�VSRVyE��FLVá\��]D�� FL
*DU�XGRZRGQLHQLD� LVWQLHQLD� W\FK�RNROLF]QR�FL�X]DVDGQLDM�F\FK
GDQ\�Z\M�WHN�VSRF]\ZD�QD�RVRELH��NWyUD�VL
�QD�QLH�SRZRáXMH��'OD�PR*OLZR�FL�VNRU]\VWDQLD�]
DUW����XVW����SNW��E��QLH�Z\VWDUF]\��DE\��URGNL�PHG\F]QH�E\á\�FKURQLRQH�SUDZDPL�Z\á�F]Q\PL�
PXVL�E\ü�MHV]F]H�VSHáQLRQD�GUXJD�F]
�ü�SU]HSLVX�W]Q��PXV]��WR�E\ü�SURGXNW\��NWyUH�V��Z\WZa-
U]DQH� OXE� GRVWDUF]DQH� W\ONR� SU]H]� MHGQHJR� RNUH�ORQHJR� GRVWDZF
��2GQRVL� VL
� WR� MHG\QLH� GR
V\WXDFML�� NLHG\� GOD� GDQ\FK� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK� SURGXNWyZ� Pe-
G\F]Q\FK�QLH�PD�NRQNXUHQFML�QD�U\QNX��:�*DGQ\P�UD]LH�SU]HSLV�WHQ�QLH�PR*H�X]DVDGQLDü�So-
ZV]HFKQHJR�NRU]\VWDQLD�]�SURFHGXU\�QHJRFMDF\MQHM��7U\EXQDá�X]QDá��*H�QLH�V��VSHáQLRQH�Uyw-
QLH*�SU]HVáDQNL�]�DUW����XVW����SNW��E���1DZHW�MH*HOL�OHNDU]H�PDM��SUDZR�GR�SU]HSLV\ZDQLD�ND*-
GHJR�URG]DMX� OHNX�� L�Z�UH]XOWDFLH�PR*H�QDJOH�SRZVWDü�ZL
NV]H�]DSRWU]HERZDQLH�QD�GDQH�Oe-
NDUVWZR��QLH�MHVW�WR�X]DVDGQLHQLHP�]DáR*HQLD��*H�Z�ND*GHM�V\WXDFML�NRQLHF]QH�MHVW�VNRU]\VWDQLH
]�SURFHGXU\�QHJRFMDF\MQHM��-DN�]DXZD*\á�7U\EXQDá��QDZHW�SU]\�]DáR*HQLX��*H�]RVWDá�VSHáQLRQ\
Z\PyJ�ÄZ\M�WNRZR�SLOQHJR�FKDUDNWHUX�VSUDZ\´�SU]HSLV�DUW����XVW����SNW��G��QLH�PXVLDáE\�PLHü
]DVWRVRZDQLD��:�SU]HSLVLH�W\P�Z\PLHQLRQH�V��MHV]F]H�GZLH�LQQH�SU]HVáDQNL��DOH�W\ONR�MHGQRF]e-
VQH�]DLVWQLHQLH�ZV]\VWNLFK�WU]HFK�RNROLF]QR�FL�X]DVDGQLD�SRZRá\ZDQLH�VL
�QD�SU]epis.

2.15 SPRAWA  C-331/92  GESTIÓN  HOTELERA  INTERNATIONAL  S. A.
(„GESTIÓN  HOTELERA”)

±�]DPyZLHQLD��NWyU\FK�SU]HGPLRWHP�V��UyZQRF]H�QLH�GRVWDZ\�L�URERW\�EXGRZODQH��]DPyZLe-
nia „mieszane”

6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�DUW������������7UDNWDWX��3\WDQLD�VNLHURZDQH�GR�7U\Eu-
QDáX�SRMDZLá\�VL
�SRGF]DV� WRF]�FHJR�VL
�SU]HG�KLV]SD�VNLP�V�GHP�SRVW
SRZDQLD�GRW\F]�FHJR
GZyFK� ]DPyZLH�� SXEOLF]Q\FK�� 3U]HGPLRWHP� SLHUZV]HJR� ]� QLFK� E\áR� SU]\]QDQLH� NRQFHVML� QD
XU]�G]HQLH� L� RWZDUFLH� VDORQX�JLHU�QD� WHUHQLH�KRWHOX�Z�/DV�3DOPDV�� GUXJLHJR� ]D�� X*\WNRZDQLH
XU]�G]H��KRWHORZ\FK� L�SURZDG]HQLD�G]LDáDOQR�FL�KRWHODUVNLHM��:DUXQNL�SU]HWDUJX�GRW\F]�FHJR
SU]\]QDQLD�SUDZD�GR�X*\WNRZDQLD�KRWHOX�L�SURZDG]HQLD�G]LDáDOQR�FL�KRWHODUVNLHM�VWDQRZLá\��*H
Z� SRVW
SRZDQLX� R� ]DPyZLHQLH� PRJ�� VL
� XELHJDü� W\ONR� FL� Z\NRQDZF\�� NWyU]\� VNXWHF]QLH
XF]HVWQLF]\OL�Z� SU]HWDUJX� R� NRQFHVM
� QD� RWZDUFLH� L� XU]�G]HQLH� VDORQX� JLHU��:� SRVW
SRZDQLX
WRF]�F\P�VL
�SU]HG�V�GHP�KLV]SD�VNLP��*HVWLyQ�+RWHOHUD��NWyU\�E\á�G]LHU*DZF��KRWHOX�Z�FKZLOL
WUZDQLD� SURFHGXU\�SU]HWDUJRZHM��ZQLRVNRZDá� R� XQLHZD*QLHQLH� RJáRV]HQLD� R� ]DPyZLHQLX� RUD]
XG]LHORQHJR�Z�PL
G]\F]DVLH�]DPyZLHQLD��:QLRVHN�WHQ�E\á�X]DVDGQLDQ\�W\P��*H�]JRGQLH�]�Za-
UXQNDPL�SU]HWDUJX�RIHUHQW�X]\VNXM�F\�]DPyZLHQLH�]RERZL�]DQ\�E\á�Z\NRQDü�SUDFH�UHQRZDF\j-
QH�Z�NDV\QLH�L�KRWHOX��]D��RJáRV]HQLH�R�]DPyZLHQLX�SRZLQQR�]RVWDü�RSXEOLNRZDQH�Z�']LHQQLNX
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8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK�� ]JRGQLH� ]� SU]HSLVDPL�'\UHNW\Z\� ������� NRRUG\QXM�FHM
SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��6�G�KLV]SD�VNL�]ZUyFLá�VL

GR�7U\EXQDáX�R�Z\GDQLH�RU]HF]HQLD�Z�NZHVWLL��F]\�]DPyZLHQLH�ÄPLHV]DQH´�QD�URERW\�EXGRZOa-
QH�L�SU]\]QDQLH�ZáDVQR�FL�PLH�FL�VL
�Z�]DNUHVLH�SRM
FLD�Ä]DPyZLHQLH�SXEOLF]QH�QD�URERW\�Eu-
GRZODQH´�L�F]\�Z�SU]\SDGNX�RGSRZLHG]L�SR]\W\ZQHM�QD�WR�S\WDQLH�]DPDZLDM�F\�PD�RERZL�]HN
SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK�

1DOH*\�]DXZD*\ü��*H�]JRGQLH�]�DUW����SNW��D��'\UHNW\Z\��������NRRUG\QXM�FHM�SURFHGu-
U\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� SU]H]� ]DPyZLHQLH� SXEOLF]QH� QD
URERW\�EXGRZODQH� UR]XPLH�VL
�]DPyZLHQLD�R�FKDUDNWHU]H�PDM�WNRZ\P��]DZLHUDQH�Z�IRUPLH
SLVHPQHM�SRPL
G]\�Z\NRQDZF��UREyW��D�]DPDZLDM�F\P�]GHILQLRZDQ\P�GDOHM�Z�SNW��E���=a-
WHP�SU]HGPLRWHP�]DPyZLHQLD�PXVLDáD�E\ü�SRQDGWR�MHGQD�]�F]\QQR�FL�Z\PLHQLRQ\FK�Z�DUW���
'\UHNW\Z\�5DG\��������((&�]����OLSFD������U��GRW\F]�FHM�]QLHVLHQLD�RJUDQLF]H��VZRERGQe-
JR� �ZLDGF]HQLD� XVáXJ�Z� ]DNUHVLH� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� RUD]� RJUDQi-
F]H��XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�XG]LHODQ\FK�Z\No-
QDZFRP� G]LDáDM�F\P� ]D� SR�UHGQLFWZHP� DJHQFML� OXE� RGG]LDáyZ��1D� OL�FLH� F]\QQR�FL�� VWDQo-
ZL�FHM� ]Dá�F]QLN�GR�SRZ\*V]HM�G\UHNW\Z\��Z\PLHQLRQH�E\á\� UyZQLH*� SUDFH� ]ZL�]DQH�]�Eu-
GRZQLFWZHP��7U\EXQDá�GRNRQXM�F�DQDOL]\�GZyFK�]DPyZLH���R�NWyU\FK�PRZD��]DXZD*\á��*H
FHOHP�LFK�E\áR��SR�SLHUZV]H�XU]�G]HQLH�L�RWZDUFLH�NDV\QD��SR�GUXJLH�SURZDG]HQLH�KRWHOX��7DN
ZL
F�]DPyZLHQLD�RZH�QLH�E\á\�REM
WH�]DNUHVHP�'\UHNW\Z\���������-DN�]DXZD*\á�7U\EXQDá�
GRNXPHQWDFMD�]DPyZLH��QLH�]DZLHUDáD�*DGQHJR�Z\ND]X�UREyW�� MDNLH�PLDá\�E\ü�Z\NRQDQH�Z
FHOX�XU]�G]HQLD�L�RWZDUFLD�NDV\QD��EUDN�E\áR�Z]PLDQNL�R�Z\QDJURG]HQLX�]D�URERW\��ZUHV]FLH
]�ZDUXQNyZ� SU]HWDUJX� QLH�Z\QLNDáR�� *H�Z\EUDQ\� RIHUHQW�PXVLDáE\�Z\NRQ\ZDü� SUDFH� VDP�
=GDQLHP�7U\EXQDáX��NZHVWLD�F]\�]DPyZLHQLH�PLHV]DQH�REHMPXM�FH�]DUyZQR�Z\NRQDQLH�UREyW
MDN� L� SU]HND]DQLH�ZáDVQR�FL� MHVW� REM
WH� ]DNUHVHP�'\UHNW\Z\�������� SRZLQQD� E\ü� UR]VWU]y-
JQL
WD� SU]H]� V�G� NUDMRZ\�� 7U\EXQDá� MHGQDN� XG]LHOLá� V�GRZL� SHZQ\FK� ZVND]yZHN�� 3U]HGH
ZV]\VWNLP�� MH*HOL� URERW\�� NWyUH�PLDá\� E\ü�Z\NRQ\ZDQH�Z� KRWHOX� L� NDV\QLH�PDM�� FKDUDNWHU
MHG\QLH�LQF\GHQWDOQ\�Z�VWRVXQNX�GR�SU]HND]DQLD�ZáDVQR�FL��WR�]DPyZLHQLH�WDNLH�QLH�SRZLQQR
E\ü� X]QDQH� ]D� ]DPyZLHQLH� QD� URERW\� EXGRZODQH��=D� WDNLP�ZQLRVNLHP� SU]HPDZLD� SRQDGWR
SNW����SUHDPEXá\�GR�'\UHNW\Z\�������R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLFz-
Q\FK�QD�XVáXJL�� ]JRGQLH�]�NWyU\P��DE\�]DPyZLHQLH�SXEOLF]QH�E\áR�]DPyZLHQLHP�QD� URERW\
EXGRZODQH�MHJR�SU]HGPLRWHP�PXVL�E\ü�Z\NRQDQLH�RNUH�ORQ\FK�SUDF��-H*HOL�MHGQDN�SUDFH�WH�V�
UDF]HM� SRFKRGQH� DQL*HOL� VWDQRZL�� SU]HGPLRW� ]DPyZLHQLD�� QLH� X]DVDGQLDM�� RQH� WUDNWRZDQLD
danego zamówienia, jako zamówienia na roboty budowlane.

2GSRZLHG(��MDNLHM�XG]LHOLá�7U\EXQDá�V�GRZL�NUDMRZHPX�QD�S\WDQLH��MDN�QDOH*\�WDNWRZDü
]DPyZLHQLD�PLHV]DQH�� EU]PLDáD�� *H� ]DPyZLHQLD� GRW\F]�FH� ]DUyZQR� SU]HND]DQLD�ZáDVQR�FL�
MDN�L�Z\NRQDQLD�UREyW�QLH�V��REM
WH�G\UHNW\Z���R�LOH�URERW\�WH�V��UDF]HM�SRFKRGQ���DQL*HOL�VWa-
QRZL��SU]HGPLRW�]DPyZLHQLD��2VWDWHF]QD�GHF\]MD�Z�WHM�VSUDZLH��]JRGQLH�]�LVWRW��SRVW
SRZa-
QLD�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�SR]RVWDZLRQD�]RVWDáD�V�GRZL�NUDMRZHPX�

1D�PDUJLQHVLH�QDOH*\�]ZUyFLü�MHV]F]H�XZDJ
�QD�IDNW��*H�REHFQLH�RERZL�]XM�FD�'\UHk-
W\ZD�������UHJXOXMH�Z�DUW����NZHVWL
�]DPyZLH��PLHV]DQ\FK��NWyU\FK�SU]HGPLRWHP�V��UyZQo-
F]H�QLH�WRZDU\�Z�UR]XPLHQLX�G\UHNW\Z\�R�GRVWDZDFK�RUD]�XVáXJL��:�SU]\SDGNX��JG\�ZDUWR�ü
XVáXJ�MHVW�ZL
NV]D�DQL*HOL�ZDUWR�ü�WRZDUyZ�]DVWRVRZDQLH�PD�G\UHNW\ZD�R�XVáXJDFK�101

                                                          
101��:�NZHVWLL�]DPyZLH��PLHV]DQ\FK�QD�GRVWDZ\�L�XVáXJL�SDWU]�UyZQLH*�SNW����
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2.16  SPRAWA  C-389/92  BALLAST  NEDAM  GROEP  NV  PRZECIWKO
KRÓLESTWU  BELGII  („BALLAST”)

− XF]HVWQLFWZR�NRQVRUFMyZ�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�
− XZ]JO
GQLDQLH� ]DVREyZ�QDOH*�F\FK� GR� SRGPLRWyZ�ZFKRG]�F\FK�Z� VNáDG� NRQVRUFMXP�GOD

celów udzielenia zamówienia.
6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�DUW������7UDNWDWX��Z�]ZL�]NX�]�SRVW
SRZDQLHP�Wo-

F]�F\P�VL
�SU]HG�RUJDQDPL�EHOJLMVNLPL��.ZHVWLD��]�MDN��Z\VW�SLRQR�GR�7U\EXQDáX�R�Z\GDQLH

RU]HF]HQLD�ZVW
SQHJR��SRMDZLáD�VL
�Z� WUDNFLH�VSRUX�SRPL
G]\�%DOODVW�1HGDP�*URHS��SU]Hd-
VL
ELRUF�� KROHQGHUVNLP� �GDOHM� ]ZDQ\P�%1*�� D�%HOJL���Z� ]ZL�]NX� ]� RGPRZ�� SU]HGáX*HQLD

ZSLVX�QD� OL�FLH�X]QDQ\FK�Z\NRQDZFyZ��'HF\]MD�SRGM
WD�SU]H]�0LQLVWUD�GV��5REyW�3XEOLFz-
Q\FK�� SR� Z\UD*HQLX� QLHSU]\FK\OQHM� GOD� SU]HGVL
ELRUF\� RSLQLL� SU]H]� .RPLWHW� GV�� 5HMHVWUDFML

:\NRQDZFyZ�� RSDUWD� E\áD� QD� DUJXPHQWDFML�� *H� %1*�� MDNR� ILUPD� KROGLQJRZD�� ]U]HV]DM�FD

SU]HGVL
ELRUFyZ��]�NWyU\FK�ND*G\�MHVW�RGU
EQ\P�SRGPLRWHP�SUDZQ\P��QLH�Z\NRQXMH�VDPo-
G]LHOQLH� UREyW��D�FHOHP�SRWZLHUG]HQLD� VZRMHJR�GR�ZLDGF]HQLD� L� IDFKRZR�FL�SRZRáXMH�VL
�QD

URERW\�Z\NRQDQH�SU]H]�SU]HGVL
ELRUVWZD�ZFKRG]�FH�Z�VNáDG�JUXS\��2G�WDNLHM�GHF\]ML�%1*

RGZRáDá�VL
�GR�EHOJLMVNLHM�5DG\�3D�VWZD��WD�]D��]ZUyFLáD�VL
�GR�7U\EXQDáX�]�]DS\WDQLHP�Qa-
VW
SXM�FHM�WUH�FL�±�F]\�SU]HSLV\�'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHOa-
QLD� ]DPy�ZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� ]H]ZDODM��� Z� SU]\SDGNX� RFHQ\� F]\� GDQ\

Z\NRQDZFD�VSHáQLD�NU\WHULD�]GROQR�FL�WHFKQLF]QHM��QD�EUDQLH�SRG�XZDJ
�MHG\QLH�JáyZQHM�RVo-
E\�SUDZQHM�WZRU]�FHM�GDQH�NRQVRUFMXP��EH]�XZ]JO
GQLDQLD�SR]RVWDá\FK�SRGPLRWyZ�ZFKRG]�-
F\FK�Z�MHJR�VNáDG�

=DUyZQR�%1*�� MDN� L�.RPLVMD��NWyUD�SU]HND]DáD�VZRMH�REVHUZDFMH�� WZLHUG]Lá\��*H�SRd-
F]DV�UR]SDWU\ZDQLD�ZQLRVNX�R�UHMHVWUDFM
�QD�OL�FLH�X]QDQ\FK�Z\NRQDZFyZ��]áR*RQHJR�SU]H]
JáyZQ\�SRGPLRW�GDQHM�JUXS\��SU]\�RFHQLH�VSHáQLDQLD�RGSRZLHGQLFK�NU\WHULyZ�WHM� UHMHVWUDFML�
SU]HSLV\�G\UHNW\Z\�]H]ZDODM��QD�XZ]JO
GQLDQLH�W\FK�ILUP��NWyUH�PLPR�]DFKRZDQLD�RGU
EQHM
SRGPLRWRZR�FL�SUDZQHM��ZFKRG]��Z�VNáDG�JUXS\��2GQRV]�F�VL
�GR�WHM�NZHVWLL�7U\EXQDá�SU]y-
SRPQLDá� QDMSLHUZ�� *H� FHOHP� '\UHNW\Z� ������� RUD]� ������� E\áR� ]DSHZQLHQLH� VZRERGQHJR
SU]HSá\ZX�XVáXJ�Z�G]LHG]LQLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��3LHUZV]D�G\UHk-
W\ZD�QDNáDGD�RERZL�]HN�]QLHVLHQLD�RJUDQLF]H��Z�GRVW
SLH��XG]LDOH�L�Z\NRQ\ZDQLX�]DPyZLH�
SXEOLF]Q\FK�� GUXJD� ]D�� NRRUG\QXMH� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\
EXGRZODQH��5R]VWU]\JQL
FLH�NZHVWLL��]�MDN��Z\VW�SLá�V�G�NUDMRZ\��Z\PDJDáR�SU]HGH�ZV]\Vt-
NLP� RGSRZLHG]L� QD� S\WDQLH�� F]\� SU]HGVL
ELRUVWZR� KROGLQJRZH� PR*H� E\ü� Z\NOXF]RQH� ]
XG]LDáX�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�SXEOLF]QHJR��]H�Z]JO
GX�QD�QLHZ\NRQ\Za-
QLH�VDPRG]LHOQLH�SU]HGPLRWRZ\FK�UREyW��D� MH�OL�RGSRZLHG(�QD�WR�S\WDQLH�E\áDE\�QHJDW\ZQD�
MDNLH�ZDUXQNL�HNRQRPLF]QH�L�WHFKQLF]QH�PXVL�VSHáQLDü�WDNL�Z\NRQDZFD�E\�PyF�Z]L�ü�Z�QLP
XG]LDá��-X*�VDP�W\WXá�'\UHNW\Z\��������ZVND]XMH��*H�]DPyZLHQLD�PRJ��E\ü�XG]LHODQH�Z\No-
QDZFRP��NWyU]\�Z\NRQXM�� URERW\�EXGRZODQH�]D�SR�UHGQLFWZHP�DJHQFML� OXE�RGG]LDáyZ��3o-
QDGWR�]�DUW�����'\UHNW\Z\��������Z\QLND��*H�RIHUW\�PRJ��E\ü�VNáDGDQH�SU]H]�JUXS\�Z\No-
QDZFyZ� �NRQVRUFMD�� D� ]DPDZLDM�F\� QLH�PR*H� RG� WDNLFK� JUXS�Z\PDJDü�� DE\� SU]HG� XG]LHOe-
QLHP� ]DPyZLHQLD� SU]\EUDá\� RNUH�ORQD� IRUP
� SUDZQ���:� SU]\SDGNX� RJáRV]H�� R� XG]LHODQLX
]DPyZLHQLD�Z�SURFHGXU]H�RWZDUWHM�DUW�����SNW��N��VWDQRZLá�MHG\QLH��*H�Z�RJáRV]HQLX�R�]DPó-
ZLHQLX�SRZLQQD�E\ü�RNUH�ORQD�IRUPD�SUDZQD��MDN��PD�SU]\EUDü�Z\NRQDZFD��NWyUHPX�XG]LHOD
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VL
�]DPyZLHQLD��$UW�����G\UHNW\Z\�GRW\F]�F\�XU]
GRZ\FK�OLVW�]DWZLHUG]RQ\FK�Z\NRQDZFyZ
VWZLHUG]D��*H�MHG\Q\P�FHOHP�NU\WHULyZ�NZDOLILNDFML��RNUH�ORQ\FK�Z�DUW����±���MHVW�]GHILQLo-
ZDQLH� ]DVDG� RELHNW\ZQHM� RFHQ\�Z\NRQDZFyZ�� Z� V]F]HJyOQR�FL� LFK� V\WXDFML� HNRQRPLF]QR�
ILQDQVRZHM�L�]GROQR�FL�WHFKQLF]Q\FK��=�DUW�����SNW��D��Z\QLND�Z\UD(QLH��*H�GRZRGHP�PR*Oi-
ZR�FL�WHFKQLF]Q\FK�Z\NRQDZF\�PR*H�E\ü�Z\ND]�SHUVRQHOX�WHFKQLF]QHJR��GR�NWyUHJR�Z\No-
QDZFD�PR*H�]ZUyFLü�VL
�FHOHP�Z\NRQDQLD�]DPyZLHQLD��QLH]DOH*QLH�RG�WHJR�F]\�QDOH*\�RQ�GR
Z\NRQDZF\��7U\EXQDá�SU]\]QDá�UDFM
�.RPLVML��]ZUDFDM�FHM�XZDJ
��*H�]DPyZLHQLH�PR*H�]o-
VWDü�XG]LHORQH�QLH�W\ONR�Z\NRQDZF\��NWyU\�VDP�Z\NRQXMH�GDQH�]DPyZLHQLH��3RQDGWR�Z�DUW���
'\UHNW\Z\��������Z�EU]PLHQLX�QDGDQ\P�SU]H]�]PLHQLDM�F��M��'\UHNW\Z
���������SU]\�RNa-
zji definicji zamówienia na roboty budowlane, jest mowa o wykonywaniu tego zamówienia
ÄMDNLPLNROZLHN� �URGNDPL´�� FR� VXJHUXMH�� *H�Z\NRQDZFD� NWyU\� QLH� G\VSRQXMH� RGSRZLHGQLPL
�URGNDPL��DE\�VDP�Z\NRQDü�]DPyZLHQLH��PR*H�Z]L�ü�XG]LDá�Z�SRVW
SRZDQLX�R�MHJR�XG]LHOe-
QLH��2GSRZLDGDM�F�QD�SU]HGáR*RQH�S\WDQLH�7U\EXQDá�VWZLHUG]Lá��*H�

SU]\�RFHQLH�VSHáQLDQLD�NU\WHULyZ��NWyUH�PXVL�VSHáQLDü�Z\NRQDZFD��XELHJDM�F\�VL
�R�ZSLV
QD� OLVW
� X]QDQ\FK� Z\NRQDZFyZ�� Z� SU]\SDGNX� NLHG\� ZQLRVHN� WDNL� MHVW� ]áR*RQ\� SU]H]
JáyZQ\�SRGPLRW�GDQHM�JUXS\��SU]HSLV\�'\UHNW\Z\��������]H]ZDODM��QD�EUDQLH�SRG�XZDJ

SRV]F]HJyOQ\FK�SRGPLRWyZ�ZFKRG]�F\FK�Z�MHM�VNáDG��QDZHW�MH*HOL�SRVLDGDM��RQH�RGU
EQH
RVRERZR�FL�SUDZQH��:QLRVNRGDZFD�WDNL�PXVL�MHGQDN�Z\ND]Dü��*H�IDNW\F]QLH�PR*H�UR]So-
U]�G]Dü�]DVREDPL�W\FK�SRGPLRWyZ��QLH]E
GQ\PL�GR�Z\NRQDQLD�UREyW��5RO��V�GX�NUDMRZe-
JR�MHVW�]�NROHL�XVWDOHQLH�F]\�WDNL�GRZyG�]RVWDá�Z�GDQHM�VSUDZLH�SU]HGVWDZLRQ\�

,QWHUHVXM�FH��*H�SRGF]DV�JG\�7U\EXQDá�SR]RVWDZLDá�GR�UR]VWU]\JQL
FLD�V�GRZL�NUDMRZe-
PX��Z�LQG\ZLGXDOQ\FK�SU]\SDGNDFK��NZHVWL
�XVWDOHQLD��F]\�U]HF]\ZL�FLH�GRPLQXM�F\�SRGPLRW

Z�JUXSLH�G\VSRQXMH�]DVREDPL�SRGSRU]�GNRZDQ\FK�PX�VSyáHN��U]HF]QLN�*XOPDQQ�VXJHURZDá

RGSRZLHG(��*H�]DZV]H� LOHNURü�GDQD�VSyáND� MHVW�Z�SRVLDGDQLX������XG]LDáyZ�SRGOHJá\FK� MHM

VSyáHN� L�PD�ZSá\Z�QD�SRGHMPRZDQH�SU]H]�QLH�GHF\]MH��QDOH*\�X]QDü�� L*�G\VSRQXMH�RQD� LFK

zasobami.102

2.17 635$:$��&������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

− QLHRSXEOLNRZDQLH�RJáRV]H��R�]DPyZLHQLX�
− nierówne traktowanie wykonawców.

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD�]RVWDáD�ZQLHVLRQD�SU]H]�.RPLVM
�Z�WU\ELH�DUW������������7UDNWDWX�]�ZQLRVNLHP

R�Z\GDQLH�RU]HF]HQLD��*H�:áRFK\�QLH�Z\ZL�]Dá\�VL
�]H�VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]

SUDZD�ZVSyOQRWRZHJR� QD� VNXWHN� QDUXV]HQLD� NLONX� SRVWDQRZLH�� 7UDNWDWX� RUD]� G\UHNW\Z\� R

GRVWDZDFK��6SUDZD�WD�]RVWDáD�ZQLHVLRQD�Z�]ZL�]NX�]�SRVW
SRZDQLHP�R�XG]LHOHQLH�]DPyZLe-
QLD�QD�GRVWDZ
�]LQWHJURZDQHJR�V\VWHPX�NRPSXWHURZHJR�XPR*OLZLDM�FHJR�G]LDáDOQR�ü�ORWHULL

RUD]� QLHRSXEOLNRZDQLHP� RJáRV]H�� R� ]DPyZLHQLX�� XG]LHORQ\P� SU]H]� ZáRVNLH� 0LQLVWHUVWZR

)LQDQVyZ��0LQLVWHUVWZR�WR�QDMSLHUZ�QLH�RSXEOLNRZDáR�ZVW
SQHJR�RJáRV]HQLD�R�SODQRZDQ\FK

                                                          
102  Patrz par. 35 opinii rzecznika (ECR 1994 str. I–1289)
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]DPyZLHQLDFK�D�QDVW
SQLH�Z�]DSURV]HQLX�GR�SU]HWDUJX�QD�NRQFHVM
�QD�V\VWHP�NRPSXWHURZ\

REVáXJXM�F\�ORWHUL
�RJUDQLF]\áR�XG]LDá�Z\á�F]QLH�GR�RUJDQyZ��SU]HGVL
ELRUVWZ�L�NRQVRUFMyZ�

NWyU\FK�NDSLWDá�MHVW�ZáDVQR�FL��VHNWRUD�SXEOLF]QHJR��.RPLVMD�X]QDáD�WR�]D�QDUXV]HQLH�SU]HSi-
sów art. 28 (30), 43 (52) i 49 (59) Traktatu oraz art. 9 i art. 17–25 Dyrektywy Rady
������((&�]�GQLD����JUXGQLD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLFz-
Q\FK�QD�GRVWDZ\��3R�SU]HSURZDG]HQLX�SRVW
SRZDQLD�]�DUW������������7UDNWDWX�.RPLVMD�ZQLo-
VáD�RVWDWHF]QLH�VSUDZ
�GR�7U\EXQDáX�

Naruszenie  art.  43  (52) i  49  (59)  Traktatu

=GDQLHP�.RPLVML�SRSU]H]�Z\PyJ�XF]HVWQLFWZD��Z�SU]HWDUJX�QD�NRQFHVM
�QD�V\VWHP�NRPSXWe-
URZ\�REVáXJXM�F\�ORWHUL
��W\ONR�L�Z\á�F]QLH�GR�SRGPLRWyZ��NWyU\FK�NDSLWDá�MHVW�EH]SR�UHGQLR
OXE�SR�UHGQLR�Z�SRVLDGDQLX�SXEOLF]Q\P�OXE�SD�VWZD��GRV]áR�GR�QDUXV]HQLD�]DVDG�Z\QLNDM�-
F\FK� ]� DUW�� ��� ����� L� ��� ����� 7UDNWDWX�� .RPLVMD� WZLHUG]LáD��*H� MHVW� WR� SU]\NáDG� VWRVRZDQLD
RJUDQLF]HQLD��NWyU\�]RVWDá�X]QDQ\�SU]H]�7U\EXQDá�]D�QLH]JRGQ\�]�SUDZHP�ZVSyOQRWRZ\P�Z
VSUDZLH�&������.RPLVMD� SU]HFLZNR�5HSXEOLFH�:áRVNLHM103��:� WHM� RVWDWQLHM� VSUDZLH�ZáRVNLH
SU]HSLV\�SU]HZLG\ZDá\�PR*OLZR�ü�]DZLHUDQLD�XPyZ�QD�UR]EXGRZ
�V\VWHPyZ�SU]HWZDU]DQLD
GDQ\FK�W\ONR�GOD�SRGPLRWyZ��Z�NWyU\FK�ZL
NV]R�ü�NDSLWDáX�MHVW�Z�ZáDVQR�FL��SXEOLF]Q�� OXE
SD�VWZD��%URQL�F�VL
�SU]HG�]DU]XWHP�QDUXV]HQLD�SUDZD�ZVSyOQRWRZHJR�U]�G�ZáRVNL�XWU]\Py-
ZDá��*H�Z�SU]\SDGNX�RPDZLDQ\P�SRQL*HM� ]DPyZLHQLH�GRW\F]\áR�NRQFHVML��Z� UDPDFK�NWyUHM
]DPDZLDM�F\�SRZLHU]D�RVRERP�WU]HFLP�Z\NRQ\ZDQLH�G]LDáD��SU]\SLV\ZDQ\P�ZáDG]RP�Sub-
OLF]Q\P��PDM�F\P�]ZL�]HN�]�RUJDQL]DFM���ZHU\ILNDFM��L�FHUW\ILNDFM��ORWHULL��NWyUH�WR�F]\QQR�FL
]JRGQLH� ]� SUDZHP�ZáRVNLP� SRGOHJDM�� RUJDQRP� SD�VWZRZ\P�� 5]�G� ZáRVNL� SRZRá\ZDá� VL

WXWDM�QD�DUW����������7UDNWDWX��VWDQRZL�F\��*H�DUW����������L���������QLH�PDM��]DVWRVRZDQLD�GR
F]\QQR�FL�� ]ZL�]DQ\FK� ]� Z\NRQ\ZDQLHP� ZáDG]\� XU]
GRZHM� Z� SD�VWZDFK� F]áRQNRZVNLFK�
5R]SDWUXM�F�WHQ�]DU]XW��RUD]�DUJXPHQWDFM
�SR]ZDQHJR��7U\EXQDá�RGQLyVá�VL
�GR�RSLQLL�U]HFz-
QLND�JHQHUDOQHJR��NWyU\�Z\ND]\ZDá��*H�NRQFHVMD�QD�NRPSXWHU\]DFM
�ORWHULL�GRW\F]\�SRPLHVz-
F]H��� GRVWDZ�� LQVWDODFML�� XWU]\PDQLD�� REVáXJL� L� WUDQVPLVML� GDQ\FK� RUD]� ZV]\VWNLFK� LQQ\FK
F]\QQR�FL��SRWU]HEQ\FK�GR�IXQNFMRQRZDQLD�ORWHULL��:�SU]\SDGNX�RZ\FK�F]\QQR�FL�QLH�GRFKo-
G]L�GR�SU]HQLHVLHQLD�RGSRZLHG]LDOQR�FL�QD�NRQFHVMRQDULXV]D��SXQNW\�ORWHU\MQH�E\á\�Z�GDOV]\P
VWRSQLX�RGSRZLHG]LDOQH�]D�SU]\MPRZDQLH�ORVyZ��WHUPLQDO�REVáXJLZDQ\�SU]H]�NRQFHVMRQDULu-
V]D�PLDá�]D�]DGDQLH�MHG\QLH�UHMHVWUDFM
��DXWRPDW\F]QH�VSUDZG]HQLH�L�WUDQVPLVMH�GDQ\FK��NWyUH
WR� F]\QQR�FL�Z\QLNDá\� ]�G]LDáD�� SRGHMPRZDQ\FK�SU]H]�RVRE
� ]DU]�G]DM�FD� WDNLP�SXQNWHP�
ZUHV]FLH�FL�JQL
FLH�ORVyZ�SRGOHJDáR�VSHFMDOQ\P�RUJDQRP�SD�VWZRZ\P��RGSRZLHG]LDOQ\P�]D
VSUDZG]DQLH� L� X]QDZDQLH�Z\JUDQ\FK�� ]DWZLHUG]DQLH� L�Z\SáDWD� QDJUyG� QDOH*Dá\� GR� RUJDQyZ
DGPLQLVWUDFML� SXEOLF]QHM�� 7U\EXQDá� QLH� GRSDWU]\á� VL
� WDN*H� XF]HVWQLFWZD� NRQFHVMRQDULXV]D�Z
VSUDZRZDQLX�ZáDG]\�SXEOLF]QHM��:�NRQVHNZHQFML� 7U\EXQDá� X]QDá��*H� GRV]áR� GR� QDUXV]HQLD
DUW����������L����������8VáXJL��ZLDGF]RQH�SU]H]�NRQFHVMRQDULXV]D�V\VWHPX�NRPSXWHURZHJR�GR
REVáXJL�ORWHULL�QLH�Uy*QL��VL
�RG�F]\QQR�FL�Z\QLNDM�F\FK�]�]DPyZLHQLD�QD�UR]EXGRZ
�V\VWHPX
przetwarzania danych (sprawa C-3/88)104�� D� ]DWHP� UyZQLH*� L� RPDZLDQ\P�SU]\SDGNX�GRV]áR
do naruszenia art. 43 (52) i 49 (59) Traktatu.

                                                          
103  Patrz pkt 2.6 oraz 3.6 opracowania
104  Patrz pkt 2.6 oraz 3.6 opracowania
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Naruszenie  art.  28  (30)  Traktatu

.RPLVMD�WZLHUG]LáD�UyZQLH*��*H�Z\PyJ�ZáDVQR�FL�SXEOLF]QHM�Z�RGQLHVLHQLX�GR�SRGPLR�
WyZ�XELHJDM�F\FK�VL
�R�]DPyZLHQLH�VWDQRZL�QDUXV]HQLH�DUW����������7UDNWDWX��Z\á�F]D�ERZLHP
]�XG]LDáX�Z�SRVW
SRZDQLX�SU]HGVL
ELRUVWZD�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK��NWyUH�QLH�PRJ�
RIHURZDü�VZRLFK�V\VWHPyZ�NRPSXWHURZ\FK�L�RSURJUDPRZDQLD��6NXWNLHP�WHJR�RJUDQLF]HQLD
PLDáR�E\ü��]GDQLHP�.RPLVML� WR��*H�SURGXNW\�SRFKRG]�FH�]� LQQ\FK�SD�VWZ�F]áRQNRZVNLFK�V�
G\VNU\PLQRZDQH�Z�SRUyZQDQLX�]�SURGXNWDPL�Z\WZDU]DQ\PL�ZH�:áRV]HFK��2GQRV]�F�VL
�GR
SRGQLHVLRQHJR�]DU]XWX�7U\EXQDá�X]QDá�MHGQDN��*H�QLH�MHVW�RQ�GRVWDWHF]QLH�X]DVDGQLRQ\��.RPi-
VMD�QLH�Z\ND]DáD�Z�V]F]HJyOQR�FL��L*�Z�SU]\SDGNX�Z\á�F]HQLD�]�XG]LDáX�Z�SU]HWDUJX�]�SU]Hd-
VL
ELRUVWZ�]DJUDQLF]Q\FK��Z\EUDQ\�RIHUHQW�QLH�PyJá� MHGQDN�X*\ü�GR� LQVWDODFML� WHJR�V\VWHPX
NRPSXWHURZHJR�SURGXNWyZ�SRFKRG]�F\FK�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK��=JRGQLH�ERZLHP
]�RU]HF]QLFWZHP�7U\EXQDáX��SLHUZV]H�SLVPR�Z�VSUDZLH�QDUXV]HQLD�RUD]�XPRW\ZRZDQD�RSLQLD
SRZLQQ\�]DZLHUDü�Z\VWDUF]DM�FH�X]DVDGQLHQLH�]DU]XWyZ�WDN��E\�SD�VWZR�F]áRQNRZVNLH�PLDáR
GRVWDWHF]QH�PR*OLZR�FL�SU]\JRWRZDQLD�VL
�GR�REURQ\105��=DU]XW�QDUXV]HQLD�DUW����������]RVWDá
ZL
F�RGGDORQ\�SU]H]�7U\EXQDá�

Naruszenie  przepisów  dyrektywy  o  dostawach

1DUXV]HQLH�SU]HSLVyZ�'\UHNW\Z\�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH�
SXEOLF]Q\FK�QD� GRVWDZ\�PLDáR� SROHJDü�QD� QLHRSXEOLNRZDQLX�ZáD�FLZ\FK�RJáRV]H�� R� ]DPó-
wieniach. Zgodnie art. 9106�G\UHNW\Z\�]DPDZLDM�F\�]RERZL�]DQL�E\OL�SRGDü�GR�ZLDGRPR�FL
Z�RJáRV]HQLX�R�SODQRZDQ\FK�]DPyZLHQLDFK��QDMV]\EFLHM� MDN� WR�PR*OLZH�SR� UR]SRF]
FLX� LFK
URNX�EXG*HWRZHJR��FDáNRZLW��ZDUWR�ü�]DPyZLH��QD�SRV]F]HJyOQH�JUXS\�SURGXNWyZ��NWyU\FK
]DPLHU]DOL� XG]LHOLü� Z� FL�JX� QDMEOL*V]\FK� ��� PLHVL
F\�� MH*HOL� ZDUWR�ü� V]DFXQNRZD� W\FK� ]D�
PyZLH��Z\QRVLáD�FR�QDMPQLHM���������(&8��3RQDGWR�]�DUW����XVW����L���Z\QLNDá�MHV]F]H�REo-
ZL�]HN�RSXEOLNRZDQLD�SU]H]�]DPDZLDM�FHJR�RJáRV]HQLD�R� ]DPyZLHQLX�XG]LHODQ\P�Z� WU\ELH
SURFHGXU\� RWZDUWHM�� RJUDQLF]RQHM� RUD]� QHJRFMDF\MQHM� ]� ZF]H�QLHMV]�� SXEOLNDFM�� RJáRV]HQLD�
:�RPDZLDQHM�VSUDZLH�PLDáR�UyZQLH*�GRM�ü�GR�QDUXV]HQLD�DUW����±��107 dyrektywy, dotycz�-
F\FK� NU\WHULyZ� NZDOLILNDFML�� 2GQRV]�F� VL
� GR� W\FK� ]DU]XWyZ� U]�G� ZáRVNL� XWU]\P\ZDá�� *H
SU]\WRF]RQH�Z\*HM�SU]HSLV\�QLH�PDM��]DVWRVRZDQLD��SRQLHZD*�]DPyZLHQLH�QLH�GRW\F]\�GRVWa-
Z\�RNUH�ORQ\FK� WRZDUyZ��DOH�NRQFHVML�GOD�RVyE� WU]HFLFK�QD�Z\NRQ\ZDQLH�SHZQ\FK�G]LDáD��
VWDQRZL�F\FK� F]
�ü� F]\QQR�FL� ]ZL�]DQ\FK� ]� Z\NRQ\ZDQLHP� ZáDG]\� SXEOLF]QHM�� 7U\EXQDá
RGQRV]�F�VL
�GR�SU]HGVWDZLRQHM�DUJXPHQWDFML�X]QDá��*H�ZSURZDG]HQLH�]LQWHJURZDQHJR�V\VWe-
PX�NRPSXWHURZHJR�QLH�Z\PDJD�SU]HQLHVLHQLD�RGSRZLHG]LDOQR�FL�QD�NRQFHVMRQDULXV]D��D�]a-
mówienie dotyczy dostawy pewnych towarów. Zgodnie bowiem z art. 2 Dyrektywy 88/295,
NWyUD�]PLHQLáD�'\UHNW\Z
��������WD�RVWDWQLD�GRW\F]\�XPyZ��NWyU\FK�SU]HGPLRWHP�MHVW�NXSQR�
NXSQR�QD�UDW\��G]LHU*DZD�OXE�OHDVLQJ�]�RSFM��OXE�EH]�RSFML�]DNXSX�WRZDUyZ��=GDQLHP�U]HF]Qi-
ND�JHQHUDOQHJR�FHOHP�WHM�]PLDQ\�E\áR�G�*HQLH�GR�Zá�F]HQLD�GR�]DNUHVX�G\UHNW\Z\�ZV]\VWNLFK
W\FK�GRVWDZ�� NWyUH�QLHNRQLHF]QLH� VWDM�� VL
�ZáDVQR�FL�� RUJDQyZ�SD�VWZRZ\FK��=DPDZLDM�F\
PLDá� ]DWHP� RERZL�]HN� RSXEOLNRZDQLD� ZáD�FLZ\FK� RJáRV]H��� 'RV]áR� ]DWHP� GR� QDUXV]HQLD
SU]HSLVX�DUW����G\UHNW\Z\��&R�VL
�W\F]\�DUW����±���7U\EXQDá�X]QDá��*H�]DZLHUDM��RQH�Z\F]Hr-

                                                          
105  Patrz pkt 2.14 oraz 3.14 opracowania
106  Obecnie art. 9 dyrektywy 93/36
107  Obecnie art. 15–25 dyrektywy 93/36
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SXM�F�� OLVW
� NU\WHULyZ� NZDOLILNDFML� L� XG]LHODQLD� ]DPyZLH�� L� QLH� SU]HZLGXM�� RJUDQLF]HQLD
XF]HVWQLFWZD�Z�SU]HWDUJX�GR�SRGPLRWyZ��NWyU\FK�NDSLWDá�MHVW�Z�ZL
NV]R�FL�Z�SRVLDGDQLX�SXE�
OLF]Q\P�� $� ]DWHP� UyZQLH*� L� Z� W\P� ]DNUHVLH� GRV]áR� GR� QDUXV]HQLD� SU]HSLVyZ� '\UHNW\Z\
77/62.

2.18 635$:$��&���������.20,6-$��35=(&,:.2��5(38%/,&(��:à26.,(-

− SRVW
SRZDQLH�]�UD*�FR�QLVNLPL�RIHUWDPL�
− Z\M�WNL�RG�RERZL�]NX�EDGDQLD�UD*�FR�QLVNLFK�RIHUW

6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�RNUH�ORQ\P�Z�DUW������������7UDNWDWX�F]\OL�R�Z\Ga-
QLH�RU]HF]HQLD�ZVW
SQHJR�Z�WRF]�F\P�VL
�SU]HG�V�GHP�NUDMRZ\P�SRVW
SRZDQLX��2U]HF]HQLH
Z\GDQH�Z� WHM� VSUDZLH� MHVW� MHGQ\P� ]� NLONX� SXEOLNRZDQ\FK�Z� QLQLHMV]\P� ]ELRU]H� RU]HF]H��
GRW\F]�F\FK�SRVW
SRZDQLD� ]� RIHUWDPL� ]DZLHUDM�F\PL� UD*�FR� QLVN�� FHQ
�� SRUXV]D� MHGQDN� QLH
RPDZLDQH� GRW\FKF]DV� ]DJDGQLHQLH��:áRVNL� V�G� DGPLQLVWUDF\MQ\� ]ZUyFLá� VL
� GR�7U\EXQDáX� ]
ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�VSUDZLH�LQWHUSUHWDFML�DUW�����XVW����'\UHNW\Z\
������� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�
3U]HSLV� WHQ�GRW\F]\�SRVW
SRZDQLD� ]�RIHUWDPL� ]DZLHUDM�F\PL� UD*�FR�QLVN�� FHQ
� L� QDNáDGD�QD
]DPDZLDM�FHJR�� SU]HG�SRGM
FLHP�GHF\]ML� R� RGU]XFHQLX� WDNLHM� RIHUW\�� RERZL�]HN� SU]HSURZa-
dzenia weryfikacji istotnych jej elementów108��2VWDWQL�SXQNW�WHJR*�SU]HSLVX��QLH�PDM�F\�VZo-
MHJR� RGSRZLHGQLND�Z� REHFQLH� RERZL�]XM�FHM�'\UHNW\ZLH� ������� XPR*OLZLDá� RGVW�SLHQLH� RG
VWRVRZDQLD�WHM�]DVDG\��VWDQRZL�F��*H�Ä����GR�NR�FD������U���R�LOH�RERZL�]XM�FH�SUDZR�NUDMX�QD
WR� ]H]ZDOD�� ]DPDZLDM�F\� PR*H� Z\M�WNRZR�� QLH� VWRVXM�F� *DGQHM� G\VNU\PLQDFML� ]� SRZRGyZ
QDURGRZR�FLRZ\FK�� RGU]XFLü� RIHUW\� UD*�FR� QLVNLH�� QLH� E
G�F� ]RERZL�]DQ\P� GR� VWRVRZDQLD
SURFHGXU\�RNUH�ORQHM�Z�SLHUZV]\P�SXQNFLH�WHJR�XVW
SX��R�LOH�OLF]ED�WDNLFK�RIHUW�GOD�SRV]F]e-
JyOQHJR�]DPyZLHQLD�MHVW�WDN�GX*D��*H�]DVWRVRZDQLH�WHM�SURFHGXU\�SURZDG]LáRE\�GR�]QDF]QHJR
RSy(QLHQLD�L�JUR]LáRE\�LQWHUHVRZL�SXEOLF]QHPX�´�3U]HSLV�WHQ�QDNáDGDá�GDOHM�RERZL�]HN�SXEOi-
NRZDQLD� VSHFMDOQHJR� RJáRV]HQLD� R� VNRU]\VWDQLX� ]� RZHM� Z\M�WNRZHM� SURFHGXU\�� 2PDZLDQ\
SU]HSLV�]RVWDá�ZGUR*RQ\�GR�ZáRVNLHJR�SRU]�GNX�SUDZQHJR�SRSU]H]�SU]HSLV�SU]HZLGXM�F\�� L*
GR�NR�FD�JUXGQLD������U��]DPDZLDM�F\�PD�SUDZR�GR�DXWRPDW\F]QHJR�RGU]XFHQLD�RIHUW��NWyUH
Z\GDM��VL
�UD*�FR�QLVNLH�

:�SRVW
SRZDQLX�Z�VSUDZLH�RGZRáDQLD�ZQLHVLRQHJR�SU]H]�ILUP
�)XUODQLV��RG�GHF\]ML�R
RGU]XFHQLX�WDNLHM�ZáD�QLH�RIHUW\��SRMDZLáD�VL
�NZHVWD�MDN�QDOH*\�LQWHUSUHWRZDü�GDW
����JUXGQLD
�����U���W]Q��F]\�SU]HSLV�WHQ�PD�]DVWRVRZDQLH�W\ONR�GR�SRVW
SRZD��]DNR�F]RQ\FK�SU]HG�W��GD�
W���F]\�WH*�WDN*H�GR�SRVW
SRZD���Z�SU]\SDGNX�NWyU\FK�RSXEOLNRZDQR�RJáRV]HQLH�R�]DPówie-
QLX�SU]HG����JUXGQLD������U��7HQ�RVWDWQL�SRJO�G�E\á�UHSUH]HQWRZDQ\�SU]H]�U]�G�ZáRVNL��=�NR�
OHL�.RPLVMD�RUD]�)XUODQLV�XWU]\P\ZDá\��*H�SRQLHZD*�ZVND]DQ\�SU]HSLV�VWDQRZL�SHZLHQ�Zy-
M�WHN�RG�RJyOQ\FK�UHJXá�SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\��FL�OH��MDNR�RGQRV]�F\�VL
�GR�SRVW
So-
ZD��IDNW\F]QLH�]DNR�F]RQ\FK�SU]HG�GDW�����JUXGQLD������U��7U\EXQDá�SU]\SRPQLDá��L*�SU]Hd-
PLRWRZ\�SU]HSLV�VWDQRZL��L*�]DPDZLDM�F\�PRJ��GR�NR�FD������U��RGU]XFLü�RIHUW\�UD*�FR�Qi-
VNLH� EH]� SU]HSURZDG]HQLD� RGSRZLHGQLHJR� SRVW
SRZDQLD� ZHU\ILNDF\MQHJR�� 3U]HSLV� WHQ� PD
ZL
F�]DVWRVRZDQLH�GR�GHF\]ML�R�Z\ERU]H�RIHUW\�QLH�]D��GR�F]\QQR�FL�WDNLFK�MDN�RSXEOLNRZa-
QLH�RJáRV]HQLD��SRSU]H]�NWyUH�ZV]F]\QD�VL
�SRVW
SRZDQLH�R�XG]LHOHQLH�]DPyZLHQLD��=D�LQWHr-
SUHWDFM�� WDN��SU]HPDZLD�VDPD�V\VWHPDW\ND�G\UHNW\Z\�±�SU]HSLV�R�RGU]XFHQLX�RIHUW�]QDMGXMH
                                                          
108��3DWU]�UyZQLH*�SNW����
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VL
�Z�UR]G]LDOH�]DW\WXáRZDQ\P�ÄNU\WHULD�NZDOLILNDFML´��GRW\F]�F\P�RVWDWQLHM�ID]\�SRVW
SRZa-
QLD��7U\EXQDá�SU]\]QDá�UDFM
�.RPLVML�RUD]�)XUODQLVRZL��X]QDM�F��L*�SU]HGPLRWRZ\�SU]HSLV�PD
]DVWRVRZDQLH�Z\á�F]QLH�GR�SRVW
SRZD�� IDNW\F]QLH� ]DNR�F]RQ\FK�SU]HG�NR�FHP������ U��=D
WDN�� LQWHUSUHWDFMD�SU]HPDZLDá��]GDQLHP�7U\EXQDáX��MHV]F]H�MHGHQ�DUJXPHQW�±�SU]HSLV�WHQ�]o-
VWDá�ZSURZDG]RQ\�GR�G\UHNW\Z\�QD�ZQLRVHN�MHGQHJR�]�SD�VWZ�F]áRQNRZVNLFK��NWyUH�V\JQDOi-
]RZDáR�SHZQH�WUXGQR�FL�Z\QLNDM�FH�]�MHJR�V\VWHPX�SUDZQHJR�

2.19 SPRAWA  C-324/93  KRÓLOWA  PRZECIWKO  MINISTROWI
635$:��:(:1	75=1<&+

Poruszane kwestie:
− zastosowanie art. 30 Traktatu do importu diamorfiny,
− LQWHUSUHWDFMD�DUW������7UDNWDWX�±�7UDNWDW�D�VSU]HF]QH�]�QLP�XPRZ\�PL
G]\QDURGRZH�
− SHZQR�ü�GRVWDZ��MDNR�NU\WHULXP�Z\ERUX�QDMNRU]\VWQLHMV]HM�HNRQRPLF]QLH�RIHUW\�

6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�DUW������7UDNWDWX�SU]H]�EU\W\MVNL�V�G��NWyU\�]ZUyFLá
VL
�GR�7U\EXQDáX�]�S\WDQLDPL�GRW\F]�F\PL�LQWHUSUHWDFML�NLONX�SU]HSLVyZ�7UDNWDWX�RUD]�G\UHk-
W\Z\� R� GRVWDZDFK�� 3UREOHP� LQWHUSUHWDFML� W\FK� SU]HSLVyZ� SRMDZLá� VL
� WUDNFLH� SRVW
SRZDQLD
ZV]F]
WHJR�SU]H]�GZLH�ILUP\�IDUPDFHXW\F]QH�(YDQV�RUD]�0F)DUODQ�SU]HFLZNR�6HNUHWDU]RZL
6WDQX�Z�0LQLVWHUVWZLH�6SUDZ�:HZQ
WU]Q\FK�Z�]ZL�]NX�]�]H]ZROHQLHP�QD�LPSRUW�GLDPRUILQ\
��URGND�E
G�FHJR�SRFKRGQ��RSLXP��VWRVRZDQHJR�GR�]QLHF]XODQLD��XG]LHORQHJR�ILUPLH�*HQHUi-
FV��=JRGQLH�]�XVWDZRGDZVWZHP�EU\W\MVNLP�LPSRUW�GLDPRUILQ\�E\á�SU]H]�MDNL��F]DV�]DEURQLo-
Q\��FK\ED�*H�Z\UD]Lá�QD�QLHJR�]JRG
�0LQLVWHU�6SUDZ�:HZQ
WU]Q\FK��]ZDQ\�GDOHM�0LQLVWUHP�
5yZQRF]H�QLH�LPSRUW�OHNyZ�RGXU]DM�F\FK�REM
W\�E\á�-HGQROLW��NRQZHQFM��R�OHNDFK�RGXU]DM�-
F\FK�RERZL�]XM�F��Z�SU]\SDGNX�:LHONLHM�%U\WDQLL�RG������U��.RQZHQFMD�WD�QDNáDGDáD�QD�SD�-
VWZD�V\JQDWDULXV]\�RERZL�]HN�SRGHMPRZDQLD�ZV]HONLFK�G]LDáD���MDNLH�PRJá\E\�E\ü�NRQLHFz-
ne celem ograniczenia produkcji, eksportu, importu, dystrybucji, handlu oraz posiadania le-
NyZ�RGXU]DM�F\FK�Z\á�F]QLH�GR�FHOyZ�QDXNRZ\FK� L�PHG\F]Q\FK��:�:LHONLHM�%U\WDQLL� VWo-
VRZQLH�GR� WHM�NRQZHQFML� LPSRUW�GLDPRUILQ\�E\á�]DEURQLRQ\�D�GZLH� ILUP\�SRVLDGDá\�Z\á�Fz-
QR�ü� QD� Z\WZDU]DQLH� RUD]� SU]HWZDU]DQLH� SRZ\*V]HJR� SURGXNWX�� 2JUDQLF]HQLH� X]DVDGQLDQR
REDZ��SU]HG�SU]HQLNQL
FLHP�VSHF\ILNX�GR�QLHOHJDOQHJR�KDQGOX��2�X]\VNDQLH� OLFHQFML�QD� Lm-
SRUW�GLDPRUILQ\�XELHJDáD�VL
�ILUPD�*HQHULFV��DOH�MHM�ZQLRVHN�]RVWDá�RGU]XFRQ\��3R�X]\VNDQLX
Z�NR�FX�WDNLHJR�]H]ZROHQLD�*HQHULFV�ZQLRVáD�VSUDZ
�GR�V�GX�GRPDJDM�F�VL
�Z\GDQLD�RU]e-
F]HQLD��*H�SRSU]HGQLD�GHF\]MD�RGPRZQD�SR]RVWDZDáD�Z�VSU]HF]QR�FL�]�DUW����������7UDNWDWX
L�QLH�]QDMGRZDáD�VZRLFK�SRGVWDZ�Z�MHJR�DUW�����������$UW����������7UDNWDWX��Z�EU]PLHQLX�REo-
ZL�]XM�F\P� Z� PRPHQFLH� ZV]F]
FLD� SRVW
SRZDQLD�� VWDQRZLá�� *H� EH]� QDUXV]HQLD� GDOV]\FK
SU]HSLVyZ�7UDNWDWX��Z�REURWDFK�SRPL
G]\�SD�VWZDPL�F]áRQNRZVNLPL�]DEURQLRQH�V�� RJUDQi-
F]HQLD�LOR�FLRZH�Z�LPSRUFLH�RUD]�ZV]HONLH�SRGREQH�LP�Z�VNXWNDFK��URGNL��=�NROHL�DUW���������
SU]HZLG\ZDá�SHZQH�Z\M�WNL�RG�WHM�]DVDG\��GRSXV]F]DM�F�ZSURZDG]HQLH�RJUDQLF]H���MH*HOL�V�
RQH�X]DVDGQLRQH�P��LQ��Z]JO
GDPL�PRUDOQR�FL�SXEOLF]QHM��SRU]�GNX�SXEOLF]QHJR��EH]SLHF]H�-
VWZD�SXEOLF]QHJR�RUD]�RFKURQ\�*\FLD�L�]GURZLD�OXG]L��'OD�SHáQLHMV]HJR�REUD]X�VWDQX�SUDZQHJR
LVWRWQHJR�GOD�VSUDZ\�NRQLHF]QH�MHVW�SU]\WRF]HQLH�WUH�FL�DUW������������7UDNWDWX��]JRGQLH�]�NWó-
U\P�SRVWDQRZLHQLD�7UDNWDWX�QLH�QDUXV]DM��SUDZ�L�RERZL�]NyZ�Z\QLNDM�F\FK�]�XPyZ�]DZDr-
W\FK�SU]HG�MHJR�ZHM�FLHP�Z�*\FLH�SRPL
G]\�MHGQ\P�OXE�NLONRPD�SD�VWZDPL�F]áRQNRZVNLPL
]� MHGQHM� VWURQ\�� D� MHGQ\P� OXE� NLONRPD� SD�VWZDPL� WU]HFLPL� ]� GUXJLHM��:� ]DNUHVLH��Z� MDNLP
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XPRZ\�WH�E\á\�VSU]HF]QH�]�SRVWDQRZLHQLDPL�7UDNWDWX�SD�VWZD�F]áRQNRZVNLH�E\á\�]RERZL�-
]DQH�GR�SRGM
FLD�ZV]HONLFK�NURNyZ�Z�FHOX�XVXQL
FLD�HZHQWXDOQ\FK�VSU]HF]QR�FL��)LUPD�*e-
QHULFV�X]\VNDáD�RVWDWHF]QLH�SR]ZROHQLH�QD� LPSRUW�GLDPRUILQ\�SRQLHZD*�0LQLVWHU�GRV]HGá�GR
ZQLRVNX��*H�RERZL�]XM�FD�GR� WHM�SRU\�SROLW\ND�XWUXGQLDáD� KDQGHO�ZHZQ�WU]�:VSyOQRW\�� ]D�
SHZQR�ü�GRVWDZ�GLDPRUILQ\�QD�U\QHN�EU\W\MVNL�PR*QD�E\áR�]DSHZQLü�LQQ\PL��PQLHM�UHVWU\k-
F\MQ\PL� �URGNDPL�� -DN�PR*QD� VL
� GRP\�OLü�� GHF\]MD� R� SU]\]QDQLX� ]H]ZROHQLD�*HQHULFV� ]o-
VWDáD�]DNZHVWLRQRZDQD�SU]H]�GZLH�SR]RVWDáH� ILUP\��NWyUH� WZLHUG]Lá\��*H�GHF\]MD� WD�QLH�]QDj-
GXMH�RSDUFLD�Z�RERZL�]XM�F\FK�SU]HSLVDFK��=DNZHVWLRQRZDá\�RQH��SU]HGH�ZV]\VWNLP��U]HNo-
P��VSU]HF]QR�ü�SU]HSLVyZ�.RQZHQFML�]�DUW����������7UDNWDWX��SU]HGVWDZLDM�F�GZD�DUJXPHQW\
QD�SRSDUFLH�VZRMHJR�VWDQRZLVND��3R�SLHUZV]H�WZLHUG]Lá\��*H�SU]HSLV\�7UDNWDWX�QLH�PDM��]DVWo-
VRZDQLD�GR�OHNyZ�RGXU]DM�F\FK�QD�SRGVWDZLH�DUW������������7UDNWDWX��SRQLHZD*�.RQZHQFMD
]RVWDáD� SRGSLVDQD� ]DQLP�:LHOND� %U\WDQLD� SU]\VW�SLáD� GR�:VSyOQRW�� SR� GUXJLH� QDZHW� MH*HOL
PLDáE\�WXWDM�]DVWRVRZDQLH�DUW�����������L�WDN��GOD�RGPRZ\�Z\GDQLD�]H]ZROHQLD�QD�LPSRUW��0i-
QLVWHU�PyJá�VL
�SRZRáDü�QD�Z\M�WNL�SU]HZLG]LDQH�Z�DUW�����������1D� WOH�VSRUX�GR�7U\EXQDáX
VNLHURZDQR� V]HUHJ� S\WD�� GRW\F]�F\FK� GRSXV]F]DOQR�FL� VWRVRZDQLD� SUDNW\NL� SROHJDM�FHM� QD
RGPRZLH� ]H]ZROHQLD� QD� LPSRUW� ]� LQQHJR� SD�VWZD� F]áRQNRZVNLHJR� OHNyZ� RGXU]DM�F\FK� Z
�ZLHWOH�SU]HSLVyZ�DUW�������������������L�����������7UDNWDWX�

2GQRV]�F� VL
� GR� NZHVWLL� HZHQWXDOQHJR� REM
FLD� ]DNUHVHP� DUW�� ��� ����� OHNyZ� RGXU]D�
M�F\FK�UHJXORZDQ\FK�SU]H]�.RQZHQFM
��7U\EXQDá�SU]\M�á��*H�WRZDU\�SU]HZLH]LRQH�SU]H]�JUa-
QLF
� GOD� FHOyZ� KDQGORZ\FK�� EH]� Z]JO
GX� QD� FKDUDNWHU� WUDQVDNFML�� SRGOHJDM�� DUW�� ��� �����
D�]DWHP�REM
WH�V��QLP�UyZQLH*�SU]HGPLRWRZH�OHNL�RGXU]DM�FH��3UDNW\ND�NUDMRZD�]DEUDQLDM�FD
LPSRUWX�OHNyZ��MDNR�ZSá\ZDM�FD�QD�KDQGHO�ZHZQ�WU]ZVSyOQRWRZ\��MHVW�ZL
F�REM
WD�]DNUHVHP
DUW�����������1LH�]PLHQLD� WHJR�IDNW��*H�GDQ\��URGHN�PyJá�E\ü�SU]\M
W\�QD�SRGVWDZLH�XPRZ\
PL
G]\QDURGRZHM�SRSU]HG]DM�FHM�7UDNWDW�OXE�SU]\VW�SLHQLH�GDQHJR�SD�VWZD�GR�:VSyOQRW��SR�
QLHZD*� DUW�� ���� ������PD� ]DVWRVRZDQLH� W\ONR�ZWHG\�� NLHG\� ]RERZL�]DQLH� QDáR*RQH�QD� GDQH
SD�VWZR�MHVW�VSU]HF]QH�]�7UDNWDWHP�

.ROHMQH� S\WDQLH� VNLHURZDQH�GR�7U\EXQDáX� GRW\F]\áR� WHJR�� F]\�Z� V\WXDFML�� NLHG\� NRn-
ZHQFMD�]H]ZDOD�SD�VWZRP�V\JQDWDULXV]RP�QD�ZSURZDG]HQLH�]DND]X�LPSRUWX�OHNyZ�RGXU]DM�-
F\FK��DOH�QLH�]RERZL�]XMH�LFK�GR�ZSURZDG]HQLD�]DND]X��SD�VWZD�F]áRQNRZVNLH�PDM��RERZL�-
]HN�SRZVWU]\PDü�VL
�RG�LFK�ZSURZDG]HQLD�WDNLHJR��URGND��1D�WR�S\WDQLH�7U\EXQDá�RGSRZLe-
G]LDá��L*�SRQLHZD*� WDNL��URGHN�MDN�]DND]�LPSRUWX�MHVW�VSU]HF]Q\�]�SUDZHP�ZVSyOQRWRZ\P��D
QLH�PD�RERZL�]NX�MHJR�ZSURZDG]HQLD��SD�VWZR�F]áRQNRZVNLH�SRZLQQR�SRZVWU]\PDü�VL
�RG
MHJR� ]DVWRVRZDQLD��3U]HSLV� DUW�� ��� ����� QDOH*\� ]D�� LQWHUSUHWRZDü�Z� WHQ� VSRVyE�� *H� SD�VWZR
F]áRQNRZVNLH� SRZLQQR� ]DSU]HVWDü� VWRVRZDQLD� VSU]HF]QHM� ]� QLP� SUDNW\NL�� FK\ED� *H� MHVW� RQD
NRQLHF]QD�]H�Z]JO
GX�QD�SU]HVWU]HJDQLH�]RERZL�]D��GDQHJR�SD�VWZD�ZREHF�SD�VWZ�WU]HFLFK�
,QQD�]�SRGQLHVLRQ\FK�Z�SRVW
SRZDQLX�NZHVWLL�GRW\F]\áD�X]DVDGQLHQLD�ZSURZDG]HQLD�]DND]X
LPSRUWX� SRWU]HE�� ]DEH]SLHF]HQLD� LVWQLHQLD� GDQHJR� SU]HGVL
ELRUVWZD��8VWRVXQNRZXM�F� VL
� GR
WHM� NZHVWLL�7U\EXQDá� RGZRáDá� VL
� GR� WUH�FL� DUW�� ��� ����� SU]HZLGXM�FHJR� V]HUHJ�Z\M�WNyZ�RG
]DND]X�VWRVRZDQLD�RJUDQLF]H��LOR�FLRZ\FK�Z�LPSRUFLH��0L
G]\�LQQ\PL�GOD�]DVWRVRZDQLD�]a-
ND]X�OXE�RJUDQLF]HQLD�LPSRUWX�NRQLHF]QH�E\áR�X]DVDGQLHQLH�Z�SRVWDFL�PRUDOQR�FL�SXEOLF]QHM�
SROLW\NL�VSRáHF]QHM��EH]SLHF]H�VWZD�SXEOLF]QHJR�RUD]�RFKURQ\�*\FLD�L�]GURZLD�OXG]L��SRG�Za-
UXQNLHP� MHGQDN�� *H� �URGNL� WH� QLH� E
G�� VWDQRZLü� DUELWUDOQHM� G\VNU\PLQDFML� OXE� XNU\W\FK� Ue-
VWU\NFML�Z� KDQGOX�ZHZQ�WU]�ZVSyOQRWRZ\P�� -DN� SRGNUH�OLá� 7U\EXQDá� SRWU]HED� ]DSHZQLHQLD
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GRVWDZ��URGNyZ�PHG\F]Q\FK�Z�GDQ\P�SD�VWZLH�PR*H�X]DVDGQLDü�VWRVRZDQLH�RJUDQLF]HQLD�
MH*HOL�MHJR�FHOHP�MHVW�RFKURQD�*\FLD�L�]GURZLD�OXG]NLHJR��D�QLH�PR*QD�WHJR�RVL�JQ�ü�SU]\�]a-
VWRVRZDQLX�PQLHM�UHVWU\NF\MQ\FK��URGNyZ��2VWDWQLH�]�S\WD��SU]HGáR*RQ\FK�7U\EXQDáRZL�Go-
W\F]\áR�WHJR��F]\�]DPDZLDM�F\�PR*H�XG]LHODü�]DPyZLHQLD�Z�RSDUFLX�R�NU\WHULXP�PR*OLZR�FL
GDQHJR� SU]HGVL
ELRUVWZD� GR� ]DJZDUDQWRZDQLD� SHZQR�FL� L� FL�JáR�FL� GRVWDZ��:� W\P�PLHMVFX
QDOH*\�SU]\SRPQLHü��*H�]JRGQLH�]�DUW�����XVW���109 Dyrektywy 77/62 udzielenie zamówienia
PRJáR� QDVW�SLü� DOER�Z\á�F]QLH� QD� SRGVWDZLH� NU\WHULXP� QDMQL*V]HM� FHQ\� DOER�Z� SU]\SDGNX�
NLHG\� QDVW
SXMH� Z\EyU� QDMNRU]\VWQLHMV]HM� HNRQRPLF]QLH� RIHUW\�� Z� RSDUFLX� R� Uy*QH� NU\WHULD
]ZL�]DQH�]�GDQ\P�]DPyZLHQLHP�QS��FHQD��F]DV�Z\NRQDQLD�GRVWDZ\��NRV]W\�ELH*�FH��RSáDFDl-
QR�ü�LWS��=GDQLHP�7U\EXQDáX�]GROQR�ü�SU]HGVL
ELRUVWZD�GR�]DSHZQLHQLD�SHZQ\FK�L�FL�Já\FK
GRVWDZ�PR*H�E\ü�NU\WHULXP�SR]ZDODM�F\P�]DPDZLDM�FHPX�QD�Z\EyU�QDMNRU]\VWQLHMV]HM�HNo-
nomicznie oferty.

2.20 SPRAWA  C-433/93  KOMISJA  PRZECIWKO  REPUBLICE
FEDERALNEJ  NIEMIEC

− QLHSUDZLGáRZH�ZGUR*HQLH�SU]HSLVyZ�G\UHNW\Z\�
− EH]SR�UHGQLD�VNXWHF]QR�ü�SU]HSLVyZ�G\UHNW\Z\

6SUDZD�GRW\F]\áD�QLH�SRGM
FLD�SU]H]�5HSXEOLN
�)HGHUDOQ��1LHPLHF�RGSRZLHGQLFK�NUo-
NyZ�FHOHP�ZGUR*HQLD�GZyFK�G\UHNW\Z�GRW\F]�F\FK� ]DPyZLH�� SXEOLF]Q\FK� L� ]RVWDáD�ZQLe-
VLRQD�SU]H]�.RPLVM
�Z�WU\ELH�DUW������������7UDNWDWX��.ZHVWLD�SUDZLGáRZR�FL�LPSOHPHQWDFML
G\UHNW\Z�]RVWDáD�RPyZLRQD�ZF]H�QLHM�ZH�ZSURZDG]HQLX��3U]HSLV�DUW�����'\UHNW\Z\�������
]PLHQLDM�FHM� '\UHNW\Z
� ������((&� NRRUG\QXM�F�� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLFz-
Q\FK�QD�GRVWDZ\�QDNáDGDá�QD�SD�VWZD�F]áRQNRZVNLH�RERZL�]HN�SRGM
FLD�G]LDáD��NRQLHF]Q\FK
GOD�VSHáQLHQLD�MHM�Z\PDJD��Z�WHUPLQLH�GR���VW\F]QLD������U��RUD]�GR�SRLQIRUPRZDQLD�R�W\P
.RPLVML��3RGREQHM�WUH�FL�DUW����'\UHNW\Z\���������]PLHQLDM�FHM�'\UHNW\Z
��������((&�No-
RUG\QXM�F��SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\�EXGRZODQH��SU]HZLG\ZDá
ZGUR*HQLH� MHM�GR�NUDMRZ\FK�SRU]�GNyZ�SUDZQ\FK�GR���� OLSFD������ U��3RQLHZD*� SU]HG� W\P
WHUPLQHP�.RPLVMD�QLH�RWU]\PDáD� LQIRUPDFML�RG�U]�GX�QLHPLHFNLHJR�R�SU]\M
FLX� WDNLFK��URd-
NyZ�Z\VW�SLáD�GR�7U\EXQDáX�R�X]QDQLH��*H�1LHPF\�QLH�GRSHáQLá\� W\P�VDP\P�VZRLFK�]REo-
ZL�]D��Z\QLNDM�F\FK�]�W\FK�G\UHNW\Z��1LH�PR*QD�SRZLHG]LHü��*H�5)1�QLH�SRGM
áD�*DGQ\FK
NURNyZ� FHOHP� LFK� ZGUR*HQLD�� 3U]\M
WH� ERZLHP� ]RVWDá\� RGSRZLHGQLH� ]DVDG\� XG]LHODQLD� ]a-
PyZLH��SXEOLF]Q\FK�]DUyZQR�QD�GRVWDZ\� MDN� L� URERW\�EXGRZODQH��PDM�FH� MHGQDN�FKDUDNWHU
]Z\NáHM� SUDJPDW\NL� DGPLQLVWUDF\MQHM��.RPLVMD� X]QDáD� WH� G]LDáDQLD� ]D� QLHZ\VWDUF]DM�FH�� DE\
X]QDü�MH�]D�SUDZLGáRZH�ZGUR*HQLH�SUDZD�ZVSyOQRWRZHJR��DUJXPHQWRZDáD�ERZLHP��*H�LOHNURü
G\UHNW\ZD�SU]\]QDMH�RVRERP�SU\ZDWQ\P�SUDZD�SRGPLRWRZH��GOD�MHM�SUDZLGáRZHJR�ZGUR*e-
QLD�NRQLHF]QH�MHVW�DE\�FL��NWyU\P�SUDZD�WH�V��SU]\]QDZDQH�E\OL��ZLDGRPL� LFK�]DNUHVX��RUD]
MH�OL� WR�NRQLHF]QH�PRJOL�SRZRá\ZDü�VL
�QD�QLH�SU]HG�V�GDPL�NUDMRZ\PL��3U]\WRF]RQH�Z\*HM
]DVDG\�QLH�PLDá\�FKDUDNWHUX�SU]HSLVyZ�SUDZQ\FK�L�QLH�E\á\�ZL�*�FH�GOD�]DPDZLDM�F\FK��]a-
WHP�WUXGQR�X]QDü��*H�SU]\]QDZDá\�MDNLH��SUDZD�Z\NRQDZFRP��3RQDGWR��MDNR�]Z\NáH�SUDNW\NL
DGPLQLVWUDF\MQH�PRJá\�E\ü�Z�ND*G\P�F]DVLH�]PLHQLRQH��D�ZL
F�]GDQLHP�.RPLVML�QLH�PR*QD
LFK� E\áR� X]QDü� ]D� SUDZLGáRZH�ZGUR*HQLH� G\UHNW\Z\��:� SRVW
SRZDQLX� WRF]�F\P� VL
� SU]HG
7U\EXQDáHP�U]�G�QLHPLHFNL�GRZRG]Lá��*H�SUDZR�NUDMRZH��MDNLH�RERZL�]\ZDáR�Z�GQLX��Z�NWó-

                                                          
109  Obecnie art. 26 ust. 1 dyrektywy 93/36



2U]HF]HQLD�7U\EXQDáX�±�RPyZLHQLH

65

U\P�5)1�E\áD� ]RERZL�]DQD�]DVWRVRZDü� VL
� GR�]DOHFH�� ]DZDUW\FK�Z�XPRW\ZRZDQHM�RSLQLL�
SR]ZDODáR�QD�SUDZLGáRZH�VWRVRZDQLH�GZyFK�Z\*HM�SRZRáDQ\FK�G\UHNW\Z�

5R]SDWUXM�F�VSUDZ
�7U\EXQDá�QDZL�]Dá�GR�VZRLFK�ZF]H�QLHMV]\FK�RU]HF]H���Z�NWyU\FK
przyM�á��*H

GOD�SUDZLGáRZHJR�ZGUR*HQLD�G\UHNW\Z\�QLH�MHVW�NRQLHF]QH��DE\�SU]HSLV\�MHM�E\á\�SU]HQLe-
VLRQH�GRVáRZQLH�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR��SDWU]�RU]HF]HQLH�Z�VSUDZLH�&�������
.RPLVMD�SU]HFLZNR�5)1��������(&5�,��������2JyOQ\�NRQWHNVW�SUDZQ\�PR*H��Z�]DOH*Qo-
�FL�RG�WUH�FL�G\UHNW\Z\��E\ü�Z\VWDUF]DM�F\��SRG�ZDUXQNLHP�MHGQDN��*H�SU]HSLV\�WH�V��QD
W\OH� SU]HMU]\VWH� L� SUHF\]\MQH�� *H� LOHNURü� G\UHNW\ZD� SU]\]QDMH� MDNLH�� SUDZD� SRGPLRWRZH
RVRE\� WH�PRJ�� VL
�SRZRá\ZDü�QD�QLH�SU]HG�V�GDPL�NUDMRZ\PL��=DVDG\�DGPLQLVWUDF\MQH�
NWyUH�QLH�SU]\]QDM��*DGQ\FK�SUDZ�RVRERP�SU\ZDWQ\P�QLH�]RVWDá\�X]QDQH�]D�SUDZLGáRZH
ZGUR*HQLH�G\UHNW\Z�

7U\EXQDá�X]QDá��*H�5)1�QLH�GRNRQDáD�ZGUR*HQLD�G\UHNW\Z�SU]HG�Z\]QDF]RQ\P�WHUPi-
QHP��2GQRV]�F�VL
�GR�SRGQLHVLRQHJR�SU]H]�U]�G�QLHPLHFNL�DUJXPHQWX�EH]SR�UHGQLHJR�G]LDáa-
QLD� W\FK� G\UHNW\Z�� XPR*OLZLDM�FHJR� MDNRE\� RVRERP� SU\ZDWQ\P� SRZRá\ZDQLH� VL
� QD� LFK
SU]HSLV\�Z�SU]\SDGNX�� JG\�GRV]áR� GR� LFK� QDUXV]HQLD� ]H� VWURQ\�RUJDQyZ�SD�VWZD��7U\EXQDá
X]QDá�V\WXDFMH��Z�NWyU\FK�PR*QD�VL
�SRZRá\ZDü�EH]SR�UHGQLR�QD�WH�SU]HSLV\�]D�Z\M�WNRZH�
=GDQLHP�7U\EXQDáX�

RVRE\�IL]\F]QH�PRJ��SRZRá\ZDü�VL
�EH]SR�UHGQLR�QD�SU]HSLV\�G\UHNW\Z�W\ONR�ZyZF]DV�
JG\� SD�VWZR� F]áRQNRZVNLH� Z� RJyOH� QLH� SRGM
áR� NURNyZ� FHOHP� MHM� ZGUR*HQLD� OXE� WH*
XF]\QLáR�WR��DOH�Z�VSRVyE�QLHSUDZLGáRZ\��:�*DGQ\P�UD]LH�EH]SR�UHGQLD�VNXWHF]QR�ü�Gy-
UHNW\Z�QLH�PR*H�XVSUDZLHGOLZLDü�SD�VWZD�F]áRQNRZVNLHJR��NWyUH�QLH�Z\SHáQLáR� VZRLFK
]RERZL�]D��Z\QLNDM�F\FK�]�SUDZD�ZVSyOQRWRZHJR�

2.21 SPRAWA  C-318/94  KOMISJA  PRZECIWKO  REPUBLICE
FEDERALNEJ  NIEMIEC

− QLHRSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�
− SU]HVáDQNL�GR�]DVWRVRZDQLD�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLNDFML�RJáRV]HQLD

6SUDZD�]RVWDáD�ZQLHVLRQD�Z�WU\ELH�DUW������������7UDNWDWX�SU]H]�.RPLVM
��Z\VW
SXM�F�
]�*�GDQLHP�X]QDQLD��*H�5HSXEOLND�)HGHUDOQD�1LHPLHF�QLH�Z\SHáQLáD�VZRLFK�]RERZL�]D��Zy-
QLNDM�F\FK�]�'\UHNW\Z\��������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLHQLD�SXEOLF]QHJR
QD� URERW\� EXGRZODQH� SRSU]H]� QLHRSXEOLNRZDQLH� RJáRV]HQLD� R� ]DPyZLHQLX� SXEOLF]Q\P� Z
']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK�� =DPyZLHQLH� XG]LHODQH� SU]H]� QLHPLHFNL
8U]�G� GV�� 'UyJ�:RGQ\FK� L�)HJOXJL�� GDOHM� ]ZDQ\�8U]
GHP�� GRW\F]\áR� UREyW� ]ZL�]DQ\FK� ]
SRJá
ELHQLHP�U]HNL�(PV��3U]HSURZDG]HQLH�W\FK�SUDF�E\áR�NRQLHF]QH�GOD�XF]\QLHQLD�U]HNL�*e-
JORZQ��GOD�VSHFMDOQHJR�W\SX�VWDWNyZ��=JRGQLH�]�RGSRZLHGQLPL�SU]HSLVDPL�SODQ\�SUDF�Z\Pa-
JDá\�]DWZLHUG]HQLD�SU]H]�=DU]�G�5HJLRQX�:HVHU�(PV��3U]HG�XSá\ZHP�WHUPLQX�GR�]JáRV]HQLD
]DVWU]H*H���]DU]�G��NWyU\�ZF]H�QLHM�QLH�V\JQDOL]RZDá��*H�QLH�]DWZLHUG]L�SODQyZ��Z\VWRVRZDá
SLVPR�� VWZLHUG]DM�FH�� *H� ]H�Z]JO
GyZ� HNRORJLF]Q\FK� RGPDZLD� ]JRG\� QD� LFK� SU]\M
FLH��1D
VNXWHN� ZV]\VWNLFK� SHUWXUEDFML� ]ZL�]DQ\FK� ]� ]DWZLHUG]DQLHP� SODQyZ�� NWyUH� VSRZRGRZDá\
RSy(QLHQLH�Z�VWRVXQNX�GR�WHUPLQDU]D�SUDF��8U]�G�]GHF\GRZDá�VL
�VNRU]\VWDü�]�SURFHGXU\�Qe-
JRFMDF\MQHM� EH]� RSXEOLNRZDQLD� RJáRV]HQLD� R� ]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyO�



2U]HF]HQLD�7U\EXQDáX�±�RPyZLHQLH

66

QRW�(XURSHMVNLFK��.RPLVMD�X]QDáD�WR�]D�QDUXV]HQLH�SU]HSLVyZ�G\UHNW\Z\��VWZLHUG]DM�F�� L*�Z
daQ\P�SU]\SDGNX�QLH�E\áR�SRGVWDZ�GR�VNRU]\VWDQLD�]�SURFHGXU\�QHJRFMDF\MQHM�EH]�SXEOLND�
FML�RJáRV]HQLD��F]\OL�GRV]áR�GR�QDUXV]HQLD�'\UHNW\Z\��������L�ZQLRVáD�VSUDZ
�GR�7U\EXQDáX�
:�SRVW
SRZDQLX�SU]HG�7U\EXQDáHP�U]�G�QLHPLHFNL�DUJXPHQWRZDá��*H�W\ONR�SU]HSURZDG]HQLH
SRVW
SRZDQLD�Z� WU\ELH� QHJRFMDFML� XPR*OLZLDáR� ]DNR�F]HQLH� SUDF�Z�Z\]QDF]RQ\P� WHUPLQLH�
Na przeprowaG]HQLH�SURFHGXU\�RWZDUWHM�E\áR�]GDQLHP�U]�GX�QLHPLHFNLHJR�]E\W�PDáR�F]DVX�

3U]HG� SU]HGVWDZLHQLHP� VWDQRZLVND� 7U\EXQDáX� NRQLHF]QH� MHVW� SU]\WRF]HQLH� WUH�FL� SU]HSL�
VX��NWyU\�]GDQLHP�]DPDZLDM�FHJR�XPR*OLZLDá�]DQLHFKDQLH�SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX�
$UW����XVW����SNW��F��'\UHNW\Z\��������Z�EU]PLHQLX�QDGDQ\P�SU]H]�'\UHNW\Z
��������VWDQRZLá�
*H� ]DPDZLDM�F\�PR*H� XG]LHOLü� ]DPyZLHQLD� QD� GURG]H� SURFHGXU\� QHJRFMDF\MQHM� EH]� SXEOLNDFML
RJáRV]HQLD��ÄMH*HOL�Z�V\WXDFML�QLH]E
GQHM�NRQLHF]QR�FL��]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKDUDNWHU
VSUDZ\��]ZL�]DQ\�]�Z\GDU]HQLDPL��NWyU\FK�]DPDZLDM�F\�QLH�PRJOL�SU]HZLG]LHü��QLH�PRJ�� E\ü
przestrzegane terminy, przewidziane dla procedury otwartej, ograniczonej lub negocjacyjnej, o
NWyUHM�PRZD�Z�XVW�����2NROLF]QR�FL��QD�NWyUH�PR*QD�VL
�SRZRá\ZDü�GOD�X]DVDGQLHQLD�SLOQHJR�FKa-
UDNWHUX�VSUDZ\�QLH�PRJ��Z�*DGQ\P�UD]LH�E\ü�Z\ZRáDQH�SU]H]�]DPDZLDM�FHJR�´�$QDOL]XM�F�]a-
VDGQR�ü�SRZRáDQLD�VL
�SU]H]�]DPDZLDM�FHJR�QD� W
�SU]HVáDQN
��7U\EXQDá�SR�UD]�NROHMQ\�SU]\So-
PQLDá��*H�SU]HSLV�WHQ��MDNR�ZSURZDG]DM�F\�Z\M�WHN�RG�RJyOQ\FK�]DVDG��SRZLQLHQ�E\ü�LQWHUSUHWo-
ZDQ\�Z�VSRVyE��FLVá\��FL
*DU�]D��XGRZRGQLHQLD�]DLVWQLHQLD�RNROLF]QR�FL�XPR*OLZLDM�F\FK�VNRU]y-
VWDQLH�]�QLHJR�VSRF]\ZD�QD�SRGPLRFLH�SRZRáXM�F\P�VL
�QD� WH�RNROLF]QR�FL��:V]\VWNLH�SU]HZi-
G]LDQH�ZH�ZVND]DQ\P�SU]HSLVLH�SU]HVáDQNL��SLOQ\�FKDUDNWHU�VSUDZ\��]GDU]HQLH��NWyUHJR�QLH�PR*QD
E\áR�SU]HZLG]LHü�RUD]� ]ZL�]HN�SU]\F]\QRZR�±� VNXWNRZ\�SRPL
G]\� ]GDU]HQLHP�D�SLOQ\P�FKa-
UDNWHUHP� VSUDZ\�� SRZLQQ\� E\ü� VSHáQLRQH� UyZQRF]H�QLH�� =GDQLHP� U]�GX� QLHPLHFNLHJR� ]GDU]e-
QLDPL��NWyU\FK�]DPDZLDM�F\�QLH�PyJá�SU]HZLG]LHü��D�NWyUH�VSRZRGRZDá\��*H�VSUDZD�QDEUDáD�SLl-
QHJR�FKDUDNWHUX��E\áD�FDáNRZLFLH�QLHVSRG]LHZDQD�RGPRZD�Z\UD*HQLD�]JRG\�SU]H]�=DU]�G�5HJLo-
QX�:HVHU�(PV��7U\EXQDá� QLH� ]JRG]Lá� VL
� ]� W�� DUJXPHQWDFM��� SRGNUH�ODM�F�� L*�ZáDG]H� SXEOLF]QH
SD�VWZ� F]áRQNRZVNLFK�PRJ�� SU]HND]Dü� RVRERP� IL]\F]Q\P� OXE� SUDZQ\P� SHZQH� XSUDZQLHQLD�
NWyUH�SRZLQQ\�E\ü�QDVW
SQLH�UHVSHNWRZDQH�SU]H]�WH�ZáDG]H��3UDZR�GR�RGPyZLHQLD�]DWZLHUG]HQLD
SODQyZ�E\áR�XSUDZQLHQLHP�SU]\VáXJXM�F\P�]DU]�GRZL��]�NWyUHJR�VNRU]\VWDá�RQ�Z�SU]HZLG]LDQ\P
SU]HSLVDPL�WHUPLQLH��6NRU]\VWDQLH�]�SU]\VáXJXM�F\FK�XSUDZQLH��SU]HG�XSá\ZHP�SU]HZLG]LDQHJR
QD�WR�WHUPLQX�QLH�PR*H�E\ü�X]QDQH�]GDQLHP�7U\EXQDáX�]D�QLHSU]HZLG]LDQH�]GDU]HQLH��R�NWyU\P
PRZD�Z�SU]\WDF]DQ\P�Z\*HM�SU]HSLVLH��D�]DWHP�QLH�PR*H�VWDQRZLü�SRGVWDZ\�GR�RGVW�SLHQLD�RG
publiNDFML�RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P�

2.22 SPRAWA  C-311/95  KOMISJA  PRZECIWKO  REPUBLICE  GRECKIEJ

− QLHZGUR*HQLH�Z�SU]HZLG]LDQ\P�WHUPLQLH�G\UHNW\Z\�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR�
− SUDNW\ND�DGPLQLVWUDF\MQD�QLHZ\VWDUF]DM�FD�GR�X]QDQLD��*H�QDVW�SLáR�SUDZLGáRZH�ZGUR*e-

nie dyrektywy
6SUDZD�]RVWDáD�ZQLHVLRQD�GR�7U\EXQDáX�Z� WU\ELH�DUW������ ������SU]H]�.RPLVM
�GRPa-

JDM�F��VL
�X]QDQLD�SU]H]�7U\EXQDá��*H�*UHFMD�QLH�Z\SHáQLáD�VZRLFK�]RERZL�]D��]�W\WXáX�SUDZD
ZVSyOQRWRZHJR� SRSU]H]� IDNW� QLHSU]\M
FLD� Z� Z\PDJDQ\P� WHUPLQLH� RUD]� QLH]DZLDGRPLHQLD
.RPLVML� R� SU]\M
FLX� QLH]E
GQ\FK� SU]HSLVyZ� L� DNWyZ� DGPLQLVWUDF\MQ\FK�� NRQLHF]Q\FK� GR
ZGUR*HQLD�GR�ZHZQ
WU]QHJR�V\VWHPX�SUDZQHJR�'\UHNW\Z\�5DG\�������((&�R�NRRUG\QDFML
SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� XVáXJL�� =JRGQLH� DUW�� ��� XVW�� �� WHM� G\UHNW\Z\
SD�VWZD�F]áRQNRZVNLH�PLDá\�RERZL�]HN�ZSURZDG]Lü�Z�*\FLH��Z�WHUPLQLH�GR���OLSFD������U�
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SU]HSLV\� L� DNW\� DGPLQLVWUDF\MQH�� NRQLHF]QH� GOD� ZGUR*HQLD� SRVWDQRZLH�� WHM� G\UHNW\Z\� RUD]
QLH]ZáRF]QLH�SRLQIRUPRZDü�R�W\P�.RPLVM
��3RQLHZD*�Z�SU]\SDGNX�*UHFML�QLH�QDVW�SLáR�WR�Z
Z\PDJDQ\P�WHUPLQLH��.RPLVMD�ZQLRVáD�VSUDZ
�GR�7U\EXQDáX�

5]�G�JUHFNL�QLH�NZHVWLRQRZDá� IDNWX�QLHZGUR*HQLD�SU]HSLVyZ�G\UHNW\Z\�Z�Z\]QDF]R�

Q\P� WHUPLQLH�� 7ZLHUG]Lá� MHGQDN��*H� SRGM�á� MX*� SHZQH� G]LDáDQLD� FHOHP� MHM�ZGUR*HQLD�� ,� WDN�

SRZRáDQ\� ]RVWDá� VSHFMDOQ\�NRPLWHW� FHOHP�SU]\JRWRZDQLD� RGSRZLHGQLFK� SU]HSLVyZ��2SUDFo-
wano specjalny okólnik ministerialny, w którym opublikowano tekst dyrektywy oraz specjal-
QH�LQVWUXNFMH�GRW\F]�FH�MHM�VWRVRZDQLD��ZUHV]FLH�SU]\JRWRZDQR�SURMHNW�UR]SRU]�G]HQLD�QDNa-
]XM�FHJR� GRVWRVRZDQLH� NUDMRZHJR� SRU]�GNX� SUDZQHJR� GR� Z\PDJD�� G\UHNW\Z\��:V]\VWNLH

G]LDáDQLD�]H�VWURQ\�U]�GX�JUHFNLHJR�]RVWDá\�MHGQDN�X]QDQH�SU]H]�7U\EXQDá�]D�QLHZ\VWDUF]DM�-
FH��3RZRáXM�F�VL
�QD�VZRMH�ZF]H�QLHMV]H�RU]HF]QLFWZR��7U\EXQDá�SU]\SRPQLDá��*H�QLH�PR*QD

X]QDü�]D�ZáD�FLZH�Z\SHáQLDQLH�SU]H]�SD�VWZR�F]áRQNRZVNLH�MHJR�]RERZL�]D��SRSU]H]�VWRVo-
ZDQLH�Z\á�F]QLH�SUDNW\N� DGPLQLVWUDF\MQ\FK��=�QDWXU\� U]HF]\�PDM�� RQH� FKDUDNWHU� QLHWUZDá\�

XOHJDM��F]
VW\P�]PLDQRP�D�SRQDGWR�QLH�V��GRVWDWHF]QLH�XSXEOLF]QLDQH��:�UH]XOWDFLH�7U\EXQDá

X]QDá��*H�5HSXEOLND�*UHFND�QLH�GRSHáQLáD� VZRLFK�]RERZL�]D��Z\QLNDM�F\FK�]�DUW�����XVW���

DyrektyZ\�������R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL�110

2.23   SPRAWA  C-5/97  BALLAST  NEDAM  GROEP  NV  PRZECIWKO  BELGII

− XF]HVWQLFWZR�NRQVRUFMyZ�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�
− XZ]JO
GQLDQLH�]DVREyZ�QDOH*�F\FK�GR�SRGPLRWyZ�ZFKRG]�F\FK�Z�VNáDG�NRQVRUFMXP

6SUDZD�GRW\F]\áD� LQWHUSUHWDFML�RU]HF]HQLD�ZVW
SQHJR�7U\EXQDáX�]����NZLHWQLD������U�

wydanego w sprawie C-389/92 (patrz pkt 2.16 oraz 3.16 pracowania). Orzeczenie w sprawie
&��������GRW\F]\áR�WRF]�FHJR�VL
�SU]HG�V�GHP�EHOJLMVNLP�SRVW
SRZDQLD�Z�VSUDZLH�RGPRZ\

SU]HGáX*HQLD� GOD� SU]HGVL
ELRUF\� KROHQGHUVNLHJR� ±� %1*� ±�ZSLVX� QD� OL�FLH� X]QDQ\FK� Z\No-
QDZFyZ��1D�ZQLRVHN�]áR*RQ\�SU]H]�V�G�NUDMRZ\�Z�WU\ELH�DUW������������7UDNWDWX��7U\EXQDá

VWZLHUG]Lá� ZyZF]DV�� *H� SU]HSLV\� '\UHNW\Z� ������� RUD]� ������� QDOH*\� LQWHUSUHWRZDü�� MDNR

]H]ZDODM�FH��GOD�FHOyZ�RFHQ\�VSHáQLDQLD�NU\WHULyZ�� MDNLH�PXVL� VSHáQLDü�Z\NRQDZFD�Z� WUDN�

FLH� UR]SR]QDZDQLD�ZQLRVNX�R� UHMHVWUDFM
�QD� OL�FLH�X]QDQ\FK�Z\NRQDZFyZ��]áR*RQHJR�SU]H]

GRPLQXM�F��RVRE
�SUDZQ��Z�JUXSLH��QD�XZ]JO
GQLDQLH� LQQ\FK�VSyáHN�QDOH*�F\FK�GR�WHM�JUX�

S\��SRG�ZDUXQNLHP��*H�GDQD�RVRED�SUDZQD�MHVW�Z�VWDQLH�XGRZRGQLü�� L*� U]HF]\ZL�FLH�G\VSo-
QXMH� ]DVREDPL� W\FK� VSyáHN�� QLH]E
GQ\PL� GR� Z\NRQ\ZDQLD� GDQ\FK� UREyW�� 7UH�ü� RU]HF]HQLD

RND]DáD�VL
�QLHMDVQD�GOD�VWURQ�WRF]�FHJR�VL
�SU]HG�V�GHP�NUDMRZ\P�SRVW
SRZDQLD�L�Z�]ZL�]NX

]�W\P�GR�7U\EXQDáX�]RVWDáR�ZQLHVLRQH�NROHMQH�]DS\WDQLH��W\P�UD]HP�MDN�QDOH*\�UR]XPLHü�So-
MDZLDM�F\�VL
�Z�VHQWHQFML�RU]HF]HQLD�Z\UD]�Ä]H]ZDODM�´�Z�Z\UD*HQLX�Ä]H]ZDODM�����QD�EUDQLH

SRG�XZDJ
´��Z�V]F]HJyOQR�FL�F]\�Z\UD]�WHQ�SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\�Z�VHQVLH�ÄZ\Pa-
JDM�´�� ,QQ\PL� VáRZ\�� ZQLRVNRGDZFD� ]PLHU]Dá� GR� XVWDOHQLD� F]\� RUJDQ� GHF\GXM�F\� R� ZSLVLH

PR*H�F]\�WH*�PD�RERZL�]HN�EUDü�SRG�XZDJ
�ZV]\VWNLH�SRGPLRW\�ZFKRG]�FH�Z�VNáDG�GDQHM

JUXS\��:�SU]HGáR*RQ\FK�RSLQLDFK�%1*�RUD]�.RPLVMD�SU]HGVWDZLá\�SRJO�G�� L*�QD�S\WDQLH� WR

QDOH*\�RGSRZLHG]LHü� WZLHUG]�FR�� D� ]DWHP�� MH*HOL� JáyZQD�RVRED�SUDZQD�Z�GDQHM� JUXSLH� U]e-
F]\ZL�FLH�G\VSRQXMH� ]DVREDPL� LQQ\FK� VSyáHN��ZFKRG]�F\FK�Z� VNáDG� WHM� JUXS\�� WR�ZyZF]DV

                                                          
110��3DWU]�UyZQLH*�SNW������RUD]������RSUDFRZDQLD
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RUJDQ�GHF\GXM�F\�R�ZSLVLH�PD�RERZL�]HN�XZ]JO
GQLü�WH�VSyáNL��=�NROHL�U]�G�EHOJLMVNL�VWDá�QD

VWDQRZLVNX�� *H� SD�VWZD� F]áRQNRZVNLH� PDM�� SHáQ�� VZRERG
� Z� RFHQLH� VSHáQLDQLD� NU\WHULyZ�

NWyUH�PXVL�VSHáQLDü�XELHJDM�F\�VL
�R�GDQ\�ZSLV�
2GSRZLDGDM�F�QD�SRZ\*V]H�S\WDQLH�7U\EXQDá�X�FL�OLá��*H�SU]HSLV\�Z\PLHQLRQ\FK�Z\*HM

dyUHNW\Z�QDOH*\�LQWHUSUHWRZDü�Z�WHQ�VSRVyE��*H

Z�SU]\SDGNX�� NLHG\� UR]SDWU\ZDQ\� MHVW�ZQLRVHN�R� UHMHVWUDFM
�� ]áR*RQ\� SU]H]� GRPLQXM�F�
RVRE
�SUDZQ��JUXS\�L�RVRED�WD�Z\ND*H��*H�U]HF]\ZL�FLH�G\VSRQXMH�]DVREDPL�LQQ\FK�SRd-
PLRWyZ�ZFKRG]�F\FK�Z�VNáDG�WHM�JUXS\�� WR�ZyZF]DV�SRGPLRW�UR]SDWUXM�F\�WDNL�ZQLRVHN
PD�RERZL�]HN�XZ]JO
GQLü�UyZQLH*�WH�LQQH�SRGPLRW\�ZFKRG]�FH�Z�VNáDG�JUXS\�

2.24   SPRAWA C-44/96  MANNESMANN  ANLAGENBAU  AUSTRIA  AG  I  INNI
PRZECIWKO  STROHAL  ROTATIONSDRUCK  GEMSBH
(„MANNESMANN”)

− zakres podmiotowy Dyrektywy 93/37
− definicja „instytucji prawa publicznego”

6SUDZD� ]RVWDáD�ZQLHVLRQD�Z� WU\ELH� DUW�� ���� L� GRW\F]\áD� JáyZQLH� LQWHUSUHWDFML� GHILQLFML
ÄLQVW\WXFMD�SUDZD�SXEOLF]QHJR´�]DZDUWHM�Z�DUW����SNW��E��'\UHNW\Z\�������NRRUG\QXM�FHM�SUo-
FHGXU\�XG]LHODQLD�]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH��.ZHVWLD�]DNUHVX�SRGPLRWo-
ZHJR�G\UHNW\Z\�SRMDZLáD�VL
�Z�]ZL�]NX�]H�VWDWXVHP�SUDZQ\P�L�]DPyZLHQLDPL�XG]LHODQ\PL
SU]H]�$XVWULDFN��'UXNDUQL
�3D�VWZRZ���]ZDQ��GDOHM�26���3RGPLRW�WHQ�]RVWDá�SRZRáDQ\�SLHr-
ZRWQLH� MDNR�GUXNDUQLD�SD�VWZRZD��DOH�SR�SHZQ\P�F]DVLH� MHJR�VWDWXV�SUDZQ\�XOHJá�]PLDQLH�
]RVWDá� RQ� SU]HNV]WDáFRQ\� Z� ÄQLH]DOH*Q\� SRGPLRWHP� HNRQRPLF]Q\´� SRGOHJDM�F\� SU]HSLVRP
SU\ZDWQHJR�SUDZD�KDQGORZHJR��=JRGQLH�]�WZRU]�F\P�MH�VWDWXWHP�26�RGSRZLHG]LDOQD�E\áD�]D
UHDOL]DFM
�]DGD��SROHJDM�F\FK�QD�SURGXNFML�Uy*QHJR�URG]DMX�GUXNyZ�GOD�DGPLQLVWUDFML�IHGHUDl-
QHM��Z\PDJDM�F\FK�VSHFMDOQ\FK��URGNyZ�EH]SLHF]H�VWZD�±�GRW\F]\áR�WR�JáyZQLH�SDV]SRUWyZ�
SUDZ� MD]G\�� GRZRGyZ� RVRELVW\FK�� :� ����� U�� 26� SU]HM
áD� LQQH� SU]HGVL
ELRUVWZR�� 6WURKDO�
]DMPXM�FH�VL
�GUXNLHP�Z�WHFKQLFH�ÄKHDWVHW´�� WR�RVWDWQLH�]�NROHL�SRZRáDáR�GR�*\FLD�SU]HGVL
-
ELRUVWZR�65*��Z�NWyU\P�SRVLDGDáR����SURFHQW�DNFML��-HV]F]H�Z�WUDNFLH�RUJDQL]DFML�65*��Fe-
OHP�SU]\VSLHV]HQLD�GUXNX��26�ZV]F]
áD�SRVW
SRZDQLH�SU]HWDUJRZH��3U]HGPLRWHP�]DPyZLHQLD
E\áR�Z\NRQDQLH�Uy*Q\FK�LQVWDODFML��NWyUH�PLDá\�E\ü�QDVW
SQLH�HNVSORDWRZDQH�SU]H]�65*��3o-
VW
SRZDQLH�SU]HWDUJRZH�SURZDG]RQH�E\áR�SU]H]�26�� DOH�Z� LPLHQLX� L� ]H� VNXWNDPL�GOD�65*�
3RQLHZD*�26�XZD*DáD��*H�65*�QLH�MHVW�]DPDZLDM�F\P�Z�UR]XPLHQLX�VWRVRZQ\FK�DXVWULDFNLFK
SU]HSLVyZ� �LPSOHPHQWXM�F\FK� SU]HSLV\� ZVSyOQRWRZH�� SRVW
SRZDQLH� QLH� E\áR� SURZDG]RQH
zgodnie z odpowiednimi procedurami wspólnotowymi. Interpretacja przepisów dyrektyw
]RVWDáD�]DNZHVWLRQRZDQD�SU]H]� V]HUHJ�SU]HGVL
ELRUFyZ��NWyU]\�ZQLH�OL� VSUDZ
�GR� V�GX��Go-
PDJDM�F�VL
�X]QDQLD��*H�Z�RPDZLDQ\P�SU]\SDGNX�SRZLQQ\�E\ü�SU]HVWU]HJDQH�RGSRZLHGQLH
SU]HSLV\�GRW\F]�FH�XG]LHODQLD�]DPyZLH��

&HOHP�Z\MD�QLHQLD�NZHVWLL� LQWHUSUHWDFML� RGSRZLHGQLFK�SU]HSLVyZ�ZVSyOQRWRZ\FK�� V�G
NUDMRZ\�VNLHURZDá�GR�7U\EXQDáX�V]HUHJ�S\WD��� ]�NWyU\FK�QDMZD*QLHMV]H�GRW\F]\áR� WHJR�� F]\
SU]HGVL
ELRUVWZR�WDNLH�MDN�26��NWyUH�]RVWDáR�XVWDQRZLRQH�Z�FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKa-
UDNWHU]H� SRZV]HFKQ\P�� QLH� PDM�F\FK� FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQGORZHJR�� SRGOHJD
SU]HSLVRP�G\UHNW\Z\�MDNR�LQVW\WXFMD�SUDZD�SXEOLF]QHJR��QDZHW�MH*HOL�G]LDáDOQR�ü�]PLHU]DM�FD
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GR�]DVSRNDMDQLD�W\FK�SRWU]HE�VWDQRZL�MHG\QLH�F]
�ü�G]LDáDOQR�FL�SU]HGVL
ELRUVWZD��G]LDáDM�Fe-
JR�JáyZQLH�QD�]DVDGDFK�NRPHUF\MQ\FK�

3U]HG� SU]\VW�SLHQLHP� GR� SUH]HQWDFML� DUJXPHQWyZ� XF]HVWQLNyZ� SRVW
SRZDQLD� RUD]
]DSDGáHJR�Z�VSUDZLH�RU]HF]HQLD��NRQLHF]QH�Z\GDMH� VL
�Z\MD�QLHQLH�NLONX�NZHVWLL��'HILQLFMD
]DPDZLDM�FHJR��MHGQR�]�SRGVWDZRZ\FK�SRM
ü�]�]DNUHVX�]DPyZLH��SXEOLF]Q\FK��]DZDUWD�MHVW
w art. 1 pkt (b) Dyrektywy 93/37111��=JRGQLH�]�W\P�SU]HSLVHP�SU]H]�]DPDZLDM�FHJR�UR]XPLH
VL
� RUJDQ� SD�VWZRZ\�� VDPRU]�GRZ\�� LQVW\WXFM
� SUDZD� SXEOLF]QHJR� OXE� VWRZDU]\V]HQLH�
]áR*RQH� ]� MHGQHJR� OXE� ]�ZL
NV]HM� OLF]E\� WDNLFK� RUJDQyZ� OXE� LQVW\WXFML� SUDZD� SXEOLF]QHJR�
Ä,QVW\WXFM��SUDZD�SXEOLF]QHJR´�]�NROHL�MHVW�ND*G\�SRGPLRW�
„– ustanowiony w szczególnym celu zaspokajania potrzeb o charakterze powszechnym, nie

PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR�
− SRVLDGDM�F\�RVRERZR�ü�SUDZQ��RUD]
− ILQDQVRZDQ\�Z�SU]HZD*DM�FHM� F]
�FL� SU]H]� RUJDQ\� SD�VWZRZH�� RUJDQ\� VDPRU]�GRZH� OXE

LQQH�LQVW\WXFMH�SUDZD�SXEOLF]QHJR��DOER�WDNL��NWyUHJR�]DU]�G�SRGOHJD�QDG]RURZL�]H�VWURQ\
tych podmiotów; albo taki, w któU\P� SRQDG� SRáRZ
� VNáDGX� RUJDQX� NLHURZQLF]QHJR�
zarzaG]�M�FHJR� OXE� QDG]RUF]HJR� VWDQRZL�� RVRE\� PLDQRZDQH� SU]H]� RUJDQ\� SD�VWZRZH�
VDPRU]�GRZH�OXE�LQQH�LQVW\WXFMH�SUDZD�SXEOLF]QHJR�´�$E\�GDQ\�SRGPLRW�PyJá�E\ü�X]QDQ\
]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR�Z\PLHQLRQH�Z�W\P�SU]HSLVLH�ZDUXQNL�SRZLQQ\�E\ü�VSHá�
QLRQH� á�F]QLH��3U]HSLV� WHQ�VWDQRZL�GDOHM��*H� OLVW\� LQVW\WXFML�SUDZD�SXEOLF]QHJR� L�NDWHJRULL
SRGPLRWyZ�VSHáQLDM�F\FK�SRZ\*V]H�NU\WHULD�Z\PLHQLRQH�V��Z�]Dá�F]QLNX�,�G\UHNW\Z\�

8G]LHOHQLH� RGSRZLHG]L� QD� S\WDQLH� F]\� 26� SRZLQQD� E\ü� X]QDQD� ]D� LQVW\WXFM
� SUDZD
SXEOLF]QHJR�� D� ZL
F� ]D� ]DPDZLDM�FHJR� Z� UR]XPLHQLX� G\UHNW\Z\�� Z\PDJDáR� RG� 7U\EXQDáX
XVWDOHQLD�F]\�Z�MHM�SU]\SDGNX�VSHáQLRQH�V��ZV]\VWNLH�Z\*HM�Z\PLHQLRQH�ZDUXQNL��-H*HOL�FKR�
G]L� R� ]DVSRNDMDQLH� SRWU]HE� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH�PDM�F\FK� FKDUDNWHUX� SU]HP\V�
áRZHJR�DQL�KDQGORZHJR��7U\EXQDá�]DXZD*\á��*H�]JRGQLH�]�DXVWULDFNLPL�SU]HSLVDPL�26�]RVWDáD
SRZRáDQD�Z�FHOX�Z\WZDU]DQLD�RNUH�ORQ\FK�GRNXPHQWyZ��NWyUH�E\á\��FL�OH� SRZL�]DQH� ]� ]D�
PyZLHQLDPL� SXEOLF]Q\PL� L� LQVW\WXFMRQDOQ�� G]LDáDOQR�FL�� SD�VWZD�� D� ]DWHP� ]RVWDáD� RQD
SRZRáDQD�Z�FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P�QLH�PDM�F\FK�FKDUDNWHUX
SU]HP\VáRZHJR� DQL� KDQGORZHJR�� 8VWRVXQNRZXM�F� VL
� GR� XZDJL� U]�GX� DXVWULDFNLHJR�� *H
SU]HGPLRWRZD�G]LDáDOQR�ü�VWDQRZL�W\ONR�QLHZLHONL�SURFHQW�G]LDáDOQR�FL�SURZDG]RQHM�SU]H�26�
7U\EXQDá�X]QDá��*H�DUJXPHQW�WDNL�MHVW�EH]�]QDF]HQLD�WDN�GáXJR�MDN�GáXJR�26�E
G]LH�]DVSRNDMDü
SRWU]HE\�R�FKDUDNWHU]H�SRZV]HFKQ\P��6SHáQLRQ\�E\á�UyZQLH*�Z\PyJ�SRVLDGDQLD�RVRERZR�FL
SUDZQHM�� :UHV]FLH� '\UHNWRU� *HQHUDOQ\� 26� E\á� SRZRá\ZDQ\� SU]H]� RUJDQ� VNáDGDM�F\� VL
� ]
F]áRQNyZ�SRZRá\ZDQ\FK�]�NROHL�SU]H]�.DQFHODUL
�)HGHUDOQ��OXE�Uy*QH�PLQLVWHUVWZD�

7U\EXQDá� X]QDá� ZL
F�� *H� SRQLHZD*� VSHáQLRQH� E\á\� ZV]\VWNLH� WU]\� ZDUXQNL�� 26� MHVW
LQVW\WXFM��SUDZD�SXEOLF]QHJR�Z�UR]XPLHQLX�DUW����SNW��E���EH]�Z]JO
GX�QD�FKDUDNWHU��UR]PLDU
L� UHODW\ZQ\� XG]LDá� G]LDáDOQR�FL� SROHJDM�FHM� QD� ]DVSRNDMDQLX� SRWU]HE� R� FKDUDNWHU]H� SRZ�
V]HFKQ\P�� QLH�PDM�F\FK� FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQGORZHJR112. Interpretacja art. 1
SNW� �E��� MDNR� PDM�FHJR� ]DVWRVRZDQLH� Z� ]DOH*QR�FL� RG� SURFHQWRZHJR� XG]LDáX� G]LDáDOQR�FL
SURZDG]RQHM� Z� FHOX� ]DVSRNDMDQLD� SRWU]HE� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH� PDM�F\FK
FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQGORZHJR�� E\áDE\� VSU]HF]QD� ]� ]DVDG�� SHZQR�FL� SUDZQHM�
                                                          
111  Identyczna definicja zawarta jest w dyrektywie 92/50 oraz 93/36
112  Par. 25
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]JRGQLH� ]� NWyU�� LQWHUSUHWDFMD� SU]HSLVyZ�ZVSyOQRWRZ\FK� SRZLQQD� E\ü� SU]HZLG\ZDOQD� SU]H]
wszystkie strony.113

,QQH� ]� S\WD�� ]DGDQ\FK� 7U\EXQDáRZL� GRW\F]\áR� WHJR�� F]\� SU]HGVL
ELRUVWZR�� NWyUH
SURZDG]L�G]LDáDOQR�ü�NRPHUF\MQ��� L�Z�NWyU\P�SRGPLRW�]DPDZLDM�F\�SRVLDGD�ZL
NV]R�FLRZH
XG]LDá\�SRZLQQR�E\ü�X]QDQH�]D�]DPDZLDM�FHJR�Z�UR]XPLHQLX�DUW����SNW��E��G\UHNW\Z\��MH*HOL
SU]HGVL
ELRUVWZR�WR�]RVWDáR�XVWDQRZLHQH�Z�FHOX�SURZDG]HQLD�G]LDáDOQR�FL�NRPHUF\MQHM�

2GSRZLHG(�QD�WR�S\WDQLH�E\áD�ORJLF]Q��NRQVHNZHQFM��Z\*HM�SU]\WRF]RQHM�DUJXPHQWDFML�
-DN� E\áD� MX*� R� W\P� PRZD� ZV]\VWNLH� HOHPHQW\� GHILQLXM�FH� LQVW\WXFM
� SUDZD� SXEOLF]QHJR
SRZLQQ\�Z\VW�SLü�UyZQRF]H�QLH��:�W\P�SU]\SDGNX�QLH�E\á�VSHáQLRQ\�ZDUXQHN�XVWDQRZLHQLD
WHJR� SRGPLRWX� FHOHP� ]DVSRNDMDQLD� SRWU]HE� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH� PDM�F\FK
FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR��7U\EXQDá�RU]HNá�ZL
F��*H�WDNLH�SU]HGVL
ELRUVWZR�
QDZHW� MH*HOL� ]RVWDáR� XVWDQRZLRQH� SU]H]� ]DPDZLDM�FHJR� OXE� �URGNL� QD� MHJR� G]LDáDOQR�ü
SRFKRG]��RG�]DPDZLDM�FHJR��QLH�PR*H�E\ü�X]QDQH�]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR�114

2U]HF]HQLH�Z\GDQH�Z�SRZ\*V]HM�VSUDZLH�MHVW�SLHUZV]\P��Z�NWyU\P�7U\EXQDá�]DM�á�VL

EOL*HM� GHILQLFM�� ÄLQVW\WXFML� SUDZD� SXEOLF]QHJR´�� :SUDZG]LH� RU]HF]HQLH� RGQRVL� VL
� ZSURVW�
W\ONR� GR� '\UHNW\Z\� ������ NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD
URERW\�EXGRZODQH��WR�MHGQDN��ELRU�F�SRG�XZDJ
��*H�SRPL
G]\�GHILQLFM��ÄLQVW\WXFML�SUDZD�Su-
EOLF]QHJR´�]�'\UHNW\Z\�������D�]DZDUW\PL�Z�'\UHNW\ZDFK�������RUD]�������QLH�]DFKRG]�
*DGQH�Uy*QLFH��QDOH*\�SU]\M�ü��L*�RU]HF]HQLH�PD�Z�SHáQL�]DVWRVRZDQLH�UyZQLH*�GR�SR]RVWDá\FK
dyrektyw.

8]QDQLH� GDQHJR� SRGPLRWX� ]D� LQVW\WXFM
� SUDZD� SXEOLF]QHJR� Z\PDJD� VSHáQLHQLD
RNUH�ORQ\FK�NU\WHULyZ��6SR�UyG�ZV]\VWNLFK�Z\PLHQLRQ\FK�Z�DUW����SNW��E���Z�WSOLZR�FL�PRJ�
GRW\F]\ü��SU]HGH�ZV]\VWNLP��VIRUPXáRZDQLD�ÄXVWDQRZLRQ\�Z�V]F]HJyOQ\P�FHOX�]DVSRNDMDQLD
SRWU]HE� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH� PDM�F\FK� FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQG�
lowego”.

3U]HSLV� WHQ� VNáDGD� VL
� ]� GZyFK� F]
�FL�� NWyUH� SRZLQQ\� E\ü� DQDOL]RZDQH� RVREQR�� SR
SLHUZV]H� GDQ\� SRGPLRW� PD� E\ü� XVWDQRZLRQ\� Z� FHOX� ]DSRNDMDQLD� SRWU]HE� R� FKDUDNWHU]H
SRZV]HFKQ\P�� SR� GUXJLH� SRWU]HE\� WH� QLH� SRZLQQ\� PLHü� FKDUDNWHUX� SU]HP\VáRZHJR� DQL
handlowego115��:�RPDZLDQHM�VSUDZLH�7U\EXQDá�]DM�á�VL
�SU]HGH�ZV]\VWNLP�SLHUZV]��F]
�FL�
NU\WHULXP��QLH�SR�ZL
FDM�F�ZLHOH�XZDJL�NZHVWLL�FKDUDNWHUX�SU]HP\VáRZHJR�RUD]�KDQGORZHJR
zaspokajanych potrzeb116�� 7U\EXQDá� QLH� Z\MD�QLá� UyZQLH*� MDNL� MHVW� ]ZL�]HN� SRPL
G]\� W\PL
GZRPD�HOHPHQWDPL��=JRGQLH� ]� DUJXPHQWDFM�� SU]\M
W�� SU]H]�7U\EXQDá�� DE\�XVWDOLü� F]\�GDQ\
SRGPLRW� PLH�FL� VL
� Z� ]DNUHVLH� GHILQLFML� ÄLQVW\WXFMD� SUDZD� SXEOLF]QHJR�� NRQLHF]QH� MHVW
GRNRQDQLH�GZyFK�RSHUDFML��SR�SLHUZV]H�XVWDOHQLH�FHOX��Z�MDNLP�]RVWDá�RQ�XWZRU]RQ\�±�MH*HOL
nie jest to zaspokajanie potrzeb o charakterze powszechnym, to dalsza analiza jest bez-
SU]HGPLRWRZD�� -H*HOL� QDWRPLDVW� FHOHP� E\áR� ]DVSRNDMDQLH� WDNLFK� SRWU]HE�� NRQLHF]QH� MHVW
MHV]F]H� XVWDOHQLH�� F]\� SRWU]HE\�� GOD� ]DVSRNDMDQLD� NWyU\FK� ]RVWDá� RQ� SRZRáDQ\�� QLH� PDM�
FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR��'RSLHUR�MH*HOL�RGSRZLHG(�QD�GUXJLH�S\WDQLH�MHVW
QHJDW\ZQD�� GDQ\� SRGPLRW� PR*H� E\ü� X]QDQ\� ]D� ]DPDZLDM�FHJR�� MDNR� VSHáQLDM�F\� NU\WHULD

                                                          
113  Par. 34
114  Par. 39
115  Patrz Jose Fernandez Martin w „Public Procurement Law Review” (1998) 2, str. CS59
116� $QDOL]LH� WHM� SR�ZL
FRQH� MHVW� RU]HF]HQLH� 7U\EXQDáX� ��� OLVWRSDGD� ����� U�� Z� VSUDZLH� &��������*HPHQWHH�$UQKHP� RUD]

Gementee Rheden przeciwko BFI Holding BV („Arnhem”), ECR 1998, str. I-6821
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instytucji prawa publicznego.117�&KDUDNWHU\VW\F]QH�MHVW�IXQNFMRQDOQH�SRGHM�FLH�SU]H]�7U\EX�
QDá�GR�GHILQLFML�LQVW\WXFML�SUDZD�SXEOLF]QHJR�±�DQDOL]XM�F�V]F]HJyáRZR�DNW\�SUDZQH�SRZRáX�
M�FH�GR�*\FLD�26��RUD]�SURZDG]RQ��SU]H]�QLHJR�G]LDáDOQR�ü�GRV]HGá�GR�ZQLRVNX��*H�VSHáQLD�RQ
ZV]\VWNLH�NU\WHULD�SR]ZDODM�FH�QD�X]QDQLH�JR�]D�]DPDZLDM�FHJR�Z��ZLHWOH�G\UHNW\Z\�

2.25   SPRAWA  C-323/96  KOMISJA  PRZECIWKO  KRÓLESTWU  BELGII

− zakres podmiotowy dyrektyw o zamówieniach publicznych,
− kwestia stosowania dyrektyw przez organy ustawodawcze
− LQWHUSUHWDFMD�SRM
FLD�ÄRUJDQ�SD�VWZRZ\´

Wprowadzenie  –  stan  faktyczny  –  zarzuty  Komisji

6SUDZD� ]RVWDáD�ZQLHVLRQD� SU]H]�.RPLVM
�Z� WU\ELH� DUW�� ���� ������ 7UDNWDWX�� F]\OL� MDNR
ZQLRVHN�R�X]QDQLH��*H�SD�VWZR�F]áRQNRZVNLH�QLH�Z\SHáQLD�VZRLFK�]RERZL�]D��]�W\WXáX�SUDZD
ZVSyOQRWRZHJR��:� SU]HGPLRWRZHM� VSUDZLH� PLDáR� WR� GRW\F]\ü� QDUXV]HQLD� SU]H]� .UyOHVWZR
%HOJLL� SU]HSLVyZ� '\UHNW\Z\� �������((&� ]PLHQLDM�FHM� '\UHNW\Z
� �������((&� GRW\F]�F�
NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� RUD]� QRZHM
'\UHNW\Z\� ������((&� R� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� QD� URERW\� EXGRZODQH�
1DUXV]HQLH�ZVND]DQ\FK�SU]HSLVyZ�E\áR�]ZL�]DQH�]�SRVW
SRZDQLHP�9ODDPVH�5DDG�±�3DUOa-
PHQWX�)ODPDQG]NLHJR�±�FLDáD�XVWDZRGDZF]HJR�Z�IHGHUDOQHM�VWUXNWXU]H�%HOJLL��9ODDPVH�5DDG
SRGM�á�PLDQRZLFLH� GHF\]M
� R� EXGRZLH�ZáDVQHM� VLHG]LE\�Z�%UXNVHOL� L� SU]HSURZDG]Lá� Z� W\P
FHOX�SRVW
SRZDQLH�Z� WU\ELH�SURFHGXU\�RJUDQLF]RQHM�� QLH� RSXEOLNRZDá� MHGQDN� *DGQHJR�RJáo-
V]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��SRPLPR�*H�ZDUWR�ü
]DPyZLHQLD�SU]HNUDF]DáD�SURJL��SRZ\*HM�NWyU\FK�]DPDZLDM�F\�PLDá�WDNL�RERZL�]HN��3R�SU]e-
proZDG]HQLX�SRVW
SRZDQLD�Z\EUDQD�]RVWDáD�RIHUWD�SU]HGVL
ELRUF\��ZREHF�NWyUHJR��Z�PL
G]\�
czaVLH�� RJáRV]RQR� XSDGáR�ü�� $GPLQLVWUDFMD� 9ODDPVH� 5DDG� XQLHZD*QLáD� ZL
F� SRVW
SRZDQLH
L� XG]LHOLáD� QRZHJR� ]DPyZLHQLD�� W\P� UD]HP� ]�ZROQHM� U
NL�� L� W\P� UD]HP� EH]� RSXEOLNRZDQLD
ZáD�FLZHJR�RJáRV]HQLD��.RPLVMD�X]QDáD�WDNLH�SRVW
SRZDQLH�]D�E
G�FH�QDUXV]HQLHP�SU]HSLVyZ
G\UHNW\Z\� R� URERWDFK� EXGRZODQ\FK� L� Z\VWRVRZDáD� GR� U]�GX� EHOJLMVNLHJR� SLHUZV]H� SLVPR
RVWU]HJDZF]H��ZVND]XM�F�QD�QDUXV]HQLH��MHM�]GDQLHP��SU]HSLVyZ�SUDZD�WUDNWDWRZHJR��2EURQD
U]�GX�EHOJLMVNLHJR�RSLHUDáD�VL
�QD�DUJXPHQWDFML��*H�SU]HSLV\�NUDMRZH�PDM��]DVWRVRZDQLH�Zy-
á�F]QLH�GR�RUJDQyZ�ZáDG]\�Z\NRQDZF]HM��F]\OL�GR�DGPLQLVWUDFML�3D�VWZD��:VSyOQRW�L�5HJLo-
QyZ��QDWRPLDVW�RUJDQ\�XVWDZRGDZF]H�QLH�PDM��RERZL�]NX�SU]HVWU]HJDQLD�SUDZD�ZVSyOQRWo-
ZHJR��GRW\F]�FHJR�]DPyZLH��SXEOLF]Q\FK��.RPLVMD�QLH�]JRG]LáD�VL
�MHGQDN�]�WDN��DUJXPHn-
WDFM��L�ZQLRVáD�VSUDZ
�GR�7U\EXQDáX�

'HILQLFMD��]DPDZLDM�FHJR��±��QDUXV]HQLH��SU]HSLVyZ��R��SXEOLNDFML��RJáRV]H�

=DPyZLHQLD�SXEOLF]QH�QD� URERW\� EXGRZODQH� ]RVWDá\� XUHJXORZDQH�QDMSLHUZ�SU]H]�'y-
UHNW\Z
��������((&�]����OLSFD������U��GRW\F]�F��NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�
QD� URERW\� EXGRZODQH�� '\UHNW\ZD� WD� ]RVWDáD� QDVW
SQLH� ]PLHQLRQD� SU]H]� '\UHNW\Z

89/440/EEC z 18 lipca 1989 r. Dyrektywa 93/37/EEC o koordynacji procedur udzielania za-

                                                          
117  J.F. Martin, str. CS63
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PyZLH�� VNRQVROLGRZDáD� '\UHNW\Z
� ������� ]� Sy(QLHMV]\PL� ]PLDQDPL�� =DNUHV� SRGPLRWRZ\
'\UHNW\Z\�������((&� MHVW� RNUH�ORQ\� SU]H]� DUW�� �� SNW� �E���=JRGQLH� ]� W\P�SU]HSLVHP� ]DPa-
ZLDM�F\P�Z�UR]XPLHQLX�G\UHNW\Z\�MHVW��ÄRUJDQ�SD�VWZRZ\��VDPRU]�GRZ\��LQVW\WXFMD�SUDZD
SXEOLF]QHJR� OXE� VWRZDU]\V]HQLH� ]áR*RQH� ]� MHGQHJR� OXE�ZL
NV]HM� OLF]E\� WDNLFK� RUJDQyZ� OXE
LQVW\WXFML�SUDZD�SXEOLF]QHJR�´�$UW����G\UHNW\Z\�QDNáDGD�]�NROHL�QD�]DPDZLDM�F\FK�RERZL�-
]HN�VWRVRZDQLD�SURFHGXU�RNUH�ORQ\FK�Z�WHM�G\UHNW\ZLH��3U]HSLV\�G\UHNW\Z\�SU]HZLGXM�� WU]\
URG]DMH�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�±�SURFHGXU
�RWZDUW���Z�NWyUHM�RIHUW
�PR*H
]áR*\ü�ND*G\�Z\NRQDZFD��SURFHGXU
�RJUDQLF]RQ���Z�NWyUHM�RIHUW
�PR*H�]áR*\ü�MHG\QLH�Z\No-
QDZFD�]DSURV]RQ\�SU]H]�]DPDZLDM�FHJR�RUD]�SURFHGXU
�QHJRFMDF\MQ���:�UDPDFK�WHM�RVWDWQLHM
Z\Uy*QLD�VL
�MHV]F]H�SURFHGXU
�QHJRFMDF\MQ��]�SXEOLNDFM��RJáRV]HQLD�RUD]�EH]�WDNLHM�SXEOLNa-
FML��3URFHGXU
�RWZDUW�� L�RJUDQLF]RQ��]DPDZLDM�F\�PR*H�]DVWRVRZDü�Z�ND*GHM�V\WXDFML��QDWo-
PLDVW�SURFHGXU\�QHJRFMDF\MQH�PRJ��E\ü�]DVWRVRZDQH� W\ONR�ZyZF]DV�� MH*HOL� ]DFKRG]�� RNUe-
�ORQH� RNROLF]QR�FL�� HQXPHUDW\ZQLH� Z\PLHQLRQH� Z� G\UHNW\ZLH�� :� SU]HGPLRWRZHM� VSUDZLH
.RPLVMD� WZLHUG]LáD��*H�GRV]áR�GR�QDUXV]HQLD�SU]HSLVyZ�'\UHNW\Z\���������NWyUD�RERZL�]y-
ZDáD��NLHG\�UR]SRF]
WR�SLHUZV]H�SRVW
SRZDQLH�SU]HWDUJRZH�MDN� L�'\UHNW\Z\�������RERZL�-
]XM�FHM�Z�PRPHQFLH�URzpoczynania kolejnego etapu budowy gmachu Vlaamse.

Wydanie orzeczenia w sprawie domniemanego naruszenia przepisów wspólnotowych
Z\PDJDáR�RG�7U\EXQDáX� UR]ZD*HQLD�QDMSLHUZ�F]\�9ODDPVH�5DDG�E\á�Z�RJyOH�]RERZL�]DQ\
GR� VWRVRZDQLD�SU]HSLVyZ� WHM� G\UHNW\Z\�� LQQ\PL� VáRZ\�� F]\�PLH�FLá� VL
�Z� ]DNUHVLH�GHILQLFML
]DPDZLDM�FHJR�]�DUW����SNW� �E�118��7U\EXQDá�X]QDá��*H�SRM
FLH�RUJDQX�SD�VWZRZHJR� MDNR�]a-
PDZLDM�FHJR�REHMPXMH�ZV]HONLH�RUJDQ\��NWyUH�VSUDZXM��ZáDG]
�XVWDZRGDZF]���Z\NRQDZF]�
OXE�V�GRZQLF]���3RZRáDá�VL
�WXWDM�QD�SU]\M
W��SU]H]�QLHJR�IXQNFMRQDOQ��GHILQLFM
�]DPDZLDM�-
FHJR�SU]\M
W��SU]\�Z\GDZDQLX�RU]HF]HQLD�Z�VSUDZLH�������Ä%HQWMHHV´119��3U]\SRPQLMP\��*H
7U\EXQDá� X]QDá� ZWHG\�� *H� ORNDOQ\� NRPLWHW� NRQVROLGDFML� JUXQWyZ�� MDNNROZLHN� IRUPDOQLH� QLH
VWDQRZL� LQWHJUDOQHM� F]
�FL� DGPLQLVWUDFML�SD�VWZRZHM��SRZLQLHQ�E\ü� MHGQDN�X]QDQ\�]D� ]DPa-
ZLDM�FHJR� Z� UR]XPLHQLX� G\UHNW\Z\�� 1LHNRQVHNZHQWQ\P� ]GDQLHP� 7U\EXQDáX� E\áRE\� ZL
F
X]QDQLH�� *H� FLDáR� XVWDZRGDZF]H�PLDáRE\� QLH�PLH�FLü� VL
� Z� ]DNUHVLH� WHM� GHILQLFML�� 7U\EXQDá
RU]HNá��*H� UyZQLH*�RUJDQ�SUDZRGDZF]\� MHVW�]DPDZLDM�F\P�Z�UR]XPLHQLX�DUW����SNW� �E��'y-
rektywy 93/37.

5]�G� EHOJLMVNL� QLH� NZHVWLRQRZDá� IDNWX� QLHRSXEOLNRZDQLD� RJáRV]HQLD� R� ]DPyZLHQLX�Z
']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��WZLHUG]Lá�MHGQDN��*H�]DFKRG]Lá\�RNROLF]QR�FL
X]DVDGQLDM�FH�VNRU]\VWDQLH�]�WHM�SURFHGXU\��1LH�ZVND]Dá�MHGQDN�NRQNUHWQLH�GDQ\FK�RNROLF]Qo-
�FL��7U\EXQDá� X]QDá�ZL
F��*H�GRV]áR� GR�QDUXV]HQLD� SU]HSLVyZ�G\UHNW\Z\�SRQLHZD*� SRGPLRW
]RERZL�]DQ\�GR�VWRVRZDQLD�G\UHNW\Z\�QLH�RSXEOLNRZDá�RJáRV]HQLD�R� ]DPyZLHQLX��:�RU]e-
F]HQLX�W\P�]RVWDáD�Z\UD*RQD�MHV]F]H�MHGQD�EDUG]R�LVWRWQD�]DVDGD�

3D�VWZR�F]áRQNRZVNLH�QLH�PR*H�VL
�SRZRá\ZDü�QD�SU]HSLV\�L�SUDNW\NL�NUDMRZH��QLH]JRGQH
]�SUDZHP�ZVSyOQRWRZ\P�GOD�X]DVDGQLHQLD�QLHZ\SHáQLHQLD�]RERZL�]D��L�WHUPLQyZ��RNUe-
�Oonych w dyrektywie.

                                                          
118��:�NZHVWLL�GHILQLFML�Ä]DPDZLDM�FHJR´�SDWU]�UyZQLH*�SNW����
119  Patrz pkt 2.4 oraz 3.4
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• RU]HF]HQLH� ]����ZU]H�QLD������ U��Z� VSUDZLH�������Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM, European Court Report z 1976 r., s. 1359

• orzeczenie z 17 lutego 1981 r. w sprawie 133/80 Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM� European Court Report z 1981 r., s. 457

• orzeczenie z 10 lutego 1982 r. w sprawie C-76/81 Transporoute i inni przeciwko Ministerstwu Robót Pu-

blicznych ("Transporoute") European Court Report z 1982 r., s. 0417

• orzeczenie z 4 marca 1982 r. w sprawie 182/80 GAUFF przeciwko Komisji Wspólnot Europejskich, Euro-
pean Court Report z 1982 r., s. 799

• orzeczenie z 28 marca 1985 r. w sprawie C-274/83.RPLVMD� (XURSHMVND� SU]HFLZNR� 5HSXEOLFH� :áRVNLHM,
European Court Report z 1985 r., s. 1077

• orzeczenie z 10 marca 1987 r. w sprawie C-199/85 .RPLVMD� (XURSHMVND� SU]HFLZNR� 5HSXEOLFH�:áRVNLHM

European Court Report z 1987 r., s. 1039

• RU]HF]HQLH� ]� �� OLSFD� ����� U��Z�SRá�F]RQ\FK� VSUDZDFK�&���������� SA Constructions et entreprises indu-

strielles (CEI) i inni przeciwko Société coopérative "Association intercommunale pour les autoroutes des

Ardennes" i innym („CEI and Bellini"), European Court Report z 1987 r., s. 3347

• RU]HF]HQLH�]����ZU]H�QLD������U�Z�VSUDZLH�&�������Gebroeders Beentjes BV przeciwko Holandii ("Beent-
jes") European Court Report z 1988 r., s. 4635

• RU]HF]HQLH�]����ZU]H�QLD������U��Z�VSUDZLH�&�������Komisja Europejska przeciwko Irlandii ("Dundalk") –
European Court Report z 1988 r., s. 4929

• RU]HF]HQLH�]����ZU]H�QLD������U��Z�VSUDZLH��������5�Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM�(„La Spezia”), European Court Report z 1988 r., s. 4547

• orzeczenie z 22 czerwca 1989 r. w sprawie C-103/88 Fratelli Constanzo SpA przeciwko Comune di Milano

("Constanzo"), European Court Report z 1989 r., s. 1839

• orzeczenie z 5 grudnia 1989 r. w sprawie C-3/88 .RPLVMD�(XURSHMVND�SU]HFLZNR�5HSXEOLFH�:áRVNLHM ("Re
Data Processing") European Court Report z 1989 r., s. 4035

• orzeczenie z 20 marca 1990 r. w sprawie C-21/88 Du Pont de Nemours Italiana SpA przeciwko Unita sa-

nitaria locale No 2 di Carrara ("Du Pont") European Court Report z 1990 r., s. I-0889

• orzeczenie z 27 marca 1990 r. w sprawie C-113/89 Rush Portuguesa Lda przeciwko Biuru Imigracji

("Rush Portuguesa") European Court Report z 1990 r., s. I-1417

• orzeczenie z 12 lipca 1990 r. w sprawie C-188/89 Foster przeciwko British Gas Plc., European Court Re-
port z 1990 r., s. 3313

• orzeczenie z 18 lipca 1991 r. w sprawie C- 295/89 Impresa Dona Alfonso di Dona Alfonso & Figli przeciw-

ko Consorzio per lo sviluppo industriale di Monfalcone („Impresa Dona Alfonso”) European Court Report
z 1991 r., s. I-2967

• orzeczenie z 11 lipca 1991 r. w sprawie C-351/88 Laboratori Bruneau Srl przeciwko Unita sanitaria locale

RM/24 di Monterotondo ("Laboratori Bruneau") European Court Report z 1991 r., s. I-3641

• orzeczenie z 11 lipca 1991 r. w sprawie C-247/89 Komisja Wspólnot Europejskich przeciwko Republice

Portugalii („Lotnisko w Lizbonie”), European Court Report z 1991 r., s. I-3659

• orzeczenie z 19 listopada 1991 r. w sprawie C-6/90 i C-9/90 Francovich i Bonifaci przeciwko Republice

:áRVNLHM�(„Francovich”) European Court Report z 1991 r., s. I-3401

• orzeczenie z 3 stycznia 1992 r. w sprawie C- 272/91 R Komisja Wspólnot Europejskich przeciwko Republi-

FH�:áRVNLHM („Lottomatica”), European Court Report z 1992 r., s. I-0457
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• orzeczenie z 18 marca 1992 r. w sprawie C-24/91 Komisja Wspólnot Europejskich przeciwko Hiszpanii

(„Uniwersytet w Madrycie”) European Court Report z 1992 r., s. I-1989

• orzeczenie z 31 marca 1992 r. w sprawie C-360/92 Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM European Court Report z 1992 r., str. I-2353

• orzeczenie z 3 czerwca 1992 r. w sprawie C-360/89 Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM, European Court Report z 1992 r., s. I-3401

• orzeczenie z 22 czerwca 1993 r. w sprawie C-243/89 Komisja Europejska przeciwko Danii ("Storebaelt"),
European Court Report z 1993 r., s. I-3353

• orzeczenie z 2 sierpnia 1993 r. w sprawie C-107/92 .RPLVMD�(XURSHMVND� SU]HFLZNR�5HSXEOLFH�:áRVNLHM,
European Court Report z 1993 r., s. I-4655

• orzeczenie z 17 listopada 1993 r. w sprawie 71/92 Komisja Europejska przeciwko Hiszpanii, European
Court Report z 1993 r., s. I-5923

• orzeczenie z 12 stycznia 1994 r. w sprawie C-296/92 .RPLVMD�(XURSHMVND�SU]HFLZNR�5HSXEOLFH�:áRVNLHM�

European Court Report z 1994 s. I-0001

• orzeczenie z 14 kwietnia 1994 r. w sprawie C-389/92 Ballast Nedam Groep NV przeciwko Belgii ("Bal-
last"), European Court Report z 1994 r., s. I-1289

• orzeczenie z 19 kwietnia 1994 r. w sprawie C-331/92 Gestión Hotelera Internacional SA przeciwko Comu-

nidad Autónoma de Canarias, Ayuntamiento de Las Palmas de Gran Canaria,  Gran Casino de Las Palmas

SA ("Gestión Hotelera") European Court Report z 1994 r., s. I-1329

• orzeczenie z 22 kwietnia 1994 r. w sprawie C-87/94 R Komisja Wspólnot Europejskich przeciwko Króle-

stwu Belgii („Bus Wallons”), European Court Report z 1994 r., s. I-1395

• orzeczenie z 26 kwietnia 1994 r. w sprawie C-272/91 Komisja Wspólnot Europejskich przeciwko Republice

:áRVNLHM�(„Lottomatica”), European Court Report z 1994, str. I-1409

• orzeczenie z 3 maja 1994 r. w sprawie C-328/92 Komisja Europejska przeciwko Hiszpanii, European Court
Report z 1994 r., s. I-1569

• orzeczenie z 16 listopada 1995 r. w sprawie T-451/93 San Marco Impex Italiana przeciwko Komisji Wspól-

not Europejskich, European Court Report z 1994 r., s. II-1064

• orzeczenie z 24 stycznia 1995 r. w sprawie C-359/93 Komisja Europejska przeciwko Holandii ("UNIX ") –
European Court Report z 1995 r., s. I-0157

• orzeczenie z 28 marca 1995 r. w sprawie C-324/93 .UyORZD� SU]HFLZ�0LQLVWURZL� 6SUDZ�:HZQ
WU]Q\FK

(„Diamorfina”) European Court Report z 1995 r., s. I-0563

• orzeczenie z 4 maja 1995 r. w sprawie C-79/94 Komisja Wspólnot Europejskich przeciwko Republice

Greckiej, European Court Report z 1995 r., s. I-1071

• orzeczenie z 18 maja 1995 r. w sprawie C-57/94 .RPLVMD�(XURSHMVND�SU]HFLZNR�5HSXEOLFH�:áRVNLHM��Euro-
pean Court Report z 1995 r., s. I-1249

• orzeczenie z 11 sierpnia 1995 r. w sprawie C-433/93 Komisja Wspólnot Europejskich przeciwko Republice

Federalnej Niemiec, European Court Report z 1995 r., s. I-2303

• RU]HF]HQLH�]����SD(G]LHUQLND������U��Z�VSUDZLH�&��������Furlanis Construzioni przeciwko Azienda nazio-

nale autonoma strade („ANAS”), European Court Report z 1995 r., s. I-3633

• orzeczenie z 13 listopada 1995 r. w sprawach T-126 do 128/95 /RWQLVND� Z� 3DU\*X� SU]HFLZNR� .RPLVML

Wspólnot Europejskich, European Court Report z 1995 r., s. II-2863

• orzeczenie z 19 listopada 1995 r. w sprawie C-479/93 )UDQFRYLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM� („Fran-
covich II”), European Court Report z 1995 r., s. I-3843

• orzeczenie z 5 marca 1996 r. w sprawach C-46/93 do C-48/93 Brasserie du Pêcheur S.A. przeciwko Repu-

blice Federalnej Niemiec, European Court Report z 1996 r., s. I-1029
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• orzeczenie z 7 marca 1996 r. w sprawie C-360/93 Parlament Europejski przeciwko Radzie Unii Europej-

skiej, European Court Report z 1996 r., s. I-1195

• orzeczenie z 28 marca 1996 r. w sprawie C-318/94 Komisja Wspólnot Europejskich przeciwko Republice

Federalnej Niemiec, European Court Report z 1996 r., s. I-1949

• orzeczenie z 22 kwietnia 1996 w sprawie C-87/94 R Komisja Wspólnot Europejskich przeciwko Królestwu

Belgii („Bus Wallons”), European Court Report z 1996 r., s. I-2043

• orzeczenie z 25 kwietnia 1996 r. w sprawie C-87/94 Komisja Europejska przeciwko Belgii ("Bus Wallons")

European Court Report z 1996 r., s. I-2043

• orzeczenie z 2 maja 1996 r. w sprawie C-236/95 Komisja Wspólnot Europejskich przeciwko Republice

Francuskiej, European Court Report z 1996 r., s. I-2415

• orzeczenie z 2 maja 1996 r. w sprawie C-311/95 Komisja Wspólnot Europejskich przeciwko Republice

Greckiej, European Court Report z 1996 r., s. I-2433

• orzeczenie z 8 maja 1996 r. w sprawie T-19/95 Adia Interim SA przeciwko Komisji Wspólnot Europejskich

("Adia Interim") European Court Report z 1996 r., s. II-0321

• orzeczenie z 12 grudnia 1996 r. w sprawie C-302/94 Królowa przeciwko Sekretarzowi Stanu („British Te-

lecom II”), European Court Report z 1996 r., s. I-6417

• RU]HF]HQLH�]����ZU]H�QLD������U��Z�VSUDZLH�&�������Mannesmann Anlagenbau Austria AG i inni przeciwko

Strohal Rotationsdruck GesmbH ("Mannesmann") European Court Report z 1998 r., s. I-0073

• RU]HF]HQLH� ]� ��� ZU]H�QLD� ����� U�� Z� VSUDZLH� &������� Dorsch Consult przeciwko Bundesbaugesellschaft

berlin mbh (”Dorsch”), European Court Report z 1997 r., s. I-4961

• RU]HF]HQLH�]����SD(G]LHUQLND������U��Z�VSUDZLH�&������� Unita sanitaria locale, European Court Report

z 1997 r., s. I-5685

• orzeczenie z 18 grudnia 1997 r. w sprawie C-5/97 Ballast Nedam przeciwko Królestwu Belgii („Ballast”),

European Court Report z 1997 r., s. I-7549

• RU]HF]HQLH� ]� ��� ZU]H�QLD� ����� U� Z� VSUDZLH� &�������� Komisja Europejska przeciwko Belgii, European

Court Report z 1998 r., s. I-5063

• RU]HF]HQLH�]����ZU]H�QLD������U��Z�VSUDZLH�&�������Walter Tögel przeciwko Niederösterreichische Gebiet-

skrankenkasse ("Togel") European Court Report z 1998 r., s. I-5357

• orzeczenie z 10 listopada 1998 r. w sprawie C-360/96 Gemeente Arnhem oraz Gemeente Rheden przeciwko

BFI Holding BV  ("Arnhem") European Court Report z 1998 r., s. I-6821

• orzeczenie z 17 grudnia 1998 r. w sprawie C-306/97 Connemara Machine Turf.Co, European Court Report

(nie publikowane)

• orzeczenie z 4 lutego 1999 r. w sprawie C-103/97 Josef Köllensperger Gmbh & Co. KG i Atzwanger AG

przeciwko Gemeindeverband Bezirskrankenhaus Schwaz (nie publikowane)

• orzeczenie z 4 marca 1999 r. w sprawie C-258/97 Hospital Ingenieure Krankenhaustechnik Planungs-

Gesellschaft mbH (HI) przeciwko Landeskrankenanstalten-Betriebsgesellschaft (nie publikowane)

• orzeczenie z 19 maja 1999 r. w sprawie C-225/97 Komisja Wspólnot Europejskich przeciwko Republice

Francuskiej (nie publikowane)

• RU]HF]HQLH�]����SD(G]LHUQLND������U��Z�VSUDZLH��&�������Alcatel Austria AG i Inni, Siemens AG Österreich

i Sag-Schrack Anlagentechnik AG przeciwko Bundesministerium für Wissenschaft und Verkehr (nie publi-

kowane)
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W  SPRAWIE  76/81  („TRANSPOROUTE”)

S.A. Transporoute et Travaux przeciwko Ministrowi Robót Publicznych
$XWRU�ZQLRVNX�R�RU]HF]HQLH�ZVW
SQH��&RQVHLO�G¶(WDW�±�:LHONLH�.VL
VWZR�/XNVHPEXUJ

:ROQR�ü� �ZLDGF]HQLD� XVáXJ� ±� G\UHNW\Z\� GRW\F]�FH� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� Eu-
dowlane.
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������VWURQD�����

Daty:

DOKUMENTU: 10/02/1982
WNIOSKU: 07/04/1981

Rodzaj  procedury��:QLRVHN�R�RU]HF]HQLH�ZVW
SQH

6
G]LD�6SUDZR]GDZFD�0DFNHQ]LH�6WXDUW

8ZDJL��%HOJLL��:áRFK��.RPLVML

3U]HGPLRW�� :ROQR�ü� ]DNáDGDQLD� SU]HGVL
ELRUVWZ� L� �ZLDGF]HQLD� XVáXJ�� VZRERGQ\� SU]HSá\Z

XVáXJ��]EOL*DQLH�SUDZRGDZVWZD�SD�VWZ�F]áRQNRZVNLFK

Streszczenie

1. '\UHNW\Z
� 5DG\� ������� QDOH*\� LQWHUSUHWRZDü� MDNR� XQLHPR*OLZLDM�F�� SD�VWZX� F]áRQNRw-

VNLHPX�SRVWDZLHQLH�RIHUHQWRZL�]�LQQHJR�SD�VWZD�F]áRQNRZVNLHJR�Z\PRJX�SU]HGVWDZLHQLD

MDNLHJRNROZLHN�GRZRGX��QD�SU]\NáDG�SR]ZROHQLD�QD�]DáR*HQLH�SU]HGVL
ELRUVWZD��LQQHJR�QL*

Z\PLHQLRQH�Z�DUW����±��� WHM*H�G\UHNW\Z\��*H�VSHáQLD�RQ�NU\WHULD�XVWDORQH�Z� W\FK�SU]HSi-

VDFK��GRW\F]�FH�MHJR�NZDOLILNDFML�L�VROLGQR�FL�

7DND� LQWHUSUHWDFMD�G\UHNW\Z\� MHVW� WDN*H� ]JRGQD� ]H� VFKHPDWHP�SU]HSLVyZ�7UDNWDWX�GR�

W\F]�F\FK� �ZLDGF]HQLD� XVáXJ�� -H�OLE\� �ZLDGF]HQLH� XVáXJ� Z� MHGQ\P� SD�VWZLH� F]áRQ�

NRZVNLP� SU]H]� Z\NRQDZF
� ]� VLHG]LE�� Z� LQQ\P� SD�VWZLH� F]áRQNRZVNLP� E\áR� X]DOH*�

nioQH� RG� SRVLDGDQLD� SR]ZROHQLD� QD� ]DáR*HQLH� SU]HGVL
ELRUVWZD� Z� SLHUZV]\P� SD�VW�

ZLH� F]áRQNRZVNLP� E\áRE\� WR� UyZQR]QDF]QH� ]� SR]EDZLHQLHP� PRF\� SUDZQHM� DUW�� ��

7UDNWDWX��&HOHP�WHJR�SU]HSLVX�MHVW�GRNáDGQLH�]QLHVLHQLH�UHVWU\NFML�GRW\F]�F\FK�ZROQR�FL

�ZLDGF]HQLD� XVáXJ� SU]H]� RVRE\� QLH� ]DPLHV]NDáH�Z� SD�VWZLH�� Z� NWyU\P� XVáXJD�PD� E\ü

�ZLDGF]ona.

2. -H�OL��Z�RSLQLL�]DPDZLDM�FHJR�XG]LHODM�FHJR�]DPyZLHQLD�SXEOLF]QHJR�QD�URERW\�EXGRZOa-

QH��RIHUWD�MHVW�UD*�FR�QLVND�Z�SRUyZQDQLX�]H��ZLDGF]HQLHP��SU]HSLV�DUW�����XVW����'\UHNWy-

Z\��������Z\PDJD��E\�]DPDZLDM�F\��SU]HG�SRGM
FLHP�GHF\]ML�GRW\F]�FHM�XG]LHOHQLD�]DPó-

ZLHQLD��]D*�GDá�RG�RIHUHQWD�Z\MD�QLH��GRW\F]�F\FK�MHJR�FHQ\�OXE�SRLQIRUPRZDá�RIHUHQWD�

NWyUD�]�MHJR�RIHUW�Z\GDMH�VL
�UD*�FR�QLVND��L�SR]ZROLá�PX�Z�RGSRZLHGQLP�WHUPLQLH�GRVWDr-

F]\ü�GDOV]\FK�Z\MD�QLH��
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Strony

w sprawie 76/81
:QLRVHN�GR�7U\EXQDáX�QD�SRGVWDZLH� DUW�� ����7UDNWDWX�(:*�VSRU]�G]RQ\�SU]H]�&RPLWp�GX
&RQWHQWLHX[� GX� &RQVHLO� G¶(WDW� �.RPLWHW� 6�GRZQLF]\� 5DG\� 3D�VWZD�� :LHONLHJR� .VL
VWZD
/XNVHPEXUJ�R�RU]HF]HQLH�ZVW
SQH�Z�SRVW
SRZDQLX�WRF]�F\P�VL
�SU]HG�7U\EXQDáHP�PL
G]\
S.A. Transporoute et Travaux, Bruksela,
a
0LQLVWUHP�5REyW�3XEOLF]Q\FK��:LHONLH�.VL
VWZR�/XNVHPEXUJ

Przedmiot  sprawy

,QWHUSUHWDFMD� '\UHNW\Z\� 5DG\� ������� ]� ��� OLSFD� ����� U�� GRW\F]�FHM� ]QLHVLHQLD� RJUDQLF]H�

ZROQR�FL� �ZLDGF]HQLD� XVáXJ�Z�RGQLHVLHQLX� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH

RUD]� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�Z\NRQDZFRP� G]LDáDM�F\P� ]D

SR�UHGQLFWZHP�DJHQFML�OXE�RGG]LDáyZ��RUD]�'\UHNW\Z\�5DG\��������]�WHJR�VDPHJR�GQLD��Go-
W\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2-

1971 ( II), str. 678 i 682),

Podstawy  wydania  orzeczenia

1.  1D�PRF\�RU]HF]HQLD�]����PDUFD������U���NWyUH�ZSá\Q
áR�GR�7U\EXQDáX���NZLHWQLD������U�
&RPLWp�GX�&RQWHQWLHX[�GX�&RQVHLO�'¶(WDW��.RPLWHW�6�GRZQLF]\�5DG\�3D�VWZD��:LHONLHJR

.VL
VWZD�/XNVHPEXUJ�]ZUyFLá�VL
�GR�7U\EXQDáX�R�Z\GDQLH�ZVW
SQHJR�RU]HF]HQLD��]JRGQLH

]� DUW�� ����7UDNWDWX�(:*��Z�GZyFK�NZHVWLDFK�GRW\F]�F\FK� LQWHUSUHWDFML�'\UHNW\Z�5DG\

�������L��������]����OLSFD������U��GRW\F]�F\FK�RGSRZLHGQLR��]QLHVLHQLD�RJUDQLF]H��ZROQo-
�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]

XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�So-
�UHGQLFWZHP�DJHQFML�OXE�RGG]LDáyZ��RUD]�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��Sub-
OLF]Q\FK�QD�URERW\�EXGRZODQH��WDP*H�VWU�������

2.  .ZHVWLH�WH�SRZVWDá\�Z�WUDNFLH�VSRUX��]ZL�]DQHJR�]�RJáRV]HQLHP�R�]DPyZLHQLX��RSXEOLNo-
ZDQ\P�SU]H]�$GPLQLVWUDWLRQ�GHV�SRQWV� HW� FKDXVVHHV� �=DU]�G�'UyJ� L�0RVWyZ��:LHONLHJR

.VL
VWZD�/XNVHPEXUJ��Z�RGSRZLHG]L�QD�NWyUH�6�$��7UDQVSRURXWH�HW�7UDYDX[��GDOHM�]ZDQD

7UDQVSRURXWH��� VSyáND� KDQGORZD� XWZRU]RQD� ]JRGQLH� ]� SUDZHP� EHOJLMVNLP�� SU]HGVWDZLáD

QDMQL*V]��RIHUW
�

3.  2IHUWD�WD�]RVWDáD�RGU]XFRQD�SU]H]�0LQLVWUD�5REyW�3XEOLF]Q\FK�SRQLHZD*�7UDQVSRURXWH�QLH

SRVLDGDáD� U]�GRZHJR� SR]ZROHQLD� QD� ]DáR*HQLH� SU]HGVL
ELRUVWZD�� Z\PDJDQHJR� QD� PRF\

DUW����UR]SRU]�G]HQLD�:LHONLHJR�.VL
VWZD�]���OLVWRSDGD������U���0HPRULDO�JD]HWWH�$������

VWU������L�GDOV]H��RUD]�SRQLHZD*�FHQ\�Z�RIHUFLH�7UDQVSRURXWH�]RVWDá\�X]QDQH�SU]H]�0LQi-
VWUD�5REyW�3XEOLF]Q\FK�]D�UD*�FR�QLVNLH�Z�UR]XPLHQLX�DUW�����XVW����L���WHJR*�UR]SRU]�G]e-
QLD��:�UH]XOWDFLH�0LQLVWHU�5REyW�3XEOLF]Q\FK�:LHONLHJR�.VL
VWZD�/XNVHPEXUJD�XG]LHOLá

]DPyZLHQLD�NRQVRUFMXP�Z\NRQDZFyZ�]�/XNVHPEXUJD��NWyU\FK�RIHUWD�]RVWDáD�RFHQLRQD�Ma-
ko ekonomicznie najkorzystniejsza.

4.  7UDQVSRURXWH�]áR*\á�ZQLRVHN�R�ZV]F]
FLH�SRVW
SRZDQLD�SU]HG�&RQVHLO�G¶(WDW�R�DQXORZD�
QLH�WHM�GHF\]ML��:�X]DVDGQLHQLX�ZQLRVNX�ILUPD�R�ZLDGF]\áD�PL
G]\�LQQ\PL��*H�RGU]XFHQLH
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MHM�RIHUW\�VWDQRZLáR�QDUXV]HQLH�SU]HSLVyZ�'\UHNW\Z\���������]ZáDV]F]D�DUW�����L����XVW���

tej*H�
5.  =� XZDJL� QD� WR�� *H� Z� Z\QLNX� VSRUX� SRZVWDá\� Z�WSOLZR�FL� GRW\F]�FH� LQWHUSUHWDFML� SUDZD

:VSyOQRW\��&RQVHLO�G¶(WDW�]ZUyFLáD�VL
�GR�7U\EXQDáX�R�ZVW
SQH�RU]HF]HQLH�Z�GZyFK�NZe-
VWLDFK�GRW\F]�F\FK�LQWHUSUHWDFML�'\UHNW\Z�5DG\��������L��������

Pierwsze pytanie

6.  &]\� MHVW� VSU]HF]QH� ]� SU]HSLVDPL� '\UHNW\Z� 5DG\� ������� L� �������� Z� V]F]HJyOQR�FL� ]
SU]HSLVDPL�DUW�����'\UHNW\Z\���������Z\PDJDQLH�SU]H]�]DPDZLDM�FHJR�RG�Z\NRQDZF\

]�VLHG]LE��Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP��MDNR�ZDUXQNX�XG]LHOHQLD�]DPyZLHQLD�QD�Uo-
ERW\�EXGRZODQH��DE\�SUyF]�SUDZLGáRZHJR�ZSLVX�Z�UHMHVWU]H�KDQGORZ\P�OXE�]DZRGRZ\P

NUDMX� ]DUHMHVWURZDQLD�� SRVLDGDá� RQ� SR]ZROHQLH� QD� ]DáR*HQLH� SU]HGVL
ELRUVWZD�� Z\GDQH

SU]H]�U]�G�SD�VWZD�F]áRQNRZVNLHJR��Z�NWyU\P�]DPyZLHQLH�MHVW�XG]LHORQH�

7.  &HOHP�'\UHNW\Z�������� L�������� MHVW�]DSHZQLHQLH�ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�G]Le-
G]LQLH� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH��:�]ZL�]NX� ]� W\P�SLHUZV]D� ]� W\FK

G\UHNW\Z�QDNáDGD�QD�SD�VWZD�F]áRQNRZVNLH�RJyOQ\�RERZL�]HN�]QLHVLHQLD�UHVWU\NFML�]ZL�-
]DQ\FK�]�GRVW
SHP�GR��XF]HVWQLFWZHP�L�Z\NRQDZVWZHP�]DPyZLH��SXEOLF]Q\FK�QD�URERW\

EXGRZODQH��D�GUXJD�G\UHNW\ZD�PD�QD�FHOX�NRRUG\QDFM
�SURFHGXU�]ZL�]DQ\FK�]�XG]LHOa-
QLHP�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

8.  -H�OL�FKRG]L�R�W
�NRRUG\QDFM
�UR]G]LDá�,�']LDáX�,9�'\UHNW\Z\��������QLH�RJUDQLF]D�VL
�GR
RNUH�OHQLD� NU\WHULyZ� NZDOLILNDFML�� QD� SRGVWDZLH� NWyU\FK�Z\NRQDZF\�PRJ�� E\ü� Z\NOu-
F]HQL�]�XF]HVWQLFWZD�Z�SRVW
SRZDQLX�SU]H]�]DPDZLDM�FHJR��3R]D�W\P�MHVW�Z�QLP�PRZD�R

sposoELH��Z�MDNL�Z\NRQDZF\�PRJ��GRVWDUF]\ü�GRZyG�VSHáQLHQLD�W\FK�NU\WHULyZ�
9.  :�]ZL�]NX�]�W\P�DUW�����VWDQRZL��*H�]DPDZLDM�F\�PR*H�ZH]ZDü�Z\NRQDZF
�GR�SU]Hd-

VWDZLHQLD�]D�ZLDGF]H��L�GRNXPHQWyZ�GRVWDUF]DQ\FK�W\ONR�Z�UDPDFK�DUW����±���G\UHNWy-
Z\��]JRGQLH�]�NWyU\PL�SD�VWZD�F]áRQNRZVNLH�PRJ��Z\PDJDü�GRNXPHQWDFML�LQQHM�QL*�Zy-
UD(QLH�Z\PLHQLRQD�Z� WHM� G\UHNW\ZLH� MHG\QLH� FHOHP�RFHQ\� V\WXDFML� ILQDQVRZHM� L� HNRQo-
PLF]QHM�Z\NRQDZFyZ��]JRGQLH�]�DUW�����SU]\ZRáDQHM�G\UHNW\Z\�

10.  3RQLHZD*� SR]ZROHQLH� QD� XVWDQRZLHQLH� VLHG]LE\� MHVW� Z\PDJDQH�� MDN� U]�G� /XNVHPEXUJD
]D]QDF]\á� Z� VZRMHM� SLVHPQHM� RSLQLL�� QLH� GR� RFHQ\� ILQDQVRZHM� L� HNRQRPLF]QHM� V\WXDFML

SU]HGVL
ELRUVWZD��DOH�GR�RFHQ\�NZDOLILNDFML�L�VROLGQR�FL�W\FK��NWyU]\�QLP�NLHUXM���L�SRQLe-
ZD*�QLH�PD�]DVWRVRZDQLD�Z\M�WHN��R�NWyU\P�PRZD�Z�DUW�����'\UHNW\Z\���������SR]Zo-
OHQLH� WR� VWDQRZL� URG]DM� GRZRGX�� NWyU\� QLH�PLH�FL� VL
�Z� ]DPNQL
WHM� NDWHJRULL� GRZRGyZ

GRSXV]F]DOQ\FK�SU]HSLVDPL�SU]\ZRáDQHM�G\UHNW\Z\�

11.  -HGQDN*H�5]�G�/XNVHPEXUJD�XWU]\PXMH��*H�SU]\]QDQLH�SR]ZROHQLD� MHVW� UyZQR]QDF]QH�]
ZSLVHP�Z\NRQDZF\�QD�OLVW
�]DWZLHUG]RQ\FK�Z\NRQDZFyZ�Z�]QDF]HQLX�DUW�����'\UHNWy-
Z\���������D�ZL
F�MHVW�]JRGQH�]�ZDUXQNDPL�WHJR�SU]HSLVX�

12.  :�RGSRZLHG]L�QD�SRZ\*V]\�DUJXPHQW�QDOH*\�ZVND]Dü��*H�QDZHW� MH�OL�SR]ZROHQLH�PR*H

E\ü�UyZQR]QDF]QH�]�ZSLVHP�QD�RILFMDOQ��OLVW
�]DWZLHUG]RQ\FK�Z\NRQDZFyZ�Z�UR]XPLe-
QLX�DUW�����'\UHNW\Z\���������SRVWDQRZLHQLH�QLH�X]DVDGQLD�ZQLRVNX��*H�ZSLVX�QD�WDN��Oi-
VW
� Z� SD�VWZLH� XG]LHODM�F\P� ]DPyZLHQLD� QDOH*\� Z\PDJDü� RG� Z\NRQDZFyZ�PDM�F\FK

VLHG]LE
�Z�LQQ\FK�SD�VWZDFK�F]áRQNRZVNLFK�
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13.  =�GUXJLHM�VWURQ\��DUW\NXá����XVW����XSRZD*QLD�Z\NRQDZFyZ��ZSLVDQ\FK�QD�RILFMDOQ��OLVW

Z�NWyU\PNROZLHN�SD�VWZLH��GR�SU]HGVWDZLDQLD�WDNLFK�ZSLVyZ��Z�UDPDFK�XVWDQRZLRQ\FK
W\P�SRVWDQRZLHQLHP��MDNR�DOWHUQDW\ZQHJR�GRZRGX��ZáDG]RP�LQQHJR�SD�VWZD�F]áRQNRw-
VNLHJR�XG]LHODM�FHJR�]DPyZLHQLD��QD�WR��*H�VSHáQLDM��RQL�NU\WHULD�NZDOLILNDFML�RNUH�ORQH�Z
DUW\NXáDFK���±���'\UHNW\Z\��������

14.  1DOH*\� ]DXZD*\ü�� *H� WDND� LQWHUSUHWDFMD� '\UHNW\Z\� ������� MHVW� ]JRGQD� ]� SU]HSLVDPL
7UDNWDWX�GRW\F]�F\PL��ZLDGF]HQLD�XVáXJ��8]DOH*QLHQLH��ZLDGF]HQLD�XVáXJ�Z�MHGQ\P�SD�-
VWZLH� F]áRQNRZVNLP�SU]H]�Z\NRQDZF
� ]� VLHG]LE��Z� LQQ\P�SD�VWZLH� F]áRQNRZVNLP�RG
SRVLDGDQLD�SR]ZROHQLD�QD�]DáR*HQLH�SU]HGVL
ELRUVWZD�Z�SLHUZV]\P�SD�VWZLH�E\áRE\�So-
]EDZLHQLHP�PRF\�SUDZQHM�DUW�����7UDNWDWX��NWyUHJR�FHOHP�MHVW�ZáD�QLH�]QLHVLHQLH�RJUDQi-
F]H��GRW\F]�F\FK�ZROQR�FL��ZLDGF]HQLD�XVáXJ�SU]H]�RVRE\��NWyU\FK�VLHG]LED�QLH�]QDMGXMH
VL
�Z�SD�VWZLH��Z�NWyU\P�XVáXJD�PD�E\ü��ZLDGF]RQD�

15.  :�]ZL�]NX� ]� W\P�QD� ]DGDQH�S\WDQLH� QDOH*\�RGSRZLHG]LHü�Z� WHQ� VSRVyE�� L*�'\UHNW\Z

5DG\� ������� QDOH*\� LQWHUSUHWRZDü� MDNR� ]DSRELHJDM�F�� V\WXDFMRP�� Z� NWyU\FK� SD�VWZR
F]áRQNRZVNLH�*�GD�RG�RIHUHQWD�]�VLHG]LE��Z�LQQ\P�SD�VWZLH�F]áRQNRZVNLP�SU]HGVWDZLe-
QLD�GRZRGX��QS��SR]ZROHQLD�QD�XVWDQRZLHQLH�VLHG]LE\��LQQHJR�QL*�RNUH�ORQH�Z�DUW����±��
WHM*H�G\UHNW\Z\��QD� WR�*H�VSHáQLD�RQ�NU\WHULD�XVWDQRZLRQH�Z�SU]HSLVDFK��GRW\F]�FH� MHJR
VROLGQR�FL�L�NZDOLILNDFML�

Pytanie drugie

����'UXJLH�S\WDQLH�EU]PL��F]\�SU]HSLV\�DUW�����XVW����'\UHNW\Z\��������Z\PDJDM��RG�]DPa-
ZLDM�FHJR�*�GDQLD�RG�RIHUHQWD��NWyUHJR�RIHUWD��Z�RSLQLL�WHJR�]DPDZLDM�FHJR�MHVW�RF]\Zi-
�FLH�UD*�FR�QLVND�Z�VWRVXQNX�GR��ZLDGF]HQLD��DE\�GRVWDUF]\á�Z\MD�QLH��GRW\F]�F\FK�FHQ\
SU]HG�SU]HSURZDG]HQLHP�EDGDQLD�RIHUW� L�Z\GDQLHP�GHF\]ML��NRPX�XG]LHOLü�]DPyZLHQLD�
OXE�F]\�Z�WDNLFK�RNROLF]QR�FLDFK�SU]\ZRáDQH�SU]HSLV\�SR]ZDODM��]DPDZLDM�FHPX�]GHFy-
GRZDü��F]\�*�GDQLH�SU]HGVWDZLHQLD�WDNLFK�Z\MD�QLH��MHVW�NRQLHF]QH�

����$UW�����XVW����'\UHNW\Z\��������VWDQRZL��*H�MH�OL�RIHUWD�MHVW�RF]\ZL�FLH�UD*�FR�QLVND��]a-
PDZLDM�F\�]RERZL�]DQ\�MHVW�GR�VSUDZG]HQLD�V]F]HJyáyZ�RIHUW\�L�Z�W\P�FHOX��RERZL�]DQ\
MHVW� ]D*�GDü� RG� RIHUHQWD� SU]HGVWDZLHQLD� SRWU]HEQ\FK�Z\MD�QLH���:� SU]HFLZLH�VWZLH� GR
SRJO�GX�Z\UD*RQHJR�SU]H]� U]�G�/XNVHPEXUJD�� IDNW��*H�SU]HSLV�Z\UD(QLH�XSRZD*QLD�]a-
PDZLDM�FHJR�GR�VSUDZG]HQLD��F]\�Z\MD�QLHQLD�V��ZLDU\JRGQH��SRG�*DGQ\P�SR]RUHP�QLH
XSRZD*QLD� JR�GR�GHF\GRZDQLD� SU]HG� F]DVHP�� SRSU]H]� RGU]XFHQLH� RIHUW\� EH]�ZH]ZDQLD
RIHUHQWD� GR� SU]HGVWDZLHQLD� Z\MD�QLH��� *H� QLHPR*OLZH� E\áR� SU]HGVWDZLHQLH� SU]H]� QLHJR
Z\VWDUF]DM�F\FK�Z\MD�QLH���&HO� SU]HSLVX�� NWyU\�PD�FKURQLü� RIHUHQWyZ�SU]HG� DUELWUDOQo-
�FL��]DPDZLDM�FHJR��QLH�PyJáE\�E\ü�RVL�JQL
W\��MH�OL�WR�]DPDZLDM�F\�PLDáE\�GHF\GRZDü�
F]\�ZáD�FLZH�MHVW�*�GDQLH�RG�RIHUHQWD�SU]HGVWDZLHQLD�Z\MD�QLH��

����1D�GUXJLH�S\WDQLH�QDOH*\�ZL
F�RGSRZLHG]LHü��*H�Z�V\WXDFML�NLHG\�Z�RSLQLL�]DPDZLDM�FHJR
XG]LHODM�FHJR�]DPyZLHQLD�SXEOLF]QHJR�QD�URERW\�EXGRZODQH�RIHUWD�MHVW�RF]\ZL�FLH�UD*�-
FR�QLVND�Z�VWRVXQNX�GR��ZLDGF]HQLD��DUW�����XVW����'\UHNW\Z\��������Z\PDJD�RG�]DPa-
ZLDM�FHJR��E\�]D*�GDá�RG�RIHUHQWD��SU]HG�Z\GDQLHP�GHF\]ML�FR�GR�XG]LHOHQLD�]DPyZLHQLD�
Z\MD�QLH�� RGQR�QLH� MHJR� FHQ� OXE� SRLQIRUPRZDá� RIHUHQWD�� NWyUD� ]� MHJR� RIHUW�Z\GDMH� VL

QLHSRUyZQ\ZDOQLH�QLVND��RUD]�E\�SR]ZROLá�PX��Z�Z\VWDUF]DM�F\P�WHUPLQLH��SU]HGVWDZLü
GDOV]H�V]F]HJyá\�
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Decyzja  o  kosztach

Koszty
19.  .RV]W\� SRQLHVLRQH� SU]H]� 5]�G� .UyOHVWZD� %HOJLL�� 5]�G� 5HSXEOLNL� :áRVNLHM� L� .RPLVM


:VSyOQRW� (XURSHMVNLFK�� NWyUH� SU]HGVWDZLá\� VZRMH� RSLQLH� 7U\EXQDáRZL�� QLH� SRGOHJDM�
]ZURWRZL��3RQLHZD*�SRVW
SRZDQLH�WR�MHVW��MH�OL�FKRG]L�R�VWURQ\�JáyZQHJR�SRVW
SRZDQLD�
HWDSHP�SRVW
SRZDQLD�SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�Z�VSUDZLH�NRV]WyZ�QDOH*\�GR�WHJR
V�GX�

Sentencja  orzeczenia

Na tych podstawach,

75<%81$à
W odpowiedzi na pytania przedstawione mu przez Comité du Contentieux Conseil d’Etat
:LHONLHJR�.VL
VWZD�/XNVHPEXUJD�Z�RU]HF]HQLX�]����PDUFD������U���QLQLHMV]\P�SRVWDQDZLD�
'\UHNW\Z
�5DG\��������QDOH*\�LQWHUSUHWRZDü�MDNR�]DSRELHJDM�F���E\�SD�VWZR�F]áRQNRZVNLH
Z\PDJDáR�RG�RIHUHQWD�]�LQQHJR�SD�VWZD�F]áRQNRZVNLHJR�GRVWDUF]HQLD�GRZRGX��QS��SR]ZROe-
QLD�QD�XVWDQRZLHQLH�VLHG]LE\��LQQHJR�QL*�WH��R�NWyU\FK�PRZD�Z�DUW����±���G\UHNW\Z\��*H�VSHá-
QLD�RQ�NU\WHULD�XVWDQRZLRQH�W\PL�SU]HSLVDPL�L�GRW\F]�FH�MHJR�VROLGQR�FL�L�NZDOLILNDFML�

-H�OL�� Z� RSLQLL� ]DPDZLDM�FHJR� XG]LHODM�FHJR� ]DPyZLHQLD� QD� URERW\� EXGRZODQH�� RIHUWD� MHVW
RF]\ZL�FLH�UD*�FR�QLVND�Z�VWRVXQNX�GR�ZDUWR�FL��ZLDGF]HQLD��DUW�����XVW����'\UHNW\Z\�������
Z\PDJD�RG�]DPDZLDM�FHJR�X]\VNDQLD�RG�RIHUHQWD��SU]HG�SRGM
FLHP�GHF\]ML�FR�GR�XG]LHOHQLD
]DPyZLHQLD��Z\MD�QLH��GRW\F]�F\FK�MHJR�FHQ�OXE�SRLQIRUPRZDQLD�RIHUHQWD��NWyUD�]�MHJR�RIHUW
Z\GDMH� VL
� UD*�FR� QLVND� L� SU]\]QDQLD�PX� RGSRZLHGQLHJR� WHUPLQX� QD� SU]HGáR*HQLH� GDOV]\FK
V]F]HJyáyZ�

3.2 25=(&=(1,(��75<%81$à8��=��'1,$������0$5&$��������5�
W SPRAWIE 199/85

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM
1LH�RSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�QD�URERW\�EXGRZODQH
Sprawa 199/85
6SUDZR]GDQLD�7U\EXQDáX�������VWU������

Data:

AKTA: 10/03/87
WNIOSEK: 28/06/85

5RG]DM� SRVW
SRZDQLD�� 3RVW
SRZDQLH� GRW\F]�FH� QLH� Z\ZL�]DQLD� VL
� ]� RERZL�]NyZ� SU]H]
SD�VWZD�F]áRQNRZVNLH�±�3U]\M
WH

Streszczenie

$UW����'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK
QD�Z\NRQDQLH� UREyW�EXGRZODQ\FK�]H]ZDOD�QD�RGVW�SLHQLH�RG�RJyOQ\FK�]DVDG�Z�ZLHOX�SU]y-
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SDGNDFK��NWyUH�REHMPXM��V\WXDFMH�RSLVDQH�Z�SNW��E��RUD]��G���:\M�WNL��WH�PDM�FH�QD�FHOX�]a-
SHZQLHQLH� VNXWHF]QR�FL� SUDZ� RNUH�ORQ\FK�Z� 7UDNWDFLH� Z� VIHU]H� ]DPyZLH�� SXEOLF]Q\FK� QD
URERW\�EXGRZODQH��SRZLQQ\�E\ü��FL�OH�LQWHUSUHWRZDQH��]D��FL
*DU�Z\ND]DQLD�LVWQLHQLD�Z\M�t-
NRZ\FK�RNROLF]QR�FL��X]DVDGQLDM�F\FK�RGVW
SVWZR��VSRF]\ZD�QD�RVRELH�SRZRáXM�FHM�VL
�QD�WH
RNROLF]QR�FL�

Strony

W sprawie 199/85
.RPLVMD� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQD� SU]H]� *XLGR� %HUDUGLV�� F]áRQND� 'HSDUWa-
PHQWX� 3UDZQHJR�.RPLVML�� G]LDáDM�FHJR� MDNR� SHáQRPRFQLN�� SURZDG]�F\� G]LDáDOQR�ü�Z� /Xk-
VHPEXUJX�Z�ELXU]H�*HRUJH¶�D�.UHPOLV¶D��WDN*H�F]áRQND�'HSDUWDPHQWX�3UDZQHJR��-HDQ�0Rn-
net, Kirchberg
powód

przeciwko

5HSXEOLFH�:áRVNLHM��UHSUH]HQWRZDQHM�SU]H]�/XLJL�)HUUDUL�%UDYR��V]HID�'HSDUWDPHQWX�GV��URz-
ZL�]\ZDQLD� VSRUQ\FK� VSUDZ� G\SORPDW\F]Q\FK�� G]LDáDM�FHJR� MDNR� SHáQRPRFQLN�� RUD]� 3LHU
*LRUJLR�)HUUL� ±� DV\VWHQWD��$YYRFDWR�GHOOR� VWDWR�� SURZDG]�F\FK�G]LDáDOQR�ü�Z�/XNVHPEXUJX
SU]\�$PEDVDG]LH�:áRVNLHM�
pozwanemu,

WNIOSEK�R�X]QDQLH��*H�5HSXEOLND�:áRVND��D�ZáD�FLZLH�JPLQD�0HGLRODQ�� MHGQRVWND�VDPo-
U]�GX�ORNDOQHJR��SRSU]H]�]DZDUFLH�XPRZ\�Z�GURG]H�]DPyZLHQLD�SU\ZDWQHJR�QD�EXGRZ
�]a-
NáDGX�RF]\V]F]DQLD� ]DQLHF]\V]F]H��PLHMVNLFK�RUD]�SRSU]H]� QLH� RSXEOLNRZDQLH� RJáRV]HQLD� R
]DPyZLHQLX� Z� ']LHQQLNX� 8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK�� QLH� Z\SHáQLáD� RERZL�]NyZ
Z\QLNDM�F\FK� ]� '\UHNW\Z\� 5DG\� �������((&� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD
zamóZLH��QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�

75<%81$à
Z� VNáDG]LH�� ORUG�0DFNHQ]LH� 6WXDUW�� SU]HZRGQLF]�F\�� 7�)�� 2¶+LJJLQV� RUD]� )�� 6FKRFNZHLOHU
�SU]HZRGQLF]�F\� L]E���7��.RRSPDQV��.��%DKOPDQQ��5�� -ROLHW� RUD]�*�&��5RGULJXH]� ,JOHVLDV�
6
G]LRZLH�
Rzecznik Generalny: C.O. Lenz
Sekretarz: D. Louterman, Administartor
%LRU�F�SRG�XZDJ
�SURWRNyá�]�SU]HVáXFKDQLD�RUD]�SU]HVáXFKDQLH�]�GQLD���OLVWRSDGD������U�
SR� Z\VáXFKDQLX� RSLQLL� U]HF]QLND� JHQHUDOQHJR�� SU]HGVWDZLRQHM� QD� SRVLHG]HQLX� Z� GQLX
13 stycznia 1987 r.,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1.  3RSU]H]�ZQLRVHN�ZQLHVLRQ\�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX����F]HUZFD������U���.RPi-
VMD�:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR�]JRGQLH�]�DUW������7UDNWDWX�(:*�R�VWZLHr-
G]HQLH��*H�5HSXEOLND�:áRVND��D�ZáD�FLZLH�JPLQD�0HGLRODQ��MHGQRVWND�VDPRU]�GX�ORNDOQe-
JR�� SRSU]H]� ]DZDUFLH� XPRZ\� Z� GURG]H� ]DPyZLHQLD� SU\ZDWQHJR� QD� EXGRZ
� ]DNáDGX
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RF]\V]F]DQLD�]DQLHF]\V]F]H��PLHMVNLFK�RUD]�SRSU]H]�QLH�RSXEOLNRZDQLH�RJáRV]HQLD�R�]a-
PyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK�� QLH�Z\SHáQLáD� RERZL�]NyZ
Z\QLNDM�F\FK�]�'\UHNW\Z\�5DG\��������((&�GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD
]DPyZLH��QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK��2-������URN��,,���VWU�������

2.  'R�SURWRNRáX�]�SU]HVáXFKDQLD�RUD]�SU]HGVWDZLRQ\FK�GRNXPHQWyZ�L�DUJXPHQWyZ�VWURQ��NWó-
UH�]RVWDá\�SU]\WRF]RQH�OXE�SU]HDQDOL]RZDQH�Z�QLQLHMV]\P�GRNXPHQFLH��RGQLHVLRQR�VL
� Me-
dynie w takim stopniu, jaki jest wymagany dla uzasadnienia orzeczenia.

'RSXV]F]DOQR�ü

3. 5HSXEOLND�:áRVND�SRGQLRVáD�]DU]XW�QLHGRSXV]F]DOQR�FL��'RZRG]L��*H�Z�FDáR�FL�Z\SHáQLáD
RERZL�]NL�Z\QLNDM�FH�]�XPRW\ZRZDQHM�RSLQLL��Z\GDQHM�SU]H]�.RPLVM
�RUD]��*H�Z�NRQVe-
NZHQFML�SRVW
SRZDQLH�SURZDG]RQH�SU]HG�7U\EXQDáHP��]JRGQLH�]�DUW������7UDNWDWX��QLH�MHVW
MX*�GRSXV]F]DOQH�

4. :�VZRMHM�XPRW\ZRZDQHM�RSLQLL�VSRU]�G]RQHM�Z�UDPDFK�ZVW
SQHM�SURFHGXU\�UR]VWU]\JDQLD
VSRUX��.RPLVMD�]D*�GDáD�RG�5HSXEOLNL�:áRVNLHM�ÄSRZ]L
FLD��URGNyZ�SRWU]HEQ\FK�GR�Zy-
SHáQLHQLD�]DOHFH��SU]HGVWDZLRQ\FK�Z�RSLQLL�Z�WHUPLQLH����GQL�RG�Z\GDQLD�QLQLHMV]HM�RSi-
QLL´�RUD]� VWZLHUG]LáD��Z�RVWDWQLP�SDUDJUDILH�RSLQLL��*H�ÄSRSU]H]�ZV]\VWNLH�PR*OLZH� �URG�
NL�UR]XPLH�VL
�SU]HGH�ZV]\VWNLP�SLVHPQH�]RERZL�]DQLH�JPLQ\�0HGLRODQ��Z�NWyU\P�]REo-
ZL�]XMH�VL
�RQD�GR�Z\SHáQLHQLD�ZV]\VWNLFK�SU]HSLVyZ�'\UHNW\Z\��������((&�Z�SU]\V]�
áo�FL´�

5. :�RGSRZLHG]L�QD�XPRW\ZRZDQ��RSLQL
��ZáDG]H�ZáRVNLH�Z\VáDá\�GR�.RPLVML�NRSL
�SLVPD�
Z�NWyU\P�0LQLVWHU�6SUDZ�:HZQ
WU]Q\FK�SRLQVWUXRZDá�SUHIHNWD�0HGLRODQX��E\�WHQ�QDND]Dá
ZáDG]RP�JPLQQ\P��FLVáH�SU]HVWU]HJDQLH�G\UHNW\Z\�Z�FDáR�FL�Z�SU]\V]áR�FL� UD]HP�]�Qa-
VW
SXM�F\P�SLVHPQ\P�R�ZLDGF]HQLHP�EXUPLVWU]D�0HGLRODQX�]�GQLD����NZLHWQLD������U�
Ä���FKRFLD*� SU]HNRQDQ\� R� W\P�� *H� DGPLQLVWUDFMD� JPLQ\� G]LDáDáD�� WDN� MDN� ]DZV]H�� ]JRGQLH
z prawem podczas zatwierdzania wyboru ofert w ramach zamówienia prywatnego na wy-
EXGRZDQLH� ZVSRPQLDQHJR� ]DNáDGX� RF]\V]F]DQLD� ]DQLHF]\V]F]H�� PLHMVNLFK�� QLQLHMV]\P
R�ZLDGF]DP�
WDN�MDN�Z\*HM�Z\PLHQLRQD�RSLQLD�QDND]XMH��JPLQD�0HGLRODQ�]RERZL�]XMH�VL
��*H�Z�SU]y-
V]áR�FL�MHM�G]LDáDQLD�DGPLQLVWUDF\MQH�E
G��Z�]JRG]LH�]�SU]HSLVDPL�SLHUZRWQHJR�L�ZWyUQHJR
SUDZRGDZVWZD��Zá�F]QLH�]H�ZV]\VWNLPL�SU]HSLVDPL�'\UHNW\Z\��������((&��SRSU]H]� LFK
SU]HVWU]HJDQLH��]DUyZQR�Z�IRUPLH�MDN�L�Z�WUH�FL´�

6. =� GRNXPHQWyZ� SU]HGVWDZLRQ\FK� 7U\EXQDáRZL�� MDVQR� Z\QLND�� *H� Z\VW�SLá\� NROHMQR� ]QD�
F]QH�RSy(QLHQLD�Z�EXGRZLH�ZVSRPQLDQHJR�]DNáDGX��Z�SU]\SDGNX�NWyUHJR�SURFHGXUD�Zy-
ERUX�RIHUW\�QD�Z\NRQDQLH� UREyW�E\áD� ]DNZHVWLRQRZDQD�SU]H]�.RPLVM
�Z�XPRW\ZRZDQHM
RSLQLL��RUD]�*H�GR�SURMHNWX�PXVLDá\�]RVWDü�ZSURZDG]RQH�]QDF]QH�]PLDQ\��1LHPQLHM�MHGQDN�
QLH�SRGM
WR�*DGQ\FK�NURNyZ�Z�NLHUXQNX�QRZHJR�]DSURV]HQLD�GR�SU]HWDUJX��RUJDQL]RZDQe-
JR�ZHGáXJ�]DVDG�]JRGQ\FK�]�ZDUXQNDPL�XPRW\ZRZanej opinii.

7. 1DGPLHQLü�WU]HED��*H�FHOHP�SURFHGXU\�RSLVDQHM�Z�DUW������7UDNWDWX�MHVW�P��LQ��XQLNQL
FLH
V\WXDFML��Z�NWyUHM�SRVW
SRZDQLH�GDQHJR�.UDMX�&]áRQNRZVNLHJR�MHVW�NZHVWL��UR]SDWU\ZDQ�
SU]H]�7U\EXQDá��JG]LH�SR�UR]SRF]
FLX�SU]H]�.RPLVM
�SURFHGXU\�XVWDOHQLD�Z\VW�SLHQLD�RNo-
OLF]QR�FL�QDGX*\FLD�SUDZD��SD�VWZR�SU]\]QDMH�VL
�GR�QLH�Z\NRQDQLD�]RERZL�]D���R�FR�]o-
VWDáR�RVNDU*oQH�RUD]�QDSUDZLD�WR�XFK\ELHQLH�Z�RNUHVLH�XVWDORQ\P�SU]H]�.RPLVM
�
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8. :�W\P�SU]\SDGNX�MHGQDN��R�ZLDGF]HQLH�Z\GDQH�SU]H]�EXUPLVWU]D�0HGLRODQX�NZHVWLRQXMH

SRJO�G�Z\UD*RQ\�SU]H]�.RPLVM
�Z�MHM�XPRW\ZRZDQHM�RSLQLL�FR�GR�QDUXV]HQLD�SUDZD�D�So-
QDGWR� *DGQH� SUDNW\F]QH� �URGNL� SRZRGXM�FH� SU]\M
FLH� WHJR� SXQNWX� ZLG]HQLD� QLH� ]RVWDá\

SRGM
WH�SU]H]�ZáDG]H�ZáRVNLH�

:� WDNLFK� RNROLF]QR�FLDFK�� QLH� PR*QD� X]QDü�� *H� 5HSXEOLND� :áRVND� SU]HVWU]HJDáD� WUH�FL

XPRW\ZRZDQHM�RSLQLL�Z\GDQHM�SU]H]�.RPLVM
� L�GODWHJR�SRZyG]WZR�ZQLHVLRQH�SU]H]�.o-
PLVM
�]JRGQLH�]�DUW������7UDNWDWX�QLH�PR*H�E\ü�X]QDQH�]D�QLHGRSXV]F]DOQH��:�UH]XOWDFLH�

poZyG]WZR�PXVL�E\ü�X]QDQH�]D�GRSXV]F]DOQH�

II Istota sprawy

10.  2GZRáXM�F� VL
� GR� REVHUZDFML� SU]HGVWDZLRQ\FK�.RPLVML� SU]H]� JPLQ
�0HGLRODQ� SRGF]DV

ZVW
SQHJR� SRVW
SRZDQLD�� SR]ZDQ\� X]DVDGQLDá� Z\EyU� RIHUW\�� E
G�FHM� SU]HGPLRWHP� ]a-
JDGQLHQLD��Z�GURG]H�]DPyZLHQLD�SU\ZDWQHJR�SRZRáXM�F�VL
�QD�DUW����SNW��E��RUD]��G��'y-
rektywy 71/305.

11.  :HGáXJ�SR]ZDQHJR��EXGRZD�WHJR�W\SX�]DNáDGX�Z\PDJDáD�SU]\]QDQLD�Z\á�F]Q\FK�SUDZ

Z\NRQDZF\��NWyUHPX�SRZLHU]RQR�EXGRZ
�RUD]�SR�GUXJLH��Z�Z\QLNX�SHZQ\FK�]GDU]H��

D�Z�V]F]HJyOQR�FL�Z\SDGNX�Z�6HYHVR��EXGRZD�]DNáDGX�E\áD�VSUDZ��QDMZ\*szej wagi.
12.  1DOH*\� ]DXZD*\ü�� *H� '\UHNW\ZD� ������� PD� QD� FHOX� XáDWZLHQLH� VNXWHF]QHJR� X]\VND�

QLD�SU]H]�:VSyOQRW
�ZROQR�FL� ]DNáDGDQLD�SU]HGVL
ELRUVWZ� L�ZROQR�FL��ZLDGF]HQLD�XVáXJ

w przypadku robót budowlanych. W tym celu, przewiduje ona pewne ogólne zasady, w
V]F]HJyOQR�FL�GRW\F]�FH�RJáDV]DQLD�L�XF]HVWQLF]HQLD�Z�SRVW
SRZDQLX��WDN�E\�XF]HVWQLFWZR

Z�SRVW
SRZDQLX�R�]DPyZLHQLH�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�Z�.UDMX�&]áRQNRZVNLP

E\áR�GRVW
SQH�GOD�ZV]\VWNLFK�]DLQWHUHVRZDQ\FK�ZH�:VSyOQRFLH�

13.  $UW����G\UHNW\Z\�]H]ZDOD�]DPDZLDM�F\P�QD�Z\EyU�Z\NRQDZF\�EH]�VWRVRZDQLD�RJyOQ\FK
]DVDG��]D�Z\M�WNLHP�W\FK�]DZDUW\FK�Z�DUW������Z�ZLHOX�V\WXDFMDFK��Zá�F]QLH�]�RNUH�ORQy-
mi w pkt (b) oraz (d):
ÄE��MH*HOL�]�SU]\F]\Q�WHFKQLF]Q\FK��DUW\VW\F]Q\FK�OXE�]�SU]\F]\Q�]ZL�]DQ\FK�]�RFKURQ�

SUDZ�Z\á�F]Q\FK��URERW\�EXGRZODQH�PRJ��E\ü�Z\NRQDQH�W\ONR�SU]H]�RNUH�ORQHJR�Z\No-
QDZF
�´

oraz
ÄG��MH*HOL�Z�V\WXDFML�QLH]E
GQHM�NRQLHF]QR�FL��]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKDUDNWHU

VSUDZ\�]ZL�]DQ\�]�Z\GDU]HQLDPL��NWyU\FK�]DPDZLDM�F\�QLH�PRJOL�SU]HZLG]LHü�� WHUPLQ\

RNUH�ORQH�Z�LQQHM�SURFHGXU]H�QLH�PRJ��E\ü�GRWU]\PDQH´�

14.  3U]HSLV\�WH��GRSXV]F]DM�FH�RGVW�SLHQLH�RG�]DVDG��NWyU\FK�FHOHP�MHVW�]DSHZQLHQLH�VNXWHFz-
QR�FL�SUDZ�SU]\]QDQ\FK�SU]H]�7UDNWDW�Z�VIHU]H�UREyW�EXGRZODQ\FK��PXV]��E\ü�LQWHUSUe-
WRZDQH� Z� VSRVyE� �FLVá\� D� FL
*DU� XGRZRGQLHQLD� IDNW\F]QHJR� Z\VW�SLHQLD� Z\M�WNRZ\FK

RNROLF]QR�FL�X]DVDGQLDM�F\FK�Z\M�WHN�VSRF]\ZD�QD�RVRELH�SRZRáXM�FHM�VL
�QD�WH�RNROLFz-
QR�FL�

15.  :�QLQLHMV]\P�SU]\SDGNX��*DGQH� IDNW\�R� WDNLHM�QDWXU]H��NWyUD�PRJáDE\�Z\ND]Dü��*H�Za-
UXQNL�X]DVDGQLDM�FH�Z\M�WHN�RNUH�ORQ\�Z�Z\*HM�Z\PLHQLRQ\P�SU]HSLVLH�]RVWDá\�VSHáQLo-
QH�� QLH� ]RVWDá\�SU]HGVWDZLRQH��:� UH]XOWDFLH��ZQLRVHN�.RPLVML�PXVL� E\ü�X]QDQ\�EH]� Ma-
NLHMNROZLHN�SRWU]HE\�EOL*V]HJR�]EDGDQLD�IDNWyZ�
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16.  'ODWHJR�QDOH*\�VWZLHUG]Lü��*H�SRQLHZD*�JPLQD�0HGLRODQ�]GHF\GRZDáD�VL
�Z\EUDü�RIHUW


Z� UDPDFK� SU\ZDWQHJR� ]DPyZLHQLD� QD� EXGRZ
� ]DNáDGX� RF]\V]F]DQLD� ]DQLHF]\V]F]H�

PLHMVNLFK�L�QLH�RSXEOLNRZDáD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyl-

QRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�Z\NRQDáD� VZRMHJR�RERZL�]NX�Z\QLNDM�FHJR� ]

'\UHNW\Z\��������]�GQLD����OLSFD������URNX�GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD

zamówienia na roboty budowlane.

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty

17.  =JRGQLH� ]� DUW�� ��� XVW�� �� =DVDG� SURFHVRZ\FK�� VWURQD� SU]HJU\ZDM�FD� RERZL�]DQD� MHVW� GR
SRNU\FLD�NRV]WyZ��3RQLHZD*�SR]ZDQ\�QLH�]GRáDá�SU]HGVWDZLü�RGSRZLHGQLHM�DUJXPHQWDFML�

RERZL�]DQ\�MHVW�GR�SRNU\FLD�NRV]WyZ�

Sentencja  orzeczenia

Na tych podstawach

75<%81$à niniejszym

1)  2U]HND��*H�SRQLHZD*�JPLQD�0HGLRODQ�]GHF\GRZDáD�Z\EUDü�RIHUW
�Z�UDPDFK�]DPyZLHQLD

SU\ZDWQHJR�QD�Z\NRQDQLH� EXGRZ\� ]DNáDGX�RF]\V]F]DQLD� ]DQLHF]\V]F]H��PLHMVNLFK� L� QLH

RSXEOLNRZDáD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK�

5HSXEOLND�:áRVND�QLH�Z\NRQDáD�RERZL�]NX�Z\QLNDM�FHJR�]�'\UHNW\Z\�5DG\��������((&

]�GQLD����OLSFD������URNX�GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��QD�URERW\

budowlane.

2)  1DND]XMH�5HSXEOLFH�:áRVNLHM�SRNU\FLH�NRV]WyZ�
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�����25=(&=(1,(��75<%81$à8���6=Ï67(-��,=%<���=��'1,$�����/,3&$��������5�
:��32à�&=21<&+��635$:$&+����±��������&(,��,��%(//,1,�

SA Construction et entreprises industrielles (CEI) i inni przeciw Société coopérative „Asso-
ciation intercommunale pour les autoroutes des Ardennes” i innym
:QLRVNL�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��&RQVHLO�G¶(WDW�±�%HOJLD�

3URFHGXUD� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\� EXGRZODQH�±�2NUH�OHQLH� V\WXDFML� Ii-
QDQVRZHM�L�SRWHQFMDáX�HNRQRPLF]QHJR�Z\NRQDZF\�

à�F]QH�VSUDZ\��������������L�������

6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL�±������VWURQD�����

Daty:

DOKUMENTU: 09/07/1987
=à2)(1,$�:1,26.8� 03/02/1986

Typ procedury: 35=(.$=$1,(�'2�25=(&=(1,$�:67	31(*2

8ZDJL��+,6=3$1,,��:à2&+��.20,6-,

Streszczenie

1. 'RNXPHQW\� L� R�ZLDGF]HQLD� SR]ZDODM�FH� QD� RNUH�OHQLH� V\WXDFML� ILQDQVRZHM� L�SRWHQFMDáX

HNRQRPLF]QHJR�Z\NRQDZF\�QLH�]RVWDá\�Z�VSRVyE�Z\F]HUSXM�F\�Z\PLHQLRQH�Z�DUW�����'y-
UHNW\Z\�5DG\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK

na roboty budowlane.
 0R*QD� Z\PDJDü� RG� RIHUHQWyZ� ]áR*HQLD� R�ZLDGF]HQLD� GRW\F]�FHJR� FDáNRZLWHM� ZDUWR�FL

zamówionych u niego robót, jako dokumentu w rozumieniu wspomnianego art. 25. Ani
SU]HSLV� DUW�� ��� DQL� *DGQH� LQQH� SRVWDQRZLHQLH� G\UHNW\Z\� QLH� XQLHPR*OLZLDM�� SD�VWZX

F]áRQNRZVNLHPX� RNUH�OHQLD� ZDUWR�FL� UREyW�� MDNLH� PRJ�� E\ü� SU]HSURZDG]DQH� UyZQR�

cze�QLH�
2. $UW���������L����'\UHNW\Z\��������QDOH*\�LQWHUSUHWRZDü�MDNR�QLH�]DEUDQLDM�FH�]DPDZLDM�-

FHPX�Z\PDJDQLD�RG�Z\NRQDZF\�X]QDQHJR�Z� LQQ\P�SD�VWZLH� F]áRQNRZVNLP�� DE\�SU]Hd-
VWDZLá� GRZyG�� *H� MHJR� SU]HGVL
ELRUVWZR� SRVLDGD� ZDUXQNL� ILQDQVRZH� L� SRWHQFMDá� HNRQo-
PLF]Q\�RUD]�PR*OLZR�FL�WHFKQLF]QH�Z\PDJDQH�SU]H]�SUDZR�NUDMRZH��QDZHW�ZWHG\��JG\�Zy-
NRQDZFD�MHVW�RILFMDOQLH�X]QDQ\�Z�.UDMX�&]áRQNRZVNLP��Z�NWyU\P�MHJR�ILUPD�]RVWDáD�]Dáo-
*RQD��Z�NODVLH�UyZQRZD*QHM�GR�WHM��MDND�MHVW�Z\PDJDQD�SU]H]�SUDZR�NUDMRZH��]H�Z]JO
GX

QD�ZDUWR�ü� ]DPyZLHQLD�� MDNLH�PD� ]RVWDü� XG]LHORQH�� R� LOH� NODV\ILNDFMD� SU]HGVL
ELRUVWZ�Z

REX� SD�VWZDFK� F]áRQNRZVNLFK�� NWyU\FK� VSUDZD� GRW\F]\�� QLH� MHVW� RSDUWD� R� UyZQRZD*QH

NU\WHULD�Z�VWRVXQNX�GR�Z\PDJDQHJR�SRWHQFMDáX�

Strony

:�SRá�F]RQ\FK�VSUDZDFK��������L������
6SUDZ\�SU]HND]DQH�GR�7U\EXQDáX�]JRGQLH�]�DUW\NXáHP�����7UDNWDWX�(:*�SU]H]�7U]HFL��,]E

6HNFML� 2GZRáD�� $GPLQLVWUDF\MQ\FK� 5DG\� 3D�VWZD� �&RQVHLO� G¶(WDW�� %HOJLL� ] wnioskiem o
RU]HF]HQLH�ZVW
SQH�Z�SRVW
SRZDQLX�E
G�F\P�Z�WRNX�SU]HG�W\P�V�GHP�

:�VSUDZLH�������SRPL
G]\
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Constructions et Enterprises Industrielles SA (CEI)
oraz
Association Intercommunale Pour Le Autoroutes Des Ardennes,
NWyUHJR�QDVW
SF��SUDZQ\P�MHVW�)RQGV�'HV�5RXWHV��)XQGXV]�'UyJ��
reprezentowany przez Ministra Prac Publicznych;

Z�VSUDZLH�������SRPL
G]\
,1*�$�%HOOLQL�	�&R�VSD��VSyáN��]�RJUDQLF]RQ��RGSRZLHG]LDOQR�FL���]DáR*RQ��]JRGQLH�]�SUa-
ZHP�ZáRVNLP
oraz
5HJLH�GHV�%DWLVPHQWV��NRPLVMD�EXGRZODQ����UHSUH]HQWRZDQ��SU]H]�0LQLVWUD�3UDF�3XEOLF]Q\FK�
Interwenient:
Confederation Nationale de la Construction ASBL;

Z�VSUDZLH�������SRPL
G]\
ING. A. Bellini & Co. spa
oraz
3D�VWZHP�%HOJLMVNLP��UHSUH]HQWRZDQ\P�SU]H]�0LQLVWUD�2EURQ\�
GRW\F]�FHM�LQWHUSUHWDFML�'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD������U�GRW\F]�FHM�NRRr-
G\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2IILFLDO� -RXUQDO
1971 (II), p. 682),

75<%81$à (Szósta Izba)
Z� VNáDG]LH�� &��.DNRXULV�� 3UH]HV� ,]E\�� 7�)��2¶+LJJLQV�� 7��.RRPSDQV��.�� %DKOPDQQ� L�*�&�
5RGULJXH]�,JOHVLDV��6
G]LRZLH
Rzecznik Generalny: J. Mischo
Sekretarz: B. Pastor, Administrator
Po rozpatrzeniu obserwacji przedstawionych w imieniu Constructions et Enterpirses Indu-
VWULHOOHV�6$��SRZRGD�Z�SRVW
SRZDQLX�JáyZQ\P�Z�VSUDZLH��������SURZDG]RQHM�SU]H]�DGZo-
katów R. Libiez, J. Putzeys i X. Leurquin
,1*��$��%HOOLQL�	�&R��VSD���SRZRGD�Z�SRVW
SRZDQLX�JáyZQ\P�Z�VSUDZDFK����L 29/86, pro-
wadzonych przez adwokatów J. Putzeys i X. Leurquin.
Association Intercommunale Pour les Autoroutes des Ardennes, obecnie – Fonds des Routes,
SR]ZDQHJR�Z�SRVW
SRZDQLX�JáyZQ\P�Z�VSUDZLH�������SURZDG]RQHM�SU]H]�3��/DPEHUW�� Dd-
wokata,
5HJLH�GHV�%DWLPHQWV�� SR]ZDQHJR�Z�SRVW
SRZDQLX�JáyZQ\P�Z�VSUDZLH��������SURZDG]RQHM

przez P. Lambert, adwokata
3D�VWZD�%HOJLMVNLHJR��SR]ZDQHJR�Z�SRVW
SRZDQLX�JáyZQ\P�Z�VSUDZLH��������SURZDG]RQHM

przez J.P. Pierard, przedstawiciela Ministerstwa Obrony,
&RQIHGHUDWLRQ�1DWLRQDOH�GH�OD�&RQVWUXFWLRQ��LQWHUZHQLHQWD�Z�SRVW
SRZDQLX�JáyZQ\P�Z spra-
wie 28/86, prowadzonej przez adwokatów L. Goffin i J.L. Lodomez,
.UyOHVWZD�+LV]SDQLL�� UHSUH]HQWRZDQHJR� SU]H]� /�-�� &DVDQRY
� )HUQDQGH]D�� 6HNUHWDU]D�*HQe-
ralnego ds. Wspólnot Europejskich,
5HSXEOLNL�:áRVNLHM��UHSUH]HQWRZDQHM�SU]H]�,YR�%UDJXJOLD��$YYRFDWR�GHOOR�6WDWR�

.RPLVML�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQHM�SU]H]�0��*XHUULQ��UDGF
�SUDZQHJR�
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%LRU�F�SRG�XZDJ
�SURWRNyá�]�SU]HVáXFKDQLD�ZVW
SQHJR�L�]JRGQLH�]�SU]HVáXFKDQLHP�]����PDMD
1987 r.,
3R� ]DSR]QDQLX� VL
� ]� RSLQL�� U]HF]QLND� JHQHUDOQHJR� SU]HGVWDZLRQ�� QD� SRVLHG]HQLX� Z� GQLX
11 czerwca 1987 r.,
=RVWDáR�SU]\M
WH�QDVW
SXM�FH�RU]HF]HQLH�

Podstawy  orzeczenia

1. :� WU]HFK� RU]HF]HQLDFK� ]� ��� VW\F]QLD� ����� U��� NWyUH� ]RVWDá\� RWU]\PDQH� SU]H]� 7U\EXQDá
w�GQLX���OXWHJR������U���&RQVHLO�G¶(WDW�%HOJLL�]ZUyFLáD�VL
�GR�7U\EXQDáX�R�Z\GDQLH�RU]e-
F]HQLD�ZVW
SQHJR�QD�PRF\�DUW������7UDNWDWX�(:*�Z�VSUDZLH�LQWHUSUHWDFML�'\UHNW\Z\�5a-
G\��������((&�]����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�
publicznych na roboty budowlane. (Official Journal 1971 (II), str. 682).

2. 3\WDQLD�WH�SRZVWDá\�Z�NRQWHN�FLH�SRVW
SRZDQLD�R�DQXORZDQLH�GHF\]ML�R�XG]LHOHQLX�Uy*Q\FK
]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

3. :�SRVW
SRZDQLX� JáyZQ\P�Z� VSUDZLH� ������ �&(,�� RIHUWD� SRZRGD� ]RVWDáD� RGU]XFRQD� QD
U]HF]� SU]HGVL
ELRUVWZD�� NWyUHJR� RIHUWD� E\áD� Z\*V]D�� FR� X]DVDGQLRQR� W\P�� *H� FDáNRZLWD
ZDUWR�ü�UREyW��WDN�SXEOLF]Q\FK�MDN�L�SU\ZDWQ\FK��NWyUH�&(,�Z\NRQ\ZDáR�Z czasie udziela-
QLD�]DPyZLHQLD��SU]HNUDF]Dá\�OLPLW�RNUH�ORQ\�SU]H]�VWRVRZQH�SU]HSLV\�EHOJLjskie.

4. 2IHUW\�]áR*RQH�SU]H]�SRZRGD�Z�JáyZQ\P�SRVW
SRZDQLX�Z�VSUDZDFK����L��������%HOOi-
QL�� UyZQLH*�]RVWDá\�RGU]XFRQH�QD� U]HF]�SU]HGVL
ELRUVWZD��NWyUHJR�RIHUWD�E\áD�Z\*V]D�
FR� X]DVDGQLRQR� QLH� VSHáQLDQLHP� SU]H]� ILUP
� %HOOLQL� NU\WHULyZ� SU]HZLG]LDQ\FK� SU]H]
SUDZRGDZVWZR� EHOJLMVNLH�� XPR*OLZLDM�F\FK� X]QDQLH� JR� Z� NODVDFK� SU]HZLG]LDQ\FK
w dokumentacji przetDUJRZHM��SRPLPR�WHJR��*H�SU]HGVWDZLá�RQ��ZLDGHFWZR�RILFMDOQHJR
X]QDQLD�Z\GDQH�ZH�:áRV]HFK�Z�NODVLH��NWyUD�XSRZD*QLDáD�JR�GR�XG]LDáX�Z�SU]HWDUJDFK
ZH� :áRV]HFK� R�ZDUWR�FL� SRUyZQ\ZDOQHM� ]� ZDUWR�FL�� RPDZLDQ\FK� ]DPyZLH�� EHOJLj-
skich.

5. :� WU]HFK� JáyZQ\FK� SURFHVDFK� SRZRG]L�Z� X]DVDGQLHQLX� VZRMHJR� SRZyG]WZD� R anulowa-
QLH�GHF\]ML�R�XG]LHOHQLX�]DPyZLH���WZLHUG]���PL
G]\�LQQ\PL��*H�GHF\]MH�WH�E\á\�VSU]HF]QH
z przepisami Dyrektywy 71/305.

6. 3RQLHZD*� &RQVHLO� G¶(WDW� X]QDáD�� *H� NRQLHF]QD� E\áD� LQWHUSUHWDFMD� SHZQ\FK� SU]HSLVyZ� WHM
G\UHNW\Z\��]DZLHVLáD�SRVW
SRZDQLH�L�]ZUyFLáD�VL
�GR�7U\EXQDáX�]�QDVW
SXM�F\PL�NZHVWLa-
PL�]�ZQLRVNLHP�R�RU]HF]HQLH�ZVW
SQH�

 A – w sprawie 27/86
 „(1) &]\� GRNXPHQW\� L� R�ZLDGF]HQLD� XPR*OLZLDM�FH� VWZLHUG]HQLH� V\WXDFML� ILQDQVRZHM

i�HNRQRPLF]QHM� RIHUHQWD� V��Z\PLHQLRQH�Z� VSRVyE�Z\F]HUSXM�F\�Z art. 25 Dyrektywy
71/305/EEC?

 (2) -H�OL� QLH�� WR� F]\�ZDUWR�ü� UREyW�� MDNLH�PRJ�� E\ü�Z\NRQ\ZDQH� UyZQRF]H�QLH�PR*H�E\ü
XZD*DQD� ]D� GRZyG� XPR*OLZLDM�F\� RNUH�OHQLH� V\WXDFML� ILQDQVRZHM� L�SRWHQFMDáX� HNRQo-
micznego w znaczeniu art. 25 dyrektywy?”

 B – w sprawach 28 i 29/86
 Ä&]\�'\UHNW\ZD��������((&�]����OLSFD������U��GRW\F]�FD�NRRUG\QDFML�SURFHGXU�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��D�Z�V]F]HJyOQR�FL�MHM�DUW�����L����SNW��G�
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XPR*OLZLDM�� EHOJLMVNLP� ]DPDZLDM�F\P� RGU]XFHQLH� RIHUW\� ]áR*RQHM� SU]H]� RIHUHQWD� Záo-
VNLHJR��QD�SRGVWDZLH�WHJR��*H�MHJR�SU]HGVL
ELRUVWZR�QLH�Z\ND]DáR��*H�SRVLDGD�PLQLPDOQ�
NZRW
��URGNyZ�ZáDVQ\FK�Z\PDJDQ\FK�SU]H]�SUDZRGDZVWZR�EHOJLMVNLH��RUD]�*H�QLH�]a-
WUXGQLD�RQR��UHGQLR�PLQLPDOQHM�LOR�FL�SUDFRZQLNyZ�L�SHUVRQHOX�NLHURZQLF]HJR�Z\PDJa-
Q\FK�SU]H]�WR�SUDZRGDZVWZR��SRGF]DV�JG\�SU]HGVL
ELRUFD�WDNL�MHVW�X]QDQ\�ZH�:áRV]HFK
Z�NODVLH�UyZQRZD*QHM�GR�WHM��MDND�Z\PDJDQD�MHVW�Z�%HOJLL�]H�Z]JO
GX�QD�ZDUWR�ü�]DPó-
ZLHQLD�MDNLH�PD�E\ü�XG]LHORQH"´

7. :� FHOX� X]\VNDQLD� SHáQLHMV]HJR� REUD]X� SRVW
SRZDQLD� JáyZQHJR�� OHJLVODFML� NUDMRZHM
i wspólnotowej, której sprawa dotyczy, pisemnych obserwacji przedstawionych Trybu-
QDáRZL�RUD]�WU\EX�SRVW
SRZDQLD��NWyUH�V��ZVSRPQLDQH�OXE�RPyZLRQH�SRQL*HM�PD�PLHMVFH
RGZRáDQLH�VL
�GR�UDSRUWX�]�SU]HVáXFKDQLD�ZVW
SQHJR��Z stopniu, w jakim jest to konieczne
GOD�DUJXPHQWDFML�7U\EXQDáX�

 3\WDQLH��GRW\F]�FH��Z\F]HUSXM�FHM��QDWXU\��OLVW\��GRNXPHQWyZ��L��R�ZLDGF]H�� �Z��$UW\�
kule  25  dyrektywy

8. $UW�����XVW����G\UHNW\Z\�SU]HZLGXMH��*H�GRZyG�V\WXDFML� ILQDQVRZHM� L potencMDáX�HNRQo-
PLF]QHJR�RIHUHQWD�PR*H�E\ü�SU]HGVWDZLRQ\�Z�IRUPLH�MHGQHJR�OXE�ZL
FHM�ZVSRPQLDQ\FK
tam dokumentów i�R�ZLDGF]H���=JRGQLH�]�XVW����]DPDZLDM�F\�V�� ]RERZL�]DQL�GR�RNUe-
�OHQLD�Z�RJáRV]HQLX�R�]DPyZLHQLX� OXE�]DSURV]HQLX�GR�VNáDGDQLD�RIHUW�� MDNLH�GRNXPHQW\
L�R�ZLDGF]HQLD�Z\EUDOL�VSR�UyG�W\FK�Z\PLHQLRQ\FK�Z�SRSU]HGQLFK�XVW
SDFK��RUD]� MDNLH
inne dokumenty i�R�ZLDGF]HQLD�RG�W\FK�Z\PLHQLRQ\FK�Z�SNW��D����E��OXE��F��SRZLQQ\�E\ü
przedstawione.

9. =�VDPHJR�VIRUPXáRZDQLD�WHJR�DUW\NXáX��D�Z�V]F]HJyOQR�FL�]�MHJR�GUXJLHJR�XVW
SX��Z\Qi-
ND��*H�OLVWD�GRNXPHQWyZ�L�R�ZLDGF]H��WDP�Z\PLHQLRQ\FK�QLH�MHVW�Z\F]HUSXM�FD�

10. 'ODWHJR� WH*� Z� RGSRZLHG]L� GOD� V�GX� NUDMRZHJR� QDOH*\� VWZLHUG]Lü�� *H� GRNXPHQW\
i�R�ZLDGF]HQLD�XPR*OLZLDM�FH�RNUH�OHQLH�V\WXDFML�ILQDQVRZHM�L�SRWHQFMDáX�HNRQRPLF]QHJR
RIHUHQWD��QLH�V��Z�VSRVyE�Z\F]HUSXM�F\�RNUH�ORQH�Z�DUW�����'\UHNW\Z\��������((&�

11. -H�OL� FKRG]L� R� GUXJLH� ]DS\WDQLH� V�GX�NUDMRZHJR�Z� VSUDZLH� ������� QDOH*\� ]DXZD*\ü��*H
FDáNRZLWD�ZDUWR�ü�UREyW�]OHFRQ\FK�Z\NRQDZF\�Z�GDQ\P�PRPHQFLH�PR*H�E\ü�SU]\GDt-
Q\P�F]\QQLNLHP�SU]\�RNUH�ODQLX��QD�RNUH�ORQ\P�HWDSLH��V\WXDFML�ILQDQVRZHM�L�SRWHQFMDáX
ekonomicznego wykonawcy w�VWRVXQNX� GR� MHJR� ]RERZL�]D��� 3RQLHZD*� GRNXPHQW\
i�R�ZLDGF]HQLD�QLH�V��Z\PLHQLRQH�Z�VSRVyE�Z\F]HUSXM�F\�Z�DUW�����G\UHNW\Z\��GODWHJR
WH*�QLH�PD�SRZRGX��DE\� WDNLH� LQIRUPDFMH�QLH�PRJá\�E\ü�Z\PDJDQH�RG�RIHUHQWyZ�� MDNR
dowody w znaczeniu tego przepisu.

12. -HGQDN*H��Z��ZLHWOH�SRGVWDZ�GR�*�GDQLD�GRNXPHQWyZ�L�R�ZLDGF]H���WUH�FL�SUDZRGDZVWZD
EHOJLMVNLHJR�WDP�Z\PLHQLRQHJR�RUD]�DUJXPHQWyZ�SU]\WRF]RQ\FK�SU]HG�7U\EXQDáHP��Sy-
WDQLH�V�GX�NUDMRZHJR�PXVL�E\ü�UR]XPLDQH�UyZQLH*�MDNR�FK
ü�XSHZQLHQLD�VL
��F]\�SU]HSLV
NUDMRZ\��RNUH�ODM�F\�PDNV\PDOQ��ZDUWR�ü�SUDF�� MDNLH�PRJ��E\ü�SURZDG]RQH�UyZQRF]e-
�QLH�MHVW�]JRGQ\�]�W��G\UHNW\Z��

13. :�W\P�Z]JO
G]LH�QDOH*\�]DXZD*\ü��*H�XVWDOHQLD�WDNLHJR�OLmitu nie jest ani dozwolone ani
]DEURQLRQH� SU]H]� DUW�� ��� G\UHNW\Z\�� SRQLHZD*� FHOHP� WHJR� SU]HSLVX� QLH� MHVW� RJUDQLF]H�
QLH� ZáDG]\� SD�VWZ� F]áRQNRZVNLFK� Z� ]DNUHVLH� XVWDODQLD� SR]LRPX� PR*OLZR�FL� ILQDQVR�
wych i�SRWHQFMDáX� HNRQRPLF]QHJR� Z\PDJDQ\FK� GOD� Z]L
FLD� XG]LDáX� Z� SRVW
SRZDQLX
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o�XG]LHOHQLH� ]DPyZLHQLD� SXEOLF]QHJR� QD� URERW\� EXGRZODQH�� DOH� RNUH�OHQLH� R�ZLDGF]H�
OXE�GRZRGyZ��MDNLH�PRJ��E\ü�VNáDGDQH�Z�FHOX�RNUH�OHQLD�V\WXDFML�ILQDQVRZHM�L�SRWHQFMDáX
ekonomicznego wykonawcy.

14. $E\�Z\GDü� GHF\]M
� FR� GR� ]JRGQR�FL� WDNLHJR� OLPLWX� ]� G\UHNW\Z�� MDNR� FDáR�FL��� QDOH*\
PLHü�QD�Z]JO
G]LH�FHO�L�SU]HGPLRW�G\UHNW\Z\��&HOHP�'\UHNW\Z\��������MHVW�]DSHZQLe-
QLH��*H�UHDOL]DFMD�Z�UDPDFK�:VSyOQRW\�VZRERG\�]DNáDGDQLD�SU]HGVL
ELRUVWZ�L��ZLDGF]e-
QLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\ch na roboty budowlane obejmuje, poza
HOLPLQDFM�� RJUDQLF]H��� NRRUG\QDFM
� NUDMRZ\FK� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLFz-
Q\FK�QD� URERW\�EXGRZODQH��7DND�NRRUG\QDFMD� ÄSRZLQQD�XZ]JO
GQLDü� WDN�GDOHNR� MDN� WR
MHVW� PR*OLZH� SURFHGXU\� L� SUDNW\NL� DGPLQLVWUDF\MQH� RERZL�]XM�FH� Z� ND*G\P� ] krajów
F]áRQNRZVNLFK´��SXQNW�GUXJL�SUHDPEXá\�G\UHNW\Z\���$UW����Z\UD(QLH�VWDQRZL��*H�]DPa-
ZLDM�F\�V��]RERZL�]DQL�GR�VWRVRZDQLD�SURFHGXU�NUDMRZ\FK�GRVWRVRZDQ\FK�GR�SRVWDQo-
ZLH��Gyrektywy.

15. '\UHNW\ZD�QLH� IRUPXáXMH� XMHGQROLFRQHJR� L�Z\F]HUSXM�FHJR� ]ELRUX� SU]HSLVyZ�ZVSyOQo-
WRZ\FK��:�UDPDFK�ZVSyOQ\FK�SU]HSLVyZ��MDNLH�]DZLHUD��SD�VWZRP�F]áRQNRZVNLP�SR]o-
VWDZLD�VL
�ZROQR�ü�XWU]\PDQLD�OXE�SU]\MPRZDQLD�SU]HSLVyZ�] zakresu prawa materialne-
JR�L�SURFHVRZHJR�GRW\F]�FHJR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��SRG�ZDUXn-
NLHP�� *H� V�� RQH� ]JRGQH� ]H�ZV]\VWNLPL� VWRVRZQ\PL� SU]HSLVDPL� SUDZD�ZVSyOQRWRZHJR�
oraz, w�V]F]HJyOQR�FL�� ]� ]DND]DPL� Z\QLNDM�F\PL� ]� ]DVDG� RNUH�ORQ\FK� Z Traktacie
w�VWRVXQNX�GR�SUDZD�]DNáDGDQLD�SU]HGVL
ELRUVWZ�L�ZROQR�FL��ZLDGF]HQLD�XVáXJ�

16.  8VWDOHQLH�Z�NUDMX� F]áRQNRZVNLP�PDNV\PDOQHM�ZDUWR�FL� SUDF�� MDNLH�PRJ�� E\ü�Z\NRQy-
ZDQH�UyZQRF]H�QLH��QLH�MHVW�VSU]HF]QH�]�SRZ\*V]\PL�]DVDGDPL�L�QLF�QLH�ZVND]XMH�QD�WR�
*H� Z�HIHNFLH� RJUDQLF]D� RQR� GRVW
S� SU]HGVL
ELRUFyZ� ZH�:VSyOQRFLH� GR� ]DPyZLH�� Su-
blicznych na roboty budowlane.

17.  :�W\FK�RNROLF]QR�FLDFK�QDOH*\�VWZLHUG]Lü��]H�]JRGQLH�]�SUDZHP�:VSyOQRW\��QLH�PD�So-
ZRGyZ��GOD�NWyU\FK�SD�VWZD�F]áRQNRZVNLH��Z�NRQWHN�FLH�SU]\VáXJXM�F\FK�LP�XSUDZQLH�
Z�G]LHG]LQLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��QLH�PRJá\E\�RNUH�OLü�ZDUWR�FL
UREyW��NWyUH�PRJ��E\ü�Z\NRQ\ZDQH�UyZQRF]H�QLH�

18. 2GSRZLHG(� GOD� V�GX� NUDMRZHJR� SRZLQQD� E\ü�ZL
F� QDVW
SXM�FD� ±� RG� RIHUHQWyZ�PR*QD
*�GDü�RNUH�OHQLD�FDáNRZLWHM�ZDUWR�FL�]OHFRQ\FK�LP�SUDF�� MDNR�GRNXPHQWyZ�Z znaczeniu
DUW�����'\UHNW\Z\��������RUD]��*H�DQL�WHQ�DUW\NXá�DQL�*DGQH�LQQH�SRVWDQRZLHQLH�G\UHNWy-
Z\�QLH�]DEUDQLD�NUDMRZL�F]áRQNRZVNLHPX�RNUH�OHQLD�ZDUWR�FL�UREyW��MDNLH�PRJ��E\ü�Zy-
NRQ\ZDQH�MHGQRF]H�QLH�

3\WDQLH� GRW\F]�FH� VNXWNyZ�XPLHV]F]HQLD� QD�RILFMDOQHM� OL�FLH� X]QDQ\FK� SU]HGVL
ELRUFyZ�Eu-
GRZODQ\FK� Z� MHGQ\P� ]� SD�VWZ� F]áRQNRZVNLFK�� GOD� RUJDQyZ� XG]LHODM�F\FK� ]DPyZLH�
w�LQQ\P�SD�VWZLH�F]áRQNRZVNLP�

19. $E\�RGSRZLHG]LHü�QD� WR�S\WDQLH��QDOH*\�Z\MD�QLü�VNXWNL�� MDNLH�PD�XPLHV]F]DQLH�SU]Hd-
VL
ELRUF\�QD�RILFMDOQHM�OL�FLH�X]QDQ\FK�SU]HGVL
ELRUFyZ�Z�SD�VWZLH�F]áRQNRZVNLP w ogól-
nym schemacie dyrektywy.

20. =JRGQLH� ]� DUW�� ��� XVW�� ��� SD�VWZD� F]áRQNRZVNLH� SRVLDGDM�FH� RILFMDOQH� OLVW\� X]QDQ\FK
SU]HGVL
ELRUFyZ� PXV]�� GRVWRVRZDü� MH� GR� Z\PRJyZ� DUW�� ��� SNW� �D�� GR� �G�� L� �J�� RUD]

art. 24 do 26.



7HNVW\�RU]HF]H�

91

21. 3RZ\*V]H�SU]HSLV\�DUW�����RNUH�ODM��RNROLF]QR�FL�]ZL�]DQH�]�QLHZ\SáDFDOQR�FL�� OXE�QLe-
XF]FLZR�FL�� SU]HGVL
ELRUF\� EXGRZODQHJR� X]DVDGQLDM�FH� Z\á�F]HQLH� JR� ]�XG]LDáX� Z za-
PyZLHQLX��3U]HSLV\�DUW�����L����GRW\F]��GRNXPHQWyZ�L�R�ZLDGF]H��� MDNLH�PR*QD�]áR*\ü
QD�GRZyG�V\WXDFML�ILQDQVRZHM�L�SRWHQFMDáX�HNRQRPLF]QHJR�SU]HGVL
ELRUF\��]�MHGQHM�VWUo-
Q\��RUD]�MHJR�ZLHG]\�WHFKQLF]QHM�L�XPLHM
WQR�FL�]�GUXJLHM�

22. +DUPRQL]DFMD�RILFMDOQ\FK�OLVW�X]QDQ\FK�SU]HGVL
ELRUFyZ��R�NWyUHM�PRZD�Z art. 28 ust. 1,
PD�ZL
F� RJUDQLF]RQ\� ]DVL
J�� 'RW\F]\� RQD�Z� V]F]HJyOQR�FL� GRNXPHQWyZ� L�R�ZLDGF]H�
SRWZLHUG]DM�F\FK�V\WXDFM
�ILQDQVRZ��L�SRWHQFMDá�HNRQRPLF]Q\�SU]HGVL
ELRUFyZ��RUD]�LFK
ZLHG]
� WHFKQLF]Q�� L�PR*OLZR�FL�� -HGQDN*H�� NU\WHULD� LFK� NODV\ILNDFML� QLH� V�� ]KDUPRQL]o-
wane.

23. $UW�����XVW����SU]HZLGXMH��*H�SU]HGVL
ELRUF\�]DUHMHVWURZDQL�QD�WDNLFK�OLVWDFK�PRJ���GOD
SRWU]HE�ND*GHJR�]DPyZLHQLD��SU]HGVWDZLü�]DPDZLDM�F\P��ZLDGHFWZR�UHMHVWUDFML�Zy-
VWDZLRQH� SU]H]� NRPSHWHQWQH� ZáDG]H�� 7DNLH� �ZLDGHFWZR� PXVL� RNUH�ODü� GRNXPHQW\
L�R�ZLDGF]HQLD� MDNLH�SR]ZROLá\�QD�UHMHVWUDFM
�QD� WDNLHM� OL�FLH� L�NODV\ILNDFM
� WDP�SU]y-
M
W��

24. $UW�� ��� XVW�� �� XPR*OLZLD�� SU]HGVL
ELRUFRP� ]DUHMHVWURZDQ\P� QD� RILFMDOQHM� OL�FLH� Z do-
ZROQ\P� SD�VWZLH� F]áRQNRZVNLP�� NRU]\VWDQLH� ]� WDNLHM� UHMHVWUDFML�� Z granicach okre��
ORQ\FK�Z�W\P�SU]HSLVLH��MDNR�DOWHUQDW\ZQHJR�VSRVREX�XGRZRGQLHQLD�SU]HG�ZáDG]DPL�Ln-
QHJR�SD�VWZD�F]áRQNRZVNLHJR��Z�NWyU\P�XG]LHODQH�V��]DPyZLHQLD�QD�URERW\�EXGRZODQH�
*H�VSHáQLDM��RQL�Z\PRJL�NZDOLILNDF\MQH�Z\PLHQLRQH�Z�DUW�����GR����G\UHNW\Z\��2U]e-
czenie z 10 lutego 1982 r. w sprawie 76/81 Trasporoute przeciw Ministrowi Prac Pu-
blicznych (1982) ECR 417).

25. :� RGQLHVLHQLX� GR�� Z� V]F]HJyOQR�FL�� �ZLDGHFWZD� SRWHQFMDáX� HNRQRPLF]QHJR� L� V\WXDFML
ILQDQVRZHM�SU]HGVL
ELRUF\�RUD]�MHJR�ZLHG]\�WHFKQLF]QHM�L�PR*OLZR�FL��UHMHVWUDFMD�QD�RIi-
FMDOQHM� OL�FLH�X]QDQ\FK�SU]HGVL
ELRUFyZ�PR*H�ZL
F�]DVW�SLü�GRNXPHQW\� L�R�ZLDGF]HQLD�
o których mowa w art. 25 i 26, w stopniu, w jakim rejestracja taka jest oparta na równo-
ZD*Q\FK�LQIRUPDFMDFK�

���� ,QIRUPDFMH� Z\QLNDM�FH� ]� UHMHVWUDFML� QD� RILFMDOQHM� OL�FLH� QLH� PRJ�� E\ü� SRGGDZDQH
w�Z�WSOLZR�ü�SU]H]�]DPDZLDM�F\FK��-HGQDN*H��]DPDZLDM�F\�PRJ��RNUH�OLü�SR]LRP�V\Wu-
DFML�ILQDQVRZHM�L�SRWHQFMDáX�HNRQRPLF]QHJR�RUD]�ZLHG]\�WHFKQLF]QHM��D�WDN*H�PR*OLZR�FL
ZDUXQNXM�FH�X]\VNDQLH�GDQHJR�]DPyZLHQLD�

27. 7\P� VDP\P� Z\PDJD� VL
� RG� ]DPDZLDM�F\FK�� DE\� ]DDNFHSWRZDOL�� *H� SRWHQFMDá� HNRQo-
PLF]Q\�L�V\WXDFMD�ILQDQVRZD�RUD]�ZLHG]D�L�PR*OLZR�FL�WHFKQLF]QH�SU]HGVL
ELRUF\��V��Zy-
VWDUF]DM�FH�Z�SU]\SDGNX�SUDF�RGSRZLDGDM�F\FK�MHJR�NODV\ILNDFML� W\ONR�Z�WDNLP�VWRSQLX�
w�MDNLP�WDND�NODV\ILNDFMD�MHVW�RSDUWD�QD�UyZQRZD*Q\FK�NU\Weriach w stosunku do wyma-
JDQHJR�SRWHQFMDáX��-H�OL�MHGQDN�WDN�QLH�MHVW��PDM��RQH�SUDZR�RGU]XFLü�RIHUW
�]áR*RQ��SU]H]
przedVL
ELRUF
��NWyU\�QLH�VSHáQLD�Z\PDJDQ\FK�ZDUXQNyZ�

28. :�RGSRZLHG]L�GOD�V�GX�NUDMRZHJR�QDOH*\�ZL
F�VWZLHUG]Lü��DUW������DUW�����SNW��G��i art. 28
G\UHNW\Z\� QDOH*\� LQWHUSUHWRZDü�� MDNR� QLH� XQLHPR*OLZLDM�FH�ZáDG]RP� XG]LHODM�F\P� ]a-
PyZLHQLD��Z\PDJDQLD�RG�SU]HGVL
ELRUF\�X]QDQHJR�Z�LQQ\FK�NUDMDFK�F]áRQNRZVNLFK��DE\
SU]HGVWDZLá� GRZRG\�� *H� MHJR� SU]HGVL
ELRUVWZR� SRVLDGD� RNUH�ORQH� PLQLPXP� ZáDVQ\FK
IXQGXV]\�� SUDFRZQLNyZ� L� SHUVRQHOX� ]DU]�G]DM�FHJR� Z\PDJDQ\FK� SUDZHP� NUDMRZ\P�
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QDZHW� JG\� SU]HGVL
ELRUFD� WDNL� MHVW� RILFMDOQLH� X]QDQ\�Z� NUDMX� F]áRQNRZVNLP��Z� NWyU\P
SRVLDGD�JáyZQ��VLHG]LE
��Z�NODVLH�UyZQRZD*QHM�]�NODV��Z\PDJDQ��SU]H]�SUDZR�NUDMRZH
Z�]ZL�]NX�] waUWR�FL��]DPyZLHQLD�MDNLH�PD�E\ü�XG]LHORQH�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
29. .RV]W\�SRQLHVLRQH�SU]H]�.RPLVM
�:VSyOQRW�(XURSHMVNLFK��.UyOHVWZR�+LV]SDQLL�RUD]�5e-

SXEOLN
�:áRFK��NWyUH�GRVWDUF]\á\�7U\EXQDáRZL�VZRMH�XZDJL�QLH�SRGOHJDM��]ZURWRZL��3o-
QLHZD*�SRVW
SRZDQLH�WDNLH��Z�VWRSQLX�Z�MDNLP�GRW\F]\�WR�VWURQ�SRVW
SRZDQLD�JáyZQHJR�

PD�FKDUDNWHU�HWDSX�SRVW
SRZDQLD�SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�GRW\F]�FD�NRV]WyZ�MHVW

w�JHVWLL�WHJR�V�GX�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à (Szósta Izba)
w odpowiedzi na pytania wystosowane do niego przez Conseil D’Etat Belgii we wnioskach
]�GQLD����VW\F]QLD������U���QLQLHMV]\P�RU]HND��FR�QDVW
SXMH�

(1) 'RNXPHQW\� L� R�ZLDGF]HQLD� XPR*OLZLDM�FH� RNUH�OHQLH� V\WXDFML� ILQDQVRZHM� L�SRWHQFMDáX
HNRQRPLF]QHJR�SU]HGVL
ELRUF\�QLH�V��Z�VSRVyE�Z\F]HUSXM�F\�Z\PLHQLRQH�Z�DUW�����'y-
UHNW\Z\�5DG\��������((&�]����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD

]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

(2) 2G� RIHUHQWyZ�PR*QD� *�GDü� R�ZLDGF]HQLD� R� FDáNRZLWHM�ZDUWR�FL� XG]LHORQ\FK� LP� ]DPó-
ZLH���MDNR�GRNXPHQWyZ�Z�]QDF]HQLX�DUW�����'\UHNW\Z\��������((&�L�DQL�WHQ�DUW\NXá�DQL

LQQH�SRVWDQRZLHQLD�G\UHNW\Z\�QLH�]DEUDQLDM��SD�VWZX�F]áRQNRZVNLHPX�XVWDOHQLD�ZDUWo-
�FL�UREyW��MDNLH�PRJ��E\ü�Z\NRQ\ZDQH�UyZQRF]H�QLH�

(3) $UW������ DUW�����SNW� �G�� L� DUW�����'\UHNW\Z\��������((&�QDOH*\� LQWHUSUHWRZDü�� MDNR�QLH
]DEUDQLDM�FH�]DPDZLDM�F\P�Z\PDJDQLD�RG�SU]HGVL
ELRUF\�X]QDQHJR�Z� LQQ\P�SD�VWZLH

F]áRQNRZVNLP� SU]HGVWDZLHQLD� GRZRGyZ�� *H� MHJR� SU]HGVL
ELRUVWZR� SRVLDGD� PLQLPDOQH

IXQGXV]H�ZáDVQH��SUDFRZQLNyZ�L�SHUVRQHO�]DU]�G]DM�F\�Z\PDJDQH�SU]H]�SUDZR�NUDMRZH�

QDZHW�MH�OL�SU]HGVL
ELRUFD�WDNL�MHVW�X]QDQ\�Z�NUDMX�F]áRQNRZVNLP��Z�NWyU\P�PD�JáyZQ�

VLHG]LE
�� Z� NODVLH� UyZQRZD*QHM� GR� WHM� Z\PDJDQHM� SU]H]� SUDZR� NUDMRZH� Z� ]ZL�]NX� ]

ZDUWR�FL��]DPyZLHQLD��MDNLH�PD�E\ü�XG]LHORQH�



7HNVW\�RU]HF]H�

93

3.4  25=(&=(1,(��75<%81$à8���&=:$57(-��,=%<�
=��'1,$������:5=(�1,$��������5���:��635$:,(����������Ä%((17-(6´�

*HEURHGHUV�%HHQWMHV�%9�SU]HFLZNR�3D�VWZX�+ROHQGHUVNLHPX
:QLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��$UURQGLVVHPHQWVUHFKWEDQNµV�±�+DJD�±�+RODQGLD
3URFHGXUD�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�
Sprawa 31/87
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������VWU������

Daty:

DOKUMENTU: 20/09/1988
=à2)(1,$�:1,26.8: 03/02/1987

Rodzaj procedury: wniosek o wydanie 25=(&=(1,$�:67	31(*2

Obserwacje: Wà2&+; KOMISJI

Zakres przedmiotowy: =%/,)$1,(�35$:$; 6:2%2'$�=$.à$'$1,$�35=('6,	%,2567: I �:,$'-
&=(1,$�86à8*; 6:2%2'1<�35=(3à<:�86à8*; 35$:2�26,('/$1,$�6,	

Streszczenie

1. 2UJDQ��NWyUHJR�VNáDG�L�IXQNFMH�V��RNUH�ORQH�SU]H]�ZáDG]H�XVWDZRGDZF]H�L�NWyU\�Z\PDJD

]JRG\�ZáDG]�QD�PLDQRZDQLH�VZRLFK�F]áRQNyZ��Z\SHáQLDQLH�RERZL�]NyZ�Z\QLNDM�F\FK�]H

VZRLFK�XSUDZQLH�� RUD]� ILQDQVRZDQLH� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\� EXGRZODQH�� NWó-
U\FK�XG]LHODQLH�QDOH*\�GR�MHJR�RERZL�]NyZ��SRZLQLHQ�E\ü�XZD*DQ\�]D�PLHV]F]�F\�VL
�Z

GHILQLFML�RUJDQX�SD�VWZRZHJR�Z�UR]XPLHQLX�DUW����'\UHNW\Z\���������]�F]HJR�Z\QLND��L*

G\UHNW\ZD�WD�PD�]DVWRVRZDQLH�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��XG]LHOa-
nych przez ten organ.

2.  -H�OL� FKRG]L� R� XG]LHODQLH� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� SRGOHJDM�F\FK
G]LDáDQLX�'\UHNW\Z\��������

 (i) NU\WHULXP�SRVLDGDQLD�RNUH�ORQHJR�GR�ZLDGF]HQLD�SRWU]HEQHJR�GR�Z\NRQDQLD�SU]Hd-
PLRWRZHJR� ]DPyZLHQLD� MHVW� GRSXV]F]DOQ\P� VSRVREHP�ZHU\ILNDFML�PR*OLZR�FL� WHFh-
QLF]Q\FK�L�ZLHG]\��NWyUH�SR]ZDODM��]DGHF\GRZDü�R�W\P��F]\�GDQ\�SU]HGVL
ELRUFD�Eu-
GRZODQ\�E
G]LH�RGSRZLHGQLP�Z\NRQDZF��]JRGQLH�]�DUW�����L����WHM�G\UHNW\Z\��7DP

JG]LH� NU\WHULXP� WDNLH� MHVW� SU]HZLG]LDQH� SUDZHP� NUDMRZ\P�� QD� NWyUH� SRZRáXMH� VL


RJáRV]HQLH�R�]DPyZLHQLX��QLH�SRGOHJD�RQR�VSHF\ILF]Q\P�Z\PDJDQLRP�RNUH�ORQ\P�Z

G\UHNW\ZLH��GRW\F]�F\P�RSXEOLNRZDQLD�LQIRUPDFML�R�QLP�Z�RJáRV]HQLX�R zamówieniu
lub dokumentach przetargowych;

 (ii) NU\WHULXP� ÄQDMEDUG]LHM� DNFHSWRZDOQHM� RIHUW\´�� ]JRGQLH� ]� MHJR� GHILQLFM�� Z prawo-
GDZVWZLH�NUDMRZ\P��PR*H�E\ü�VSyMQH�]�G\UHNW\Z���MH�OL�RG]ZLHUFLHGOD�RQR�VZRERG
�

MDND� SU]\VáXJXMH� ]DPDZLDM�F\P� SU]\� RNUH�ODQLX� RIHUW\� QDMEDUG]LHM� NRU]\VWQHM� HNo-
nomicznie, na podstawie obiektywnych kryteriów, a tym samym nie zawiera elementu
DUELWUDOQHJR�Z\ERUX��=�DUW�����XVW���� L��� WHM�G\UHNW\Z\�Z\QLND��*H� WDP�JG]LH�]DPa-
ZLDM�F\�QLH�SU]\MPXMH�MDNR�MHG\QHJR�NU\WHULXP�XG]LHODQLD�]DPyZLHQLD�QDMQL*V]HM�Fe-
Q\�RIHUW\��DOH�XZ]JO
GQLD�Uy*QH�NU\WHULD��NWyUH�SR]ZRO��PX�Z\EUDü�RIHUW
�QDMEDUG]LHM
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NRU]\VWQ�� HNRQRPLF]QLH�� MHVW� RQ� ]RERZL�]DQ\� GR� Z\PLHQLHQLD� W\FK� NU\WHULyZ

w�RJáRV]HQLX�R�]DPywieniu lub dokumentacji przetargowej;
(iii) ZDUXQHN�]ZL�]DQ\�]�]DWUXGQLHQLHP�RVyE�SR]RVWDM�F\FK�SU]H]�GáXJL�RNUHV�EH]�SUDF\

MHVW�]JRG\�]�UR]ZD*DQ��G\UHNW\Z���MH�OL�EH]SR�UHGQLR�DQL�SR�UHGQLR�QLH�G\VNU\PLQXMH

RQ�RIHUHQWyZ� ]� LQQ\FK�SD�VWZ� F]áRQNRZVNLFK�:VSyOQRW\��'RGDWNRZ\�ZDUXQHN� WHJR

URG]DMX�SRZLQLHQ�E\ü�Z\PLHQLRQ\�Z�RJáRV]HQLX�R�]DPyZLHQLX��

2VRE\� IL]\F]QH� PRJ�� SRZRá\ZDü� VL
� SU]HG� V�GDPL� NUDMRZ\PL� QD� DUW�� ���� ��� L� ��

wspomnianej dyrektywy.
���:\QLNDM�F\� ]� G\UHNW\Z\� RERZL�]HN� SD�VWZ� F]áRQNRZVNLFK� RVL�JQL
FLD� SU]HZLG]LDQHJR�Z

QLHM�UH]XOWDWX�RUD]�RNUH�ORQ\�Z�$UW\NXOH���7UDNWDWX�RERZL�]HN�SU]HGVL
Z]L
FLD�ZV]HONLFK

VWRVRZQ\FK��URGNyZ��WDN�QDWXU\�RJyOQHM�MDN�L�V]F]HJyáRZ\FK��JZDUDQWXM�F\FK�Z\SHáQLHQLH

WHJR�]RERZL�]DQLD�VSRF]\ZD�QD�ZV]\VWNLFK�RUJDQDFK�ZáDG]\�Z�.UDMDFK�&]áRQNRZVNLFK��Z

tym, w�VSUDZDFK�QDOH*�F\FK�GR�LFK�MXU\VG\NFML��UyZQLH*�V�GDFK��:\QLND�]�WHJR��*H�VWRVXM�F

SUDZR�NUDMRZH��Z�V]F]HJyOQR�FL�SU]HSLV\�XFKZDORQH�VSHFMDOQLH�GOD�SRWU]HE�ZGUR*HQLD�Gy-
UHNW\Z\��V�G\�NUDMRZH�V��]RERZL�]DQH�GR� LQWHUSUHWDFML�SUDZD�NUDMRZHJR�Z��ZLHWOH�EU]e-
PLHQLD�L�FHOX�G\UHNW\Z\��DE\�RVL�JQ�ü�UH]XOWDW�R�NWyU\P�PRZD�Z�DUW������7UDNWDWX�XVW����

���,OHNURü�SU]HSLV\�G\UHNW\Z\��Z�]DNUHVLH�MHM�SU]HGPLRWX��Z\GDM��VL
�E\ü�EH]ZDUXQNRZH�L�Zy-
VWDUF]DM�FR� NRQNUHWQH��PRJ�� E\ü� RQH�Z\NRU]\VW\ZDQH� SU]H]� RVRE\� IL]\F]QH�Z� VSRUDFK� ]

SD�VWZHP��MH�OL�SD�VWZR�QLH�GRSHáQL�RERZL�]NX�ZGUR*HQLD�SU]HSLVyZ�G\UHNW\Z\�GR�SUDZD

krajowego w�SU]HZLG]LDQ\P�WHUPLQLH�OXE��MH�OL�QLH�ZGUR*\�W\FK�SU]HSLVyZ�Z�VSRVyE�SUDZi-
GáRZ\�

Strony

W sprawie 31/87
:QLHVLRQHM�GR�7U\EXQDáX�]JRGQLH�]�DUW������7UDNWDWX�R�(:*�SU]H]�6]yVW��,]E
�$UURQGLVVe-
PHQWVUHFKWEDQN��6�GX�2NU
JRZHJR��Z�+DG]H��]�ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR

Z�SRVW
SRZDQLX�SURZDG]RQ\P�SU]HG�W\P�V�GHP�SRPL
G]\�

Gebroeders Beentjes BV
oraz
3D�VWZHP�+ROHQGHUVNLP�

Z�VSUDZLH�LQWHUSUHWDFML�'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRr-
G\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2-� ����� �,,��

str. 682),

75<%81$à��&]ZDUWD�,]ED�

Z�VNáDG]LH��*�&��5RGULJXH]�,JOHVLDV��3UH]HV�,]E\��7��.RRSPDQV�L�&�1��.DNRXULV��6
G]LRZLH�

Rzecznik Generalny: M. Darmon
Sekretarz: J.G. Giraud
SR�UR]SDWU]HQLX�RSLQLL�]áR*RQ\FK�Z�LPLHQLX�

5]�GX�:áRFK��SU]H]�3�*��)HUUL�

Komisji Wspólnot Europejskich, przez R. Wainwright i R. Barents,
PDM�F�QD�XZDG]H�SURWRNyá�]�SU]HVáXFKDQLD�ZVW
SQHJR�RUD]�SU]HVáXFKDQLD�]���PDUFD������U��
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SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR��SU]HGVWDZLRQHM�QD�SRVLHG]HQLX�Z�GQLX���PDMD
1988 r.,
Z\GDMH�QDVW
SXM�FH
Orzeczenie

Podstawy  orzeczenia

1. :� VZRLP� RU]HF]HQLX� ]� GQLD� ��� VW\F]QLD� ����� U��� NWyUH�ZSá\Q
áR� GR� 7U\EXQDáX�Z dniu
��OXWHJR������U���$UURQGLVVHPHQWVUHFKWEDQN�Z�+DG]H��VNLHURZDá�GR�7U\EXQDáX�ZQLRVHN�R
Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��]JRGQLH�]�DUW�����7UDNWDWX�R�(:*�Z�VSUDZLH�NLONX�NZe-
VWLL�GRW\F]�F\FK�LQWHUSUHWDFML�'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD������U��GRWy-
F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH
(OJ 1971 (II), p. 682).

2. 3\WDQLD�WH�SRZVWDá\�Z�WUDNFLH�VSRUX�V�GRZHJR�SRPL
G]\�*HEURHGHUV�%HHQWMHV�%9�L�+o-
OHQGHUVNLP�0LQLVWHUVWZHP�GV��5ROQLFWZD�L�3RáRZyZ�Z�]ZL�]NX�]�RJáRV]HQLHP�R�]DPó-
ZLHQLX�SXEOLF]Q\P�QD�URERW\�EXGRZODQH�]ZL�]DQH�]�RSHUDFM��NRQVROLGDFML�JUXntu.

3. :�SRVW
SRZDQLX�JáyZQ\P�%HHQWMHV��SRZyG�� WZLHUG]Lá��*H�GHF\]MD�]DPDZLDM�FHJR�R�Rd-
U]XFHQLX�MHJR�RIHUW\��SRPLPR�WHJR��*H�RSLHZDáD�RQD�QD�QDMQL*V]��FHQ
��QD�U]HF]�GUXJLHM
SRG�Z]JO
GHP�FHQ\�RIHUW\��]RVWDáD�SRGM
WD�]�QDUXV]HQLHP�SU]HSLVyZ�Z\*HM�ZVSRPQLDQHM
dyrektywy.

4. :�WHM�V\WXDFML�$UURQGLVVHPHQWVUHFKWEDQN�ZVWU]\PDá�SRVW
SRZDQLH�SU]HWDUJRZH�L�]ZUyFLá
VL
� GR�7U\EXQDáX�]�ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�QDVW
SXM�F\FK�NZe-
stiach:

(1) &]\�RUJDQ�R�FHFKDFK�ÄNRPLWHWX�ORNDOQHJR´��ZHGáXJ�GHILQLFML�Z�5XLOYHUNDYHOLQJVZHW�����
L�RSLVDQ\�Z�SDUDJUDILH�����RU]HF]HQLD� �V�GX�NUDMRZHJR��SRZLQLHQ�E\ü�XZD*DQ\�]D� ÄRU�
JDQ� SD�VWZRZ\´� F]\� ÄZáDG]H� UHJLRQDOQH� OXE� ORNDOQH´� GOD� FHOyZ� '\UHNW\Z\� 5DG\
71/305/EEC z dnia 26 lipca 1971 r.?

(2) &]\� '\UHNW\ZD� �������((&� XPR*OLZLD� Z\á�F]HQLH� RIHUHQWD� ]� SURFHGXU\� SU]HWDUJRZHM
NLHUXM�F�VL
�Z]JO
GDPL�WDNLPL�MDN�RNUH�ORQH�Z�XVW
SLH�����RU]HF]HQLD��V�GX�NUDMRZHJR��
MH�OL�Z�VDP\P�RJáRV]HQLX�QLH�RNUH�OD�VL
�NU\WHULyZ�NZDOLILNDFML�Z�W\P�]DNUHVLH��]DZLHUD
RQR�MHG\QLH�RGQLHVLHQLH�GR�RJyOQ\FK�ZDUXQNyZ�]DZLHUDM�F\FK�RJyOQH�]DVWU]H*HQLH��WDNLH
MDN�WR�QD�NWyU\P�SD�VWZR�RSDUáR�VL
�Z�W\P�Z\SDGNX�"

(3) &]\� VWURQ\� WDNLH� MDN�%HHQWMHV�Z� WHJR� W\SX� SRZyG]WZLH� F\ZLOQ\P�PRJ�� RSLHUDü� VL
� QD
SU]HSLVDFK�'\UHNW\Z\��������((&�RNUH�ODM�FHM�SU]\SDGNL��Z�NWyU\FK�� L�ZDUXQNL��QD� Ma-
NLFK�Z\NRQDZFD�PR*H�]RVWDü�Z\á�F]RQ\�]�SURFHGXU\�SU]HWDUJRZHM��QD�SRGVWDZLH�NU\We-
ULyZ�NZDOLILNDFML�� QDZHW� MH�OL� SU]\�XZ]JO
GQLHQLX� W\FK�SU]HSLVyZ�G\UHNW\Z\�Z�SUDZo-
GDZVWZLH� NUDMRZ\P� ]DPDZLDM�F\� SRVLDGD� V]HUV]H� XSUDZQLHQLD� RGPRZ\� XG]LHOHQLD� ]a-
PyZLHQLD�QL*�WH�SU]HZLG]LDQH�Z�G\UHNW\ZLH"´

5. &R�VL
�W\F]\�GUXJLHJR�S\WDQLD�QDOH*\�VWZLHUG]Lü��*H�Z]JO
G\��QD�NWyUH�SRZRáXMH�VL
�Z\URN
V�GX�NUDMRZHJR��GRW\F]��SRZRGyZ��GOD�NWyU\FK�RIHUWD�%HHQWMHV�]RVWDáD�RGU]XFRQD�SU]H]
SRGPLRW�]DPDZLDM�F\��NWyU\�X]QDá��*H�%HHQWMHV�QLH�SRVLDGDá�RNUH�ORQHJR�GR�ZLDGF]HQLD�
Z\PDJDQHJR� GR� Z\NRQDQLD� SU]HGPLRWRZ\FK� UREyW�� *H� MHJR� RIHUWD� Z\GDZDáD� VL
� E\ü
PQLHM�]DGRZDODM�FD�RUD]��*H�ILUPD�WD�QLH�Z\GDZDáD�VL
�E\ü�Z�VWDQLH�]DWUXGQLDü�RVyE�Gáu-
JR� SR]RVWDM�F\FK� EH]� SUDF\�� -DN�Z\QLND� ]� GRNXPHQWyZ� ]áR*RQ\FK� SU]HG� 7U\EXQDáHP�
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SLHUZV]H� GZD� ]� Z\*HM� Z\PLHQLRQ\FK� NU\WHULyZ� ]RVWDá\� ]DZDUWH� Z art. 21 Jednolitych
]DVDG�GRW\F]�F\FK�]DSURV]H��GR�XG]LDáX�Z przetargu z 21 grudnia 1971 r. (Uniform Aan-
EHVWHGLJVUHJOHPHQW��]ZDQH�GDOHM�Ä-HGQROLW\PL�=DVDGDPL´���GR�NWyU\FK�QDZL�]\ZDáR�NZe-
VWLRQRZDQH�RJáRV]HQLH�R�]DPyZLHQLX��SRGF]DV�JG\�ZDUXQHN�GRW\F]�F\�]DWUXGQLHQLD�RVyE
GáXJR�SR]RVWDM�F\FK�EH]�SUDF\�]RVWDá�Z\UD(QLH�RNUH�ORQ\�Z�RJáRV]HQLX�R�]DPyZLHQLX�

6. 7U\EXQDá� RGZRáXMH� VL
� GR� SURWRNRáX� ]� SU]HVáXFKDQLD�ZVW
SQHJR��Z� FHOX� X]\VNDQLD� EDr-
G]LHM�V]F]HJyáRZ\FK�LQIRUPDFML�R�IDNWDFK�XZ]JO
GQLRQ\FK�Z�SRVW
SRZDQLX�JáyZQ\P��R
stosownych przepisach prawa wspólnotowego i krajowHJR��SLVHPQ\FK�REVHUZDFMDFK�]áo-
*RQ\FK�SU]HG�7U\EXQDáHP�RUD]�SU]HELHJX�SRVW
SRZDQLD��NWyUH�V��ZVSRPQLDQH�OXE�RPó-
ZLRQH�SRQL*HM�W\ONR�Z takim stopniu, w jakim jest to konieczne dla uzasadnienia stanowi-
VND�7U\EXQDáX�

Pytanie pierwsze

7. :� VZRLP� SLHUZV]\P� S\WDQLX�� V�G� NUDMRZ\� SUDJQLH� ]DVDGQLF]R� XVWDOLü� F]\� '\UHNW\ZD
�������((&�PD�]DVWRVRZDQLH�GR�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH
przez organ taki, jak lokalny komitet ds. konsolidacji gruntu.

8. =�GRNXPHQWyZ�]áR*RQ\FK�SU]HG�7U\EXQDáHP�Z\QLND��*H�ORNDOQ\�NRPLWHW�GV��NRQVROLGDFML
JUXQWX� MHVW� FLDáHP�EH]�RGU
EQHM�RVRERZR�FL�SUDZQHM�� MHJR� IXQNFMH� L� VNáDG�RNUH�ORQH� V�
SU]H]�SU]HSLV\�SUDZD��D� MHJR�F]áRQNRZLH�V��PLDQRZDQL�SU]H]�RUJDQ�Z\NRQDZF]\�GDQHM
SURZLQFML��.RPLWHW�WHQ�MHVW�]RERZL�]DQ\�VWRVRZDü�]DVDG\�RNUH�ORQH�SU]H]�FHQWUDOQ\�No-
PLWHW� XVWDQRZLRQ\� QD� PRF\� GHNUHWX� NUyOHZVNLHJR�� NWyUHJR� F]áRQNRZLH� V�� PLDQRZDQL
SU]H]�0RQDUFK
.�3D�VWZR�]DSHZQLD�SU]HVWU]HJDQLH�]RERZL�]D��Z\QLNDM�F\FK�]�G]LDáDl-
QR�FL� NRPLWHWX� L finansuje zamówienia publiczne na roboty budowlane udzielane przez
przedmiotowy komitet lokalny.

9. Celem Dyrektywy 71/305/EEC jest koordynacja krajowych procedur udzielania zamó-
ZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� Z� SD�VWZDFK� F]áRQNRZVNLFK�� XG]LHODQ\FK
w�LPLHQLX� SD�VWZD�� ZáDG]� UHJLRQDOQ\FK� OXE� ORNDOQ\FK� OXE� Lnnych instytucji prawa pu-
blicznego.

10. =JRGQLH�]�DUW����SNW��E��G\UHNW\Z\�]DPDZLDM�F\P�MHVW�RUJDQ�SD�VWZRZ\��VDPRU]�GRZ\�
LQVW\WXFMD�SUDZD�SXEOLF]QHJR�OXE�VWRZDU]\V]HQLH�]áR*RQH�]� MHGQHJR� OXE�ZL
NV]HM� OLF]E\
WDNLFK�RUJDQyZ�OXE�LQVW\WXFML�SUDZD�SXEOLF]QHJR�Z\PLHQLRQH�Z�]Dá�F]QLNX�,�

11. 'OD�FHOyZ�WHJR�SU]HSLVX��WHUPLQ�ÄRUJDQ�SD�VWZRZ\´�QDOH*\�LQWHUSUHWRZDü�Z kategoriach
IXQNFMRQDOQ\FK��&HO�G\UHNW\Z\��NWyU\P�MHVW�]DSHZQLHQLH�HIHNW\ZQHJR�RVL�JQL
FLD�VZo-
ERG\� ]DNáDGDQLD� SU]HGVL
ELRUVWZ� L� �ZLDGF]HQLD� XVáXJ� Z� RGQLHVLHQLX� GR� ]DPyZLH�� Su-
EOLF]Q\FK�QD�URERW\�EXGRZODQH��E\áE\�]DJUR*RQ\��JG\E\�SRVWDQRZLHQLD�G\UHNW\Z\�X]Qa-
QR�]D�QLH�PDM�FH�]DVWRVRZDQLD��Z\á�F]QLH�]� WHJR�SRZRGX��*H�]DPyZLHQLH�SXEOLF]QH�QD
URERW\�EXGRZODQH�]RVWDMH�XG]LHORQH�SU]H]�RUJDQ��NWyU\��SRPLPR�WHJR��*H�]RVWDá�XVWDQo-
wiony w�FHOX� UHDOL]DFML� ]DGD�� SRZLHU]RQ\FK� PX� SU]H]� ZáDG]H� XVWDZRGDZF]H�� QLH� MHVW
IRUPDOQLH�F]
�FL��DGPLQLVWUDFML�SD�VWZRZHM�

12. 7DN�ZL
F��RUJDQ�WHJR�W\SX��MDN�RPDZLDQ\�WXWDM��NWyUHJR�VNáDG�L�IXQNFMH�V��RNUH�ORQH�SU]H]
SU]HSLV\� SUDZD�� L� NWyU\� MHVW� ]DOH*Q\� RG�ZáDG]�Z� ]DNUHVLH�Z\ERUX�ZáDVQ\FK� F]áRQNyZ�
SU]HVWU]HJDQLD�]RERZL�]D��Z\QLNDM�F\FK�]H�VZRLFK�XSUDZQLH��RUD]�ILQDQVRZDQLD�]DPó-
ZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��NWyU\FK�XG]LHODQLH�OH*\�Z�MHJR�JHVWLL��SRZLQLHQ
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E\ü� X]QDQ\� ]D� PLHV]F]�F\� VL
� Z� SRM
FLX� RUJDQX� SD�VWZRZHJR� Z� UR]XPLHQLX� Z\*HM
ZVSRPQLDQHJR� SU]HSLVX�� SRPLPR� WHJR� *H� QLH� MHVW� IRUPDOQLH� F]
�FL�� DGPLQLVWUDFML� SD�-
stwowej.

13. :�RGSRZLHG]L�QD�SLHUZV]H�S\WDQLH�]DGDQH�SU]H]�V�G�NUDMRZ\��QDOH*\�]DWHP�VWZLHUG]Lü��*H

'\UHNW\ZD� �������((&� GRW\F]\� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� XG]LHOa-
nych przez organy takie jak lokalny komitet konsolidacji gruntów.

Pytanie drugie

14. &HOHP�GUXJLHJR�S\WDQLD�Z\VWRVRZDQHJR�SU]H]�V�G�NUDMRZ\�MHVW�XVWDOHQLH��SU]HGH�ZV]\Vt-
NLP��F]\�'\UHNW\ZD��������((&�XQLHPR*OLZLD�RGU]XFHQLH�RIHUW\�]�QL*HM�Z\PLHQLRQ\FK

powodów:
(i) EUDN�RNUH�ORQHJR�GR�ZLDGF]HQLD�]ZL�]DQHJR�]�]DPDZLDQ\PL�URERWDPL�

(ii)  SU]HNRQDQLH�]DPDZLDM�FHJR��*H�RIHUWD�QLH�MHVW�QDMNRU]\VWQLHMV]D�
(iii)  EUDN�PR*OLZR�FL�Z\NRQDZF\�GR�]DWUXGQLDQLD�RVyE�SR]RVWDM�F\FK�GáXJR�EH]�SUDF\�

3R�ZWyUH��V�G�SUDJQLH�XVWDOLü��MDNLH�ZF]H�QLHMV]H�RJáRV]HQLH�MHVW�Z\PDJDQH�SU]H]�Gy-
UHNW\Z
� SU]\� ]DVWRVRZDQLX� WDNLFK�NU\WHULyZ�� MH�OL� ]RVWDQ�� RQH�X]QDQH� ]D� ]JRGQH� ]

G\UHNW\Z��

15. =JRGQLH� ]H� VWUXNWXU�� G\UHNW\Z\�� Z� V]F]HJyOQR�FL� ']LDáHP� ,9� �3U]Hpisy wspólne do-
W\F]�FH� XF]HVWQLFWZD��� EDGDQLH� WHJR� F]\�Z\NRQDZFD� MHVW� RGSRZLHGQLP� NDQG\GDWHP� GR

Z\NRQDQLD�UREyW�REM
W\FK�]DPyZLHQLHP�RUD]�XG]LHOHQLH�]DPyZLHQLD�V��GZLHPD�Uy*Q\PL

RSHUDFMDPL�Z� UDPDFK�SURFHGXU\�XG]LHODQLD�]DPyZLH�� QD� URERW\�SXEOLF]QH��$UW�� ���Gy-
UHNW\Z\� SU]HZLGXMH�� *H� ]DPyZLHQLH� SRZLQQR� ]RVWDü� XG]LHORQH� SR� ]ZHU\ILNRZDQLX� Rd-
SRZLHGQLR�FL�RIHUHQWD�

16. 3RPLPR�WHJR��*H�G\UHNW\ZD��NWyUHM�FHOHP�MHVW�NRRUG\QDFMD�NUDMRZ\FK�SURFHGXU�XG]LHOa-
QLD� ]DPyZLH�� QD� URERW\� EXGRZODQH�� XZ]JO
GQLD� Z� PDNV\PDOQ\P� VWRSQLX� SURFHGXU\

L�SUDNW\NL�DGPLQLVWUDF\MQH�RERZL�]XM�FH�Z�ND*G\P�SD�VWZLH�F]áRQNRZVNLP��XVW
S�GUXJL

SUHDPEXá\���QLH�Z\NOXF]D� MHGQDN�PR*OLZR�FL��*H�EDGDQLH� WHJR�F]\�Z\NRQDZFD� MHVW�Rd-
SRZLHGQL�RUD]�XG]LHODQLH�]DPyZLHQLD�PRJ��RGE\ZDü�VL
�MHGQRF]H�QLH�±�RELH�WH�SURFHGu-
U\�U]�G]��VL
�Uy*Q\PL�]DVDGDPL�

17. $UW�����SU]HZLGXMH��*H�VSUDZG]HQLH��F]\�Z\NRQDZFD�MHVW�RGSRZLHGQL��SRZLQQR�E\ü�Go-
NRQ\ZDQH�SU]H]�]DPDZLDM�FHJR��]JRGQLH�]�NU\WHULDPL� V\WXDFML� HNRQRPLF]QHM� L� ILQDQVo-
ZHM�RUD]�ZLHG]\� WHFKQLF]QHM� L�XPLHM
WQR�FL��R�NWyU\FK�PRZD�Z�DUW����±����&HOHP� W\FK

SU]HSLVyZ� QLH� MHVW� RJUDQLF]HQLH� VZRERG\� SD�VWZ� F]áRQNRZVNLFK� GR� XVWDODQLD� SR]LRPX

sytuacji finansowej i ekonomicznej oraz wymaganej wiedzy technicznej, potrzebnych do
Z]L
FLD� XG]LDáX� Z� SRVW
SRZDQLX� R� XG]LHOHQLH� ]DPyZLHQLD� SXEOLF]QHJR� QD� URERW\� Eu-
GRZODQH��DOH�RNUH�OHQLH�]D�ZLDGF]H��OXE�GRZRGyZ��MDNLH�PRJ��E\ü�SU]HGVWDZLDQH�Z�FHOX

ustalenia sytuacji finansowej i�HNRQRPLF]QHM�RUD]�ZLHG]\� WHFKQLF]QHM� L�PR*OLZR�FL�Zy-
NRQDZF\��SDWU]�RU]HF]HQLH�]�GQLD���OLSFD������U��Z�SRá�F]RQ\FK�VSUDZDFK����GR������

&(,�DQG�%HOOLQL��������(&5��������-HGQDN*H��]�SU]HSLVyZ�W\FK�MDVQR�Z\QLND��*H�]DPa-
ZLDM�F\�PRJ��ZHU\ILNRZDü�WR��F]\�Z\NRQDZFD�MHVW�RGSRZLHGQL��QLH�W\ONR�QD�SRGVWDZLH

NU\WHULyZ�]ZL�]DQ\FK�]�MHJR�V\WXDFM��ILQDQVRZ��L�HNRQRPLF]Q��RUD]�LFK�ZLHG]��WHFhnicz-
Q��L�PR*OLZR�FLDPL.
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18. -H�OL� FKRG]L� R�NU\WHULD� XG]LHODQLD� ]DPyZLH��� DUW�� ���XVW�� ��SU]HZLGXMH��*H� ]DPDZLDM�F\
SRZLQQL�RSLHUDü�VZRM��GHF\]M
�DOER�Z\á�F]QLH�QD�QDMQL*V]HM�FHQLH��DOER��JG\�XG]LHOD�VL

]DPyZLHQLD�Z\NRQDZF\�VNáDGDM�FHPX�RIHUW
�QDMEDUG]LHM�NRU]\VWQ��SRG�Z]JO
GHP�HNo-
QRPLF]Q\P�� QD� Uy*Q\FK� NU\WHULDFK� ]ZL�]DQ\FK� ]� XPRZ��� QS�� FHQD�� F]DV� Z\NRQDQLD�
NRV]W\�ELH*�FH��]\VNRZQR�ü��SDUDPHWU\�WHFKQLF]QH�

19. 3RPLPR�WHJR��*H�GUXJD�PR*OLZR�ü�SR]RVWDZLD�GR�X]QDQLD�]DPDZLDM�F\FK�Z\EyU�NU\We-
ULyZ�� QD� SRGVWDZLH� NWyU\FK� XG]LHODM�� RQL� ]DPyZLHQLD�� LFK� Z\EyU� MHVW� RJUDQLF]RQ\� GR
NU\WHULyZ� SR]ZDODM�F\FK� QD� RNUH�OHQLH�� NWyUD� RIHUWD� MHVW� QDMEDUG]LHM� NRU]\VWQD� SRG
Z]JO
GHP�HNRQRPLF]Q\P��:�U]HF]\ZLVWR�FL�DUW�����XVW����WUDNWXMH��MHG\QLH�MDNR�Z\M�WHN�
PR*OLZR�ü� XG]LHOHQLD� ]DPyZLHQLD�Z� RSDUFLX� R� NU\WHULD� LQQHM� QDWXU\� ÄZ ramach zasad,
których celem jest udzielenie preferencji wobec niektórych oferentów na zasadzie pomo-
F\��SRG�ZDUXQNLHP��*H�SU]\ZRáDQH�]DVDG\�E
G��Z�]JRG]LH�]�7UDNWDWHP��D�Z�V]F]HJyOQo-
�FL�DUW�����L�QDVW
SQ\PL�´

20. 3RQDGWR��G\UHNW\ZD�QLH�VWDQRZL�MHGQROLWHJR�L�Z\F]HUSXM�FHJR�]ELRUX�]DVDG�:VSyOQRW\�±
Z� UDPDFK� RJyOQ\FK� ]DVDG�� NWyUH� SU]HZLGXMH�� SD�VWZRP� F]áRQNRZVNLP� SR]RVWDZLD� VL

ZROQR�ü�GR�XWU]\P\ZDQLD�L�SU]\MPRZDQLD�SU]HSLVyZ�PDWHULDOQ\FK�L�SURFHVRZ\FK�Z�Rd-
QLHVLHQLX� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�� SRG� ZDUXQNLHP�� *H� V�� RQH
]JRGQH�]�RGSRZLHGQLPL�SU]HSLVDPL�SUDZD�ZVSyOQRWRZHJR��Z�V]F]HJyOQR�FL�]�]DND]DPL
Z\QLNDM�F\PL�]�]DVDG�RNUH�ORQ\FK�Z�7UDNWDFLH�RGQRV]�F\FK�VL
�GR�SUDZD�RVLHGODQLD�VL

L�SUDZD�GR��ZLDGF]eQLD�XVáXJ��F\WRZDQ\�SRZ\*HM�Z\URN�]���OLSFD������U���

21. :UHV]FLH��DE\�RVL�JQ�ü�FHO�G\UHNW\Z\��MDNLP�MHVW�]DSHZQLHQLH�UR]ZRMX�VNXWHF]QHM�NRn-
NXUHQFML�SU]\�XG]LHODQLX�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��NU\WHULD�L�ZDUXQNL�
RG�NWyU\FK�]DOH*\�XG]LHOHQLH�]DPyZLHQLD�PXV]��E\ü�Z dostateczny sposób rozpowszech-
nioQH�SU]H]�]DPDZLDM�F\FK�

22. :� W\P� FHOX��']LDá� ,,,� G\UHNW\Z\� RNUH�OD� ]DVDG\� GRW\F]�FH� RJáDV]DQLD� QD� WHUHQLH� FDáHM
:VSyOQRW\� SRVW
SRZD�� R� ]DPyZLHQLD� SXEOLF]QH RUJDQL]RZDQ\FK� SU]H]� ]DPDZLDM�F\FK
Z�.UDMDFK�&]áRQNRZVNLFK��WDN�DE\�Z\NRQDZF\�QD�WHUHQLH�:VSyOQRW\�RWU]\PDOL�VWRVRZQH
informacje o�SU]HGPLRFLH� ]DPyZLHQLD� L� ]ZL�]DQ\FK� ]� QLP� ZDUXQNDFK�� D tym samym
PLHOL�PR*OLZR�ü�VWZLHUG]Lü��F]\�SURSRQRZDQH�]DPyZLHQLD�OH*��Z obszarze ich zaintere-
VRZDQLD�� -HGQRF]H�QLH�� GRGDWNRZH� LQIRUPDFMH� GRW\F]�FH� ]DPDZLDQ\FK� UREyW� PXV]��
]JRGQLH�]H�]Z\F]DMHP�SDQXM�F\P�Z Krajach &]áRQNRZVNLFK�� E\ü� SU]HGVWDZLRQH� Z� Go-
NXPHQWDFML�SU]HWDUJRZHM�GR�ND*GHJR�]DPyZLHQLD� OXE�Z�GRNXPHQFLH�SHáQL�F\P�UyZQo-
ZD*Q��URO
��SDWU]�XVW
S�G]LHZL�W\�L�G]LHVL�W\�SUHDPEXá\�GR�G\UHNW\Z\��

23. :��ZLHWOH�SRZ\*V]HJR�QDOH*\�]EDGDü�Uy*QH�DVSHNW\�S\WDQLD�SRVWDZLRQHJR�SU]H]�V�G� NUD�
jowy.

24. :�W\P�Z\SDGNX��RNUH�ORQH�GR�ZLDGF]HQLH�]ZL�]DQH�]� URERWDPL�� MDNLH�PDM��]RVWDü�Zy-
NRQDQH�� E\áR� NU\WHULXP� SR]ZDODM�F\P� RNUH�OLü� ZLHG]
� WHFKQLF]Q�� L� PR*OLZR�FL� Z\No-
QDZFyZ��-HVW�WR�ZL
F�GRSXV]F]DOQH�NU\WHULXP�ZHU\ILNDFML�WHJR��F]\�Z\NRQDZFD�MHVW�Rd-
powiednim kandydatem, zgodnie z art. 20 i 26 dyrektywy.

25. 1LHGRSXV]F]HQLH�Z\NRQDZF\� ]� WHJR�SRZRGX��*H� MHJR�RIHUWD�Z\GDMH� VL
� ]DPDZLDM�F\P
PQLHM� RGSRZLHGQLD�� ]RVWDáR� XZ]JO
GQLRQH�� MDN�Z\QLND� ]� GRNXPHQWyZ� ]áR*RQ\FK� SU]HG
7U\EXQDáHP��Z art. 21 Jednolitych Zasad. Zgodnie z art. 21 ust. 3, „zamówienie zostanie
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udzielone wykonawcy, którego oferta zostanie uznana za najbardziej RGSRZLHGQL�� SU]H]
SRGPLRW�]DPDZLDM�F\´�

26. =JRGQR�ü�WDNLHJR�SRVWDQRZLHQLD�]�G\UHNW\Z��]DOH*\�RG�MHJR�LQWHUSUHWDFML�Z��ZLHWOH�SUa-
ZD� NUDMRZHJR��%\áRE\� RQR� QLH]JRGQH� ]� DUW�� ��� G\UHNW\Z\�� MH�OL� MHJR� VNXWNLHP� E\áRE\
SU]\]QDQLH�]DPDZLDM�F\P�QLHRJUDQLF]RQHM�ZROQR�FL�Z\ERUX�Z�]DNUHVLH�XG]LHOHQLD�RNUe-
�Oonego zamówienia oferentowi.

27. =�GUXJLHM�MHGQDN�VWURQ\��SU]HSLV�WDNL�QLH�MHVW�QLH]JRG\�]�G\UHNW\Z���MH�OL�E
G]LH�RQ�LQWHr-
SUHWRZDQ\�� MDNR�GDM�F\� ]DPDZLDM�F\P� VZRERG
� G]LDáDQLD� SU]\� SRUyZQ\ZDQLX� Uy*Q\FK
ofert oraz wyboru najbardziej korzystnej na podstawie obiektywnych kryteriów takich jak
WH�Z\PLHQLRQH�SU]\NáDGRZR�Z�DUW�����XVW����G\UHNW\Z\�

28. -H�OL� FKRG]L� R�Z\NOXF]HQLH� RIHUHQWD� ]� WHJR� SRZRGX�� *H� QLH� MHVW� RQ�Z� VWDQLH� ]DWUXGQLDü
RVyE�GáXJR�SR]RVWDM�F\FK�EH]�SUDF\��QDOH*\�]DXZD*\ü�SU]HGH�ZV]\VWNLP��*H�ZDUXQHN�WD�
NL� QLH�PD� ]ZL�]NX� ]�ZHU\ILNDFM�� WHJR�� F]\�Z\NRQDZFD� MHVW� RGSRZLHGQLP�NDQG\GDWHP�
na podstawie jego sytuacji ekonomicznej i�ILQDQVRZHM� RUD]� ZLHG]\� L� PR*OLZR�FL� WHFK�
niczQ\FK� DQL� WH*� ]� NU\WHULDPL� XG]LHODQLD� ]DPyZLHQLD�� R� NWyU\FK� PRZD� Z� DUW�� ��� G\�
rektywy.

29. =�RU]HF]HQLD� ]� �� OLSFD� ����� U��� F\WRZDQHJR� SRZ\*HM��Z\QLND��*H� DE\� E\ü�Z zgodzie z
G\UHNW\Z��� ZDUXQHN� WDNL� PXVL� E\ü� ]JRGQ\� ]H� ZV]\VWNLPL� LVWRWQ\PL� SU]HSLVDPL� SUDZD
:VSyOQRWRZHJR�� Z� V]F]HJyOQR�FL� ]� ]DND]DPL� Z\QLNDM�F\PL� ]�]DVDG� RNUH�ORQ\FK� Z
Traktacie dotyF]�F\FK�SUDZD�RVLHGODQLD�VL
�L�SUDZD�GR��ZLDGF]HQLD�XVáXJ�

30. 2ERZL�]HN�]DWUXGQLDQLD�RVyE�GáXJR�SR]RVWDM�F\FK�EH]�SUDF\�PyJá��PL
G]\�LQQ\PL��QDUu-
V]\ü�]DND]�G\VNU\PLQDFML�]H�Z]JO
GX�QD�QDURGRZR�ü�RNUH�ORQ\�Z�DUW����XVW����7UDNWDWX�
MH�OL�VWDáRE\�VL
�MDVQH��*H�ZDUXQHN�WDNL�PR*H�]RVWDü�VSHáQLRQ\�Z\á�F]QLH�SU]H]�RIHUHQWyZ
]�WHJR�ZáD�QLH�.UDMX�OXE��*H�Z�U]HF]\ZLVWR�FL�RIHUHQFL�]�LQQ\FK�.UDMyZ�&]áRQNRZVNLFK
PRJOLE\�PLHü� WUXGQR�FL� ]� MHJR� VSHáQLHQLHP��:� JHVWLL� V�GX� NUDMRZHJR� OH*\� RNUH�OHQLH�
SU]\� XZ]JO
GQLHQLX� ZV]\VWNLFK� RNROLF]QR�FL�� F]\� QDU]XFHQLH� WDNLHJR� ZDUXQNX� MHVW
w sposób bezSR�UHGQL�OXE�EH]SR�UHGQL� G\VNU\PLQXM�FH�

31. 1DZHW�MH�OL�Z\*HM�ZVSRPQLDQH�NU\WHULD�QLH�V��VDPH�Z�VRELH�QLH]JRGQH�]�G\UHNW\Z���Pu-
V]��RQH�E\ü�VWRVRZDQH�]JRGQLH�]H�ZV]\VWNLPL�]DVDGDPL�SURFHGXUDOQ\PL�RNUH�ORQ\PL�Z
G\UHNW\ZLH��Z�V]F]HJyOQR�FL�]�]DVDGDPL�GRW\F]�F\PL�RJáDV]DQLD�]DPyZLH���'ODWHJR�No-
QLHF]QD� MHVW� LQWHUSUHWDFMD� W\FK�SU]HSLVyZ�� DE\�RNUH�OLü�� ]� MDNLPL�Z\PRJDPL�PXV]�� E\ü
]JRGQH�Uy*QH�NU\WHULD�Z\PLHQLRQH�SU]H]�V�G�NUDMRZ\�

32. =� GRNXPHQWyZ� SU]HGVWDZLRQ\FK� 7U\EXQDáRZL�Z\QLND�� *H�Z� W\P� SU]\SDGNX�ZDUXQHN
SRVLDGDQLD�RNUH�ORQHJR�GR�ZLDGF]HQLD�]ZL�]DQHJR�]�URERWDPL�MDNLH�PDM��E\ü�Z\NRQa-
QH�RUD]�ZDUXQHN�QDMEDUG]LHM�RGSRZLHGQLHM�RIHUW\�QLH�E\á\�Z\PLHQLRQH�Z�GRNXPHQWDFML
SU]HWDUJRZHM�DQL�Z�RJáRV]HQLX�R�]DPyZLHQLX��NU\WHULD�WH�SRFKRG]��]�DUW�����-HGQROLW\FK
=DVDG��GR�NWyU\FK�RJáRV]HQLH�Z�VSRVyE�RJyOQ\�VL
�RGZRá\ZDáR��=�GUXJLHM�MHGQDN�VWUo-
Q\��Z\PyJ�GRW\F]�F\�]DWUXGQLHQLD�RVyE�SR]RVWDM�F\FK�GáXJL�F]DV�EH]�SUDF\�E\á�SU]Hd-
miotem specjalnego postanowienia w dokumentach przetargowych i�]RVWDá� Z\UD(QLH
ZVSRPQLDQ\�Z�RJáRV]HQLX�RSXEOLNRZDQ\P�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XUo-
pejskich.

33. -H�OL�FKRG]L�R�NU\WHULXP�SRVLDGDQLD�RNUH�ORQHJR�GR�ZLDGF]HQLD�]ZL�]DQego z udzielanym
]DPyZLHQLHP�� QDOH*\� ]DXZD*\ü��*H� FKRü�RVWDWQLH� ]GDQLH� DUW�� ��� G\UHNW\Z\� QDNáDGD� QD
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]DPDZLDM�F\FK�RERZL�]HN�RNUH�OHQLD�Z�RJáRV]HQLX�R�]DPyZLHQLX��NWyUH�]� ]D�ZLDGF]H�
GRW\F]�F\FK� ZLHG]\� WHFKQLF]QHM� L� PR*OLZR�FL� QDOH*\SU]HGVWDZLü�� QLH� Z\PDJD� RQ� RG
nich, aby w�RJáRV]HQLX�Z\PLHQLOL�NU\WHULD��QD�NWyU\FK�]DPLHU]DM��RSU]Hü�RFHQ
�WHJR��F]\
wykonawca jest odpowiednim kandydatem.

34. -HGQDN*H��DE\�RJáRV]HQLH�PRJáR�VSHáQLü�VZRM��URO
��NWyU��MHVW�XPR*OLZLHQLH�SRWHQFMDOQ\P
oferentom we Wspólnocie stwierdzenia, czy zamówienie ich interesuje, musi ono przy-
QDMPQLHM�RJyOQLH�ZVSRPLQDü�R�VSHFMDOQ\FK�ZDUXQNDFK��MDNLH�Z\NRQDZFD�PXVL�VSHáQLDü�

DE\�]RVWDü�X]QDQ\P�]D�RGSRZLHGQLHJR�NDQG\GDWD�GR�Z]L
FLD�XG]LDáX�Z�GDQ\P�SU]HWDUJX�

-HGQDN*H��QLH�PR*QD�Z\PDJDü�WDNLHM�Z]PLDQNL�Z�V\WXDFML��JG\��MDN�Z�W\P�Z\SDGNX��Za-
UXQHN� WDNL� QLH� MHVW� VSHF\ILF]Q\P�ZDUXQNLHP� RGSRZLHGQLR�FL�� DOH� NU\WHULXP�� NWyUH� MHVW

QLHRGá�F]QLH�]ZL�]DQH�]�VDP\P�SRM
FLHP�RGSRZLHGQLR�FL.
35. -H�OL�FKRG]L�R�NU\WHULXP�ÄQDMEDUG]LHM�RGSRZLHGQLHM�RIHUW\´��QDOH*\�VWZLHUG]Lü��*H�QDZHW

JG\E\�NU\WHULXP�WDNLH�SR]RVWDZDáR�Z�]JRG]LH�]�G\UHNW\Z��Z�Z\*HM�Z\PLHQLRQ\FK�RNo-
OLF]QR�FLDFK��]H�VIRUPXáRZDQLD�DUW�����XVW���� L���G\UHNW\Z\�Z\QLND� MDVQR��*H�WDP�JG]LH

]DPDZLDM�F\� QLH� SU]\MPXM�� QDMQL*V]HM� FHQ\� MDNR� MHG\QHJR� NU\WHULXP� XG]LHODQLD� ]DPó-
ZLHQLD�� DOH� ELRU�� SRG� XZDJ
� Uy*QH� NU\WHULD� SUDJQ�F� XG]LHOLü� ]DPyZLHQLD� Z\NRQDZF\

VNáDGDM�FHPX� RIHUW
� QDMEDUG]LHM� NRU]\VWQ�� SRG� Z]JO
GHP� HNRQRPLF]Q\P�� PXV]�� RQL

Z\PLHQLü�WH�NU\WHULD�Z�RJáRV]HQLX�R�]DPyZLHQLX�OXE�Z�GRNXPHQWDFML�SU]HWDUJRZHM��7DN

ZL
F��RJyOQH�RGZRáDQLH�GR�SU]HSLVX�NUDMRZHJR�QLH�PR*H� VSHáQLDü�Z\PRJX�SRGDQLD�GR

SXEOLF]QHM�ZLDGRPR�FL�

36. :DUXQHN�� WDNL� MDN� ]DWUXGQLHQLH� RVyE� GáXJR� SR]RVWDM�F\FK� EH]� SUDF\�� MHVW� GRGDWNRZ\P

VSHFMDOQ\P�ZDUXQNLHP�L�GODWHJR�WH*�PXVL�]RVWDü�Z\PLHQLRQ\�Z�RJáRszeniu, aby oferenci
E\OL��ZLDGRPL�MHJR�LVWQLHQLD�

37. :�RGSRZLHG]L�QD�GUXJLH�S\WDQLH�VNLHURZDQH�SU]H]�V�G�NUDMRZ\�QDOH*\�]DWHP�VWZLHUG]Lü�

*H�

(i) ZDUXQHN� SRVLDGDQLD� RNUH�ORQHJR� GR�ZLDGF]HQLD� Z� Z\NRQ\ZDQLX� UREyW�� MDNLH� PD�

M�� E\ü� SRZLHU]RQH�� MHVW� GRSXV]F]DOQ\P� NU\WHULXP� RFHQ\�PR*OLZR�FL� WHFKQLF]Q\FK

i wiedzy, potrzebnym do ustalenia, czy wykonawca jest odpowiednim kandydatem.
W sytuacji, gdy wymóg taki jest zawarty w przepisie krajowym, do którego zawia-
GRPLHQLH� R� SU]HWDUJX� F]\QL� RGZRáDQLH�� QLH� SRGOHJD� RQR� V]F]HJyOQ\P� Z\PRJRP

RNUH�ORQ\P� Z� G\UHNW\ZLH� GRW\F]�F\P� SRGDQLD� GR� ZLDGRPR�FL� Z� RJáRV]HQLX� R

przetargu lub dokumentacji przetargowej;
(ii)  kryterium „najbardziej odpowiedniej oferty”, zdefiniowane przez przepis prawodaw-

VWZD� NUDMRZHJR�� PR*H� E\ü� ]JRGQH� ]� G\UHNW\Z��� MH�OL� RG]ZLHUFLHGOD� RQ� VZRERG


G]LDáDQLD�]DPDZLDM�F\FK�SU]\�SRUyZQ\ZDQLX� Uy*Q\FK�RIHUW�RUD]�Z\EyU�QDMEDUG]LHM

korzystnej na podstawie obiektywnych kryteriów a tym samym nie zawiera elementu
arbitralnego wyboru. Z art. 29 ust. 1 i���G\UHNW\Z\�Z\QLND��*H�WDP�Jdzie zamawiaj�-
F\� QLH� SU]\MPXM�� QDMQL*V]HM� FHQ\� MDNR� MHG\QHJR� NU\WHULXP� XG]LHOHQLD� ]DPyZLHQLD�

DOH�ELRU��SRG�XZDJ
�Uy*QH�NU\WHULD�XG]LHODM�F�]DPyZLHQLD�RIHUHQWRZL�VNáDGDM�FHPX

RIHUW
�QDMEDUG]LHM�NRU]\VWQ��SRG�Z]JO
GHP�HNRQRPLF]Q\P��PXV]��RQL�Z\PLHQLü� WH

kryteria w�RJáRV]HQLX�R�]DPyZLHQLX�OXE�Z�GRNXPHQWDFML�SU]HWDrgowej.



7HNVW\�RU]HF]H�

101

(iii)  :DUXQHN�GRW\F]�F\�]DWUXGQLDQLD�RVyE�SR]RVWDM�F\FK�GáXJL�F]DV�EH]�SUDF\�MHVW�]JRd-
Q\�]�G\UHNW\Z���MH�OL�QLH�Z\QLND�]�QLHJR�EH]SR�UHGQLD�DQL�SR�UHGQLD�G\VNU\PLQDFMD

RIHUHQWyZ�]�LQQ\FK�.UDMyZ�&]áRQNRZVNLFK�:VSyOQRW\��'RGDWNRZH�V]F]HJyáRZH wy-
PDJDQLD�WHJR�URG]DMX�PXV]��E\ü�ZVSoPQLDQH�Z�RJáRV]HQLX�R�SU]HWDUJX�

Pytanie trzecie

38. ,VWRW��WU]HFLHJR�S\WDQLD�MHVW�SUyED�XVWDOHQLD��F]\�SU]HG�V�GDPL�NUDMRZ\PL�RVRE\�IL]\F]QH
PRJ��SRZRá\ZDü�VL
�QD�DUW���������L����'\UHNW\Z\��������

39. =JRGQLH� ]�RU]HF]HQLHP�7U\EXQDáX�]����NZLHWQLD������ U��Z Sprawie 4/83 Von Colson
L�.DPPDQ�SU]HFLZNR�/DQG�1RUGUKHLQ�(VWIDOHQ����������(&5��������Z\QLNDM�F\�]�Gy-
UHNW\Z\�RERZL�]HN�SD�VWZ�F]áRQNRZVNLFK�GR�RVL�JQL
FLD� UH]XOWDWX�SU]HZLG]LDQHJR�Z

WHM� G\UHNW\ZLH� RUD]� RERZL�]HN��Z\QLNDM�F\� ]�DUW�� �� 7UDNWDWX�� SRGM
FLD�ZV]HONLFK� VWo-
VRZQ\FK��URGNyZ��WDN�QDWXU\�RJyOQHM�MDN�L�GRW\F]�F\FK�NRQNUHWQ\FK�SU]\SDGNyZ��DE\

]DSHZQLü� VSHáQLHQLH� WHJR� RERZL�]NX�� RERZL�]XMH� ZV]HONLH�ZáDG]H�Z�.UDMDFK� &]áRn-
NRZVNLFK��Z� W\P��GOD�VSUDZ�QDOH*�F\FK�GR� LFK� MXU\VG\NFML�±� V�G\��:\QLND�]� WHJR��*H

VWRVXM�F� SUDZR� NUDMRZH�� D� Z� V]F]HJyOQR�FL� WH� MHJR� SU]HSLV\�ZSURZDG]RQH� VSHFMDOQLH

w�FHOX� ZGUR*HQLD� G\UHNW\Z\�� Z\PDJD� VL
� RG� V�GyZ� NUDMRZ\FK�� DE\� LQWHUSUHWRZDá\

SUDZR�NUDMRZH�Z��ZLHWOH�EU]PLHQLD�L�FHOX�G\UHNW\Z��WDN�DE\�RVL�JQ�ü�UH]XOWDW�R�NWyU\P

mowa w art. 189 Traktatu.
40. 3RQDGWR�� 7U\EXQDá� ]DZV]H� WZLHUG]Lá� �RVWDWQLR� SDWU]� RU]HF]HQLH� ]� ��� OXWHJR� ����� U�� Z

sprawie 152/8 Marshall przeciwko Southampton oraz South-West Hampshire Health
Authority ���������(&5�������*H�WDP�JG]LH�SRVWDQRZLHQLD�G\UHNW\Z\�Z\GDM��VL
�E\ü��Z
stopniu w jakim sprawa dotyczy ich przedmiotu, bezwarunkowe lub dostatecznie precy-
]\MQH��RVRE\�IL]\F]QH�PRJ��Z\NRU]\VW\ZDü�MH�Z�VSRU]H�]�SD�VWZHP�Z�V\WXDFML��JG\�SD�-
VWZR�QLH�ZGUR*\�G\UHNW\Z\�GR�SUDZD�NUDMRZHJR�Z�SU]HZLG]LDQ\P�WHUPLQLH�OXE�JG\�QLH

ZGUR*\�MHM�SUDZLGáRZR�

41. =� WHJR�SRZRGX�NRQLHF]QH� MHVW� UR]ZD*HQLH��F]\�SRVWDQRZLHQLD�'\UHNW\Z\��������V���Z
stopniu w jakim chodzi o ich przedmiot, bezwarunkowe i dostatecznie precyzyjne, aby
RVRED�IL]\F]QD�PRJáD�VL
�SRZRá\ZDü�QD�QLH�Z�VSRU]H�]�SD�VWZHP�

42. =JRGQLH�]�RU]HF]HQLHP�7U\EXQDáX�]�GQLD����OXWHJR������U��Z�6SUDZLH�������7UDQVSRUo-
XWH�SU]HFLZNR�0LQLVWURZL�5REyW�%XGRZODQ\FK���������(&5�������Z�]ZL�]NX�]�DUW�����

SU]HSLV\�G\UHNW\Z\�GRW\F]�FH�XF]HVWQLFWZD�L�RJáDV]DQLD�PDM��QD�FHOX�RFKURQ
�RIHUHQWyZ

SU]HG�DUELWUDOQR�FL��GHF\]ML�RUJDQX�XG]LHODM�FHJR�]DPyZLHQLD�

43. :�W\P�FHOX��MDN�]RVWDáR�MX*�VWZLHUG]RQH�Z�RGSRZLHG]L�QD�GUXJLH�S\WDQLH��UR]ZD*DQH�]a-
VDG\�SU]HZLGXM��PL
G]\�LQQ\PL��*H�VSUDZG]DM�F��F]\�Z\NRQDZF\�V��RGSRZLHGQLPL�NDn-
G\GDWDPL�� RUJDQ\� XG]LHODM�FH� ]DPyZLHQLD�PXV]�� VWRVRZDü� NU\WHULD� V\WXDFML� ILQDQVRZHM

L�HNRQRPLF]QHM�Z\NRQDZF\�RUD]� MHJR�ZLHG]\� WHFKQLF]QHM� L�PR*OLZR�FL��RUD]��*H�]DPó-
ZLHQLD�QDOH*\�XG]LHOLü�Z\á�F]QLH�QD�SRGVWDZLH�QDMQL*V]HM�FHQ\� OXE�QD�SRGVWDZLH�]ELRUX

NU\WHULyZ�GRW\F]�F\FK�XPRZ\��=H�Z]JO
GX�QD�WR��*H�DE\�SR]RVWDZDü�Z�]JRG]LH�]� W\PL

Z\PRJDPL� QLH� MHVW� NRQLHF]QH� *DGQH� RNUH�ORQH� G]LDáDQLH� ZGUR*HQLRZH�� ]RERZL�]DQLD

Z\QLNDM�FH�GOD�.UDMyZ�&]áRQNRZVNLFK�V��W\P�VDP\P�EH]ZDUXQNRZH�L�GRVWDWHF]QLH�SUe-
cyzyjne.
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44. :�RGSRZLHG]L�QD� WU]HFLH�S\WDQLH�QDOH*\�]DWHP�VWZLHUG]Lü��*H�RVRE\� IL]\F]QH�PRJ��So-
ZRá\ZDü� VL
� SU]HG� V�GDPL� NUDMRZ\PL� QD� SRVWDQRZLHQLD� DUW�� ���� ��� L� ��� '\UHNW\Z\

71/305.

'HF\]MD��GRW\F]�FD��NRV]WyZ
Koszty
45. .RV]W\� SRQLHVLRQH� SU]H]� .RPLVM
� :VSyOQRW� (XURSHMVNLFK� RUD]� 5HSXEOLN
� :áRVN�� QLH

SRGOHJDM��]ZURWRZL��3RQLHZD*�SRVW
SRZDQLH�QLQLHMV]H��Z�]DNUHVLH�Z�MDNLP�GRW\F]\�RQR

VWURQ�SRVW
SRZDQLD�JáyZQHJR��MHVW�HWDSHP�SRVW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�V�GHP�NUa-
MRZ\P��GHF\]MD�Z�VSUDZLH�NRV]WyZ�OH*\�Z�NRPSHWHQFML�WHJR*�V�GX�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à��,]ED�&]ZDUWD�,
w odpowiedzi na pytania skierowane do niego przez Arrondissementsrechtbank, w Hadze,
orzeczeniem z dnia 28 stycznia 1987 r., niniejszym orzeka:

(1) '\UHNW\ZD�������� RGQRVL� VL
� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� XG]LHOa-
nych przez organy takie jak lokalny komitet konsolidacji gruntów.

(2) .U\WHULXP� SRVLDGDQLD� RNUH�ORQHJR� GR�ZLDGF]HQLD� GOD� SRWU]HE� ]OHFDQ\FK� UREyW� MHVW� Go-
SXV]F]DOQ\P�NU\WHULXP�VSUDZG]DQLD�PR*OLZR�FL�WHFKQLF]Q\FK�L�ZLHG]\�VáX*�F\P�RFHQLH

WHJR��F]\�Z\NRQDZF\�V��RGSRZLHGQLPL�NDQG\GDWDPL��: przypadku, gdy kryterium takie
MHVW�RNUH�ORQH�Z�SU]HSLVLH�NUDMRZ\P��GR�NWyUHJR�RJáRV]HQLH�R�]DPyZLHQLX�RGZRáXMH�VL
�

QLH�SRGOHJD�RQR�VSHF\ILF]Q\P�Z\PRJRP�RNUH�ORQ\P�Z�G\UHNW\ZLH�GRW\F]�F\P�SXEOi-
NDFML�Z�RJáRV]HQLX�R zamówieniu lub dokumentacji przetargowej.
.U\WHULXP� ÄQDMEDUG]LHM� RGSRZLHGQLHM� RIHUW\´�� ]JRGQLH� ]� MHJR� RNUH�OHQLHP� Z prawo-
GDZVWZLH�NUDMRZ\P��PR*H�SR]RVWDZDü�Z�]JRG]LH�]�G\UHNW\Z��� MH�OL�RG]ZLHUFLHGOD�RQR

VZRERG
� GHF\]ML� RUJDQyZ� XG]LHODM�F\FK� ]DPyZLHQLD��Z�]DNUHVLH� RNUH�OHQLD� RIHUW\� QDM�

EDUG]LHM�NRU]\VWQHM�SRG�Z]JO
GHP�HNRQRPLF]Q\P�QD�SRGVWDZLH�RELHNW\ZQ\FK�NU\WHULyZ�

D�W\P�VDP\P�QLH�XZ]JO
GQLD�HOHPHQWyZ�DUELWUDOQHJR�Z\ERUX��=�DUW�����XVW����L���G\UHk-
W\Z\�Z\QLND��*H�Z�V\WXDFML��JG\�]DPDZLDM�F\�QLH�SU]\MPXM��QDMQL*V]HM�FHQ\�MDNR�MHG\Qe-
JR�NU\WHULXP�XG]LHOHQLD�]DPyZLHQLD��DOH�ELRU��SRG�XZDJ
�Uy*QH�NU\WHULD�PDM�FH�QD�FHOX

XG]LHOHQLH� ]DPyZLHQLD� Z\NRQDZF\� VNáDGDM�FHPX� RIHUW
� QDMEDUG]LHM� NRU]\VWQ�� HNRQo-
PLF]QLH�� V�� RQL� ]RERZL�]DQL�RNUH�OLü� WH�NU\WHULD�Z�RJáRV]HQLX�R� ]DPyZLHQLX� OXE�GRNu-
mentach przetargowych.
:DUXQHN� ]ZL�]DQ\� ]� ]DWUXGQLHQLHP�RVyE� GáXJR� SR]RVWDM�F\FK� EH]� SUDF\� MHVW� ]JRGQ\� ]

G\UHNW\Z��� MH�OL� QLH� G\VNU\PLQXMH� RQ� EH]SR�UHGQLR� DQL� SR�UHGQLR� RIHUHQWyZ� ]� LQQ\FK

.UDMyZ�&]áRQNRZVNLFK�:VSyOQRW\��3RQDGWR�VSHF\ILF]QH�ZDUXQNL�WHJR�URG]DMX�PXV]��]o-
VWDü�Z\PLeQLRQH�Z�RJáRV]HQLX�R�]DPyZLHQLX�

(3) 2VRE\�IL]\F]QH�PRJ��SRZRá\ZDü�VL
�SU]HG�V�GDPL�NUDMRZ\PL�QD�SRVWDQRZLHQLD�DUW�����

26 i 29 Dyrektywy 71/305.
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����25=(&=(1,(��75<%81$à8��=�'1,$������&=(5:&$��������5�
W  SPRAWIE  103/88  („COSTANZO”)

Fratelli Costanzo SpA przeciwko Comune di Milano
:QLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�]áR*RQ\�SU]H]�7ULEXQDOH�DPPLQLVWUDWLYR�UHJLRQDOH

GHOOD�/RPEDUGLD��:áRFK\

=DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�±�UD*�FR�QLVNLH�RIHUW\�±�EH]SR�UHGQL�VNXWHN�]a-
VWRVRZDQLD�G\UHNW\Z�SU]H]�ZáDG]H�DGPLQLVWUDF\MQH

Sprawa 103/88
6SUDZR]GDQLD�7U\EXQDáX�(XURSHMVNLHJR�������VWU�����

Streszczenie

���$UW�����XVW����'\UHNW\Z\���������RG�NWyUHJR�VWRVRZDQLD�SD�VWZD�F]áRQNRZVNLH�QLH�PRJ�

RGVW�SLü� Z� *DGQ\P� LVWRWQ\P� VWRSQLX�� ]DEUDQLD� SD�VWZRP� F]áRQNRZVNLP� ZSURZDG]DQLD

SU]HSLVyZ� SUDZQ\FK�� NWyUH�Z\PDJDM�� DXWRPDW\F]QHJR� RGU]XFHQLD� RIHUW� ]áR*RQ\FK�Z� Ua-
PDFK� ]DPyZLH�� SXEOLF]Q\FK�� ZHGáXJ� NU\WHULXP� DU\WPHW\F]QHJR�� ]DPLDVW� ]RERZL�]DQLD

SRPLRWyZ�]DPDZLDM�F\FK�GR�SU]HSURZDG]HQLD�SURFHGXU\�ZHU\ILNDFML�RNUH�ORQHM�Z�G\UHk-
W\ZLH��XPR*OLZLDM�FHM�SRGPLRWRZL�VNáDGDM�FHPX�RIHUW
�SU]HGVWDZLHQLH�Z\MD�QLH��

SD�VWZD� F]áRQNRZVNLH�PRJ�� Z\PDJDü�� E\� RIHUW\� SU]HWDUJRZH� E\á\� DQDOL]RZDQH� Z� SU]y-
SDGNX�SRGHMU]HQLD�UD*�FR�QLVNLFK�FHQ��D�QLH� W\ONR�ZWHG\��JG\�Z�VSRVyE�RF]\ZLVW\�SU]Hd-
VWDZLDM��UD*�FR�QLVNLH�FHQ\�

:áDG]H�DGPLQLVWUDF\MQH��Zá�F]QLH�]�ZáDG]DPL�JPLQ��SRGOHJDM��W\P�VDP\P�]RERZL�]Dniom
MDN�V�G\�GDQHJR�SD�VWZD��MH*HOL�FKRG]L�R�RERZL�]HN�]DVWRVRZDQLD�SRVWDQRZLH��DUW� 29 ust. 5
G\UHNW\Z\�RUD]�ZVWU]\PDQLD�VL
�RG�VWRVRZDQLD�W\FK�SU]HSLVyZ�GDQHJR�SD�VWZD��NWyUH�QLH

V��]�QLPL�]JRGQH�

���=DZV]H�LOHNURü�SU]HSLV\�G\UHNW\Z\��ELRU�F�SRG�XZDJ
�LFK�WUH�ü��PDM��FKDUDNWHU�EH]ZDUXn-
NRZ\�L�Z\VWDUF]DM�FR�SUHF\]\MQ\��SU]HSLV\�WDNLH�PRJ��E\ü�SRZRá\ZDQH�SU]H]�RVRE\�Z\VW
-
SXM�FH�SU]HFLZNR�SD�VWZX��R�LOH�SD�VWZR�WR�QLH�ZGUR*\áR�G\UHNW\Z\�GR�VZRMHJR�SRU]�GNX

SUDZQHJR�GR�NR�FD�SU]HZLG]LDQHJR�WHUPLQX�OXE�MH*HOL�ZGUR*\áR�WDN��G\UHNW\Z
�Z�QLHSUa-
ZLGáRZ\�VSRVyE��2�LOH�]RVWDQ��VSHáQLRQH�ZDUXQNL��]JRGQLH�]�NWyU\PL�RVRE\�PRJ��SRZRáy-
ZDü� VL
� QD� SRVWDQRZLHQLD� G\UHNW\Z\� Z� SRVW
SRZDQLX� SU]HFLZNR� V�GRP� NUDMRZ\P�� WR

ZV]\VWNLH�RUJDQ\�ZáDG]�DGPLQLVWUDF\MQ\FK��ZUD]�]�ZáDG]DPL�]GHFHQWUDOL]RZDQ\PL�� WDNLPL

MDN�JPLQ\��V��]RERZL�]DQH�GR�VWRVRZDQLD�W\FK�SU]HSLVyZ�

Strony

Sprawa 103/88
:QLRVHN�]áR*RQ\�GR�7U\EXQDáX�]JRGQLH�]�$UW������7UDNWDWX�SU]H]�7ULEXQDOH�DPPLQLVWUDWLYR

UHJLRQDOH�SHU�OD�/RPEDUGLD���ORNDOQ\�V�G�DGPLQLVWUDF\MQ\�/RPEDUGLL���R�Z\GDQLH�RU]HF]HQLD

ZVW
SQHJR� GRW\F]�FHJR� SRVW
SRZDQLD� SURZDG]RQHJR� SU]HG� W\P� V�GHP�PL
G]\�)UDWHOOL�&o-
VWDQ]R�6S$��ILUP��SRZRáDQ��]JRGQLH�]�SUDZHP�ZáRVNLP��]�VLHG]LE��Z�0LVWHUELDQFR

a
Comune di Milano (gmina Mediolan)
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GRW\F]�FHJR�LQWHUSUHWDFML�DUW�����XVW����'\UHNW\Z\�5DG\��������((&�]���� OLSFD������U��GR�
tyF]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH
(OJ 1971 (II), str. 682) oraz art. 189 ust. 3 Traktatu.
(...)

Podstawy  orzeczenia

1. :QLRVNLHP�]�GQLD����JUXGQLD������U���]áR*RQ\P�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX����PDr-
FD������U���7ULEXQDOH�DPPLQLVWUDWLYR�UHJLRQDOH�SHU�OD�/RPEDUGLD�]ZUyFLá�VL
�GR�7U\EXQD�
áX�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�]JRGQLH�]�DUW������7UDNWDWX��GRW\F]�FHJR�LQWHUSUHWDFML
DUW�����XVW����'\UHNW\Z\�5DG\��������((&�]�GQLD���� OLSFD������U��NRRUG\QXM�FHM�SURFH�
GXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���VWU�������RUD]

art. 189 ust. 3 Traktatu.
2. )UDWHOOL�&RVWDQ]R�6S�$��GDOHM�]ZDQ\�´&RVWDQ]R´���SRZyG�Z�SRVW
SRZDQLX�JáyZQ\P��Zy-

VW�SLá�R�XFK\OHQLH�GHF\]ML�JPLQ\�0HGLRODQ��=DU]�G�*PLQ\��R�RGU]XFHQLX�RIHUW\�]áR*RQHM

SU]H]� &RVWDQ]R�� GRW\F]�FHM� Z\NRQDQLD� UREyW� EXGRZODQ\FK� L� Z\EUDQLX� RIHUW\� ]áR*RQHM

przez Lodigiani SpA (dalej zwany „Lodigiani”).
3. Art. 29 ust. 5 Dyrektywy Rady 71/305/EEC stanowi:

Ä-H*HOL�Z�SU]\SDGNX�GDQHJR�]DPyZLHQLD�RIHUW\�V��RF]\ZL�FLH�UD*�FR�QLVNLH�Z�VWRVXQNX�GR

�ZLDGF]HQLD� ]DPDZLDM�F\� MHVW� ]RERZL�]DQ\� ]ZHU\ILNRZDü� V]F]HJyá\� RIHUW� SU]HG� SRGM
-
FLHP�GHF\]ML�R�XG]LHOHQLX�]DPyZLHQLD��:\QLN�WDNLHM�ZHU\ILNDFML�SRZLQLHQ�E\ü�EUDQ\�SRG
XZDJ
��:� W\P� FHOX� ]DPDZLDM�F\� MHVW� RERZL�]DQ\�Z\PDJDü� RG� RIHUHQWD� SU]HGVWDZLHQLD

NRQLHF]Q\FK� Z\MD�QLH�� RUD]�� Z� X]DVDGQLRQ\FK� SU]\SDGNDFK�� ZVND]Dü�� NWyUH� HOHPHQW\
RIHUW\�V��GOD�QLHJR�QLH�GR�SU]\M
FLD�
-H*HOL�GRNXPHQWDFMD�GRW\F]�FD�]DPyZLHQLD�SU]HZLGXMH�XG]LHOHQLH�]DPyZLHQLD�QD�SRGVWa-
ZLH�NU\WHULXP�QDMQL*V]HM�FHQ\��]DPDZLDM�F\�MHVW�RERZL�]DQ\�X]DVDGQLü�SU]HG�.RPLWHWHP

'RUDGF]\P�G�V�=DPyZLH��3XEOLF]Q\FK��XWZRU]RQ\P�GHF\]M��5DG\�]�GQLD����OLSFD������U��

powód odrzucenia ofert uznanych przez niego za zbyt niskie”.
$UW�����XVW����'\UHNW\Z\��������]RVWDá�ZGUR*RQ\�ZH�:áRV]HFK�WU]HFLP�SDUDJUDIHP�DUW����
8VWDZ\�1U�����]���VLHUSQLD������U��ZSURZDG]DM�F\P�]PLDQ\�GR�SURFHGXU\�XG]LHODQLD�]a-
PyZLH�� SXEOLF]Q\FK� ]JRGQLH� ]� G\UHNW\ZDPL� (XURSHMVNLHM� :VSyOQRW\� *RVSRGDUF]HM
�']�8��5HSXEOLNL�:áRVNLHM�1U�����]����VLHUSQLD������URNX��VWU���������7UH�ü�SU]HSLVX�MHVW
QDVW
SXM�FD�

Ä-H*HOL�Z�SU]\SDGNX�GDQHJR�]DPyZLHQLD�RIHUW\�V��UD*�FR�QLVNLH�Z�VWRVXQNX�GR��ZLDGF]e-
QLD��]DPDZLDM�F\��SR�]ZUyFHQLX�VL
�GR�RIHUHQWD�R�SU]HGVWDZLHQLH�Z\PDJDQ\FK�Z\MD�QLH�
RUD]�ZVND]DQLX��Z�X]DVDGQLRQ\FK�SU]\SDGNDFK��MDNLH�HOHPHQW\�V��GOD�QLHJR�QLH�GR�SU]\M
-
FLD��MHVW�]RERZL�]DQ\�]ZHU\ILNRZDü�V]F]HJyá\�RIHUW�D�NLHG\�X]QD�RIHUW
�]D�QLH�NZDOLILNXM�-
F��VL
��PR*H�M��RGU]XFLü��:�WDNLP�MHGQDN�SU]\SDGNX��MH*HOL�NU\WHULXP�XG]LHOHQLD�]DPyZLe-
QLD� MHVW� QDMQL*V]D� FHQD�� ]DPDZLDM�F\� MHVW� ]RERZL�]DQ\� ]DZLDGRPLü�0LQLVWUD� 5REyW� 3u-
blicznych o odrzuceniu oferty wraz z podaniem powodów takiej decyzji. Minister jest od-
SRZLHG]LDOQ\�]D�SU]HND]DQLH�WHM�LQIRUPDFML�Z�WHUPLQLH�RNUH�ORQ\P�Z�SLHUZV]\P�SDUDJUa-
ILH�DUW����QLQLHMV]HJR�UR]SRU]�G]HQLD��GR�.RPLWHWX�'RUDGF]HJR�G�V�=DPyZLH��3XEOLF]Q\FK�
SRZRáDQHJR�SU]H]�(XURSHMVN��:VSyOQRW
�*RVSRGDUF]�´�
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4. 1DVW
SQLH�Z�URNX������U]�G�ZáRVNL�SU]\M�á�NROHMQR�WU]\�UR]SRU]�G]HQLD�]�PRF��XVWDZ\�
X]XSHáQLDM�FH� GRUD(QLH� DUW�� ��� XVW�� �� 8VWDZ\� 1U� ���� �UR]SRU]�G]HQLH� ]� PRF�� XVWDZ\
QU�����]����PDMD������URNX��*D]]HWWD�8IILFLDOH�1U�����������������VWU�����UR]SRU]�G]HQLH
]�PRF��XVWDZ\�QU�����]����OLSFD������URNX��*D]]HWWD�8IILFLDOH�1U�����������������VWU����
RUD]�UR]SRU]�G]HQLH�]�PRF��XVWDZ\�1U�����]����ZU]H�QLD������URNX��*D]]HWWD�8IILFLDOH
Nr 225, 26.9 1987, str. 3).

5. .D*GH�]�WU]HFK�SRZ\*V]\FK�UR]SRU]�G]H��]DZLHUD�DUW����R�LGHQW\F]QHM�WUH�FL�
Ä:�FHOX�SU]\VSLHV]HQLD�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH
Z� WHUPLQLH� GR� GZyFK� ODW� RG� GQLD� ZHM�FLD� Z� *\FLH� QLQLHMV]HJR� UR]SRU]�G]HQLD� ]� PRF�
XVWDZ\��RIHUW\��NWyUH�V��QL*V]H�R�ZL
NV]\�SURFHQW�QL*�SU]HFL
WQH�SURFHQWRZH�UR]ELH*QR�FL
SRPL
G]\�ZV]\VWNLPL�]áR*RQ\PL�RIHUWDPL��SRZL
NV]RQH�R�ZDUWR�ü�SURFHQWRZ���MDND�So-
ZLQQD�E\ü�SRGDQD�Z�]DSURV]HQLX��E
G��X]QDZDQH�]D�UD*�FR�QLVNLH�Z�UR]XPLHQLX�DUW����
XVWDZ\�QU�����]���VLHUSQLD������URNX�L�]RVWDQ��Z\NOXF]RQH�]�SURFHGXU\�SU]HWDUJRZHM´�

6. 5R]SRU]�G]HQLD� WH� XWUDFLá\�PRF� SRQLHZD*� QLH� ]RVWDá\� ]PLHQLRQH�Z� XVWDZ\�Z� WHUPLQLH
RNUH�ORQ\P�Z�.RQVW\WXFML�:áRVNLHM��1LHPQLHM�MHGQDN��NROHMQ\�SU]HSLV�RNUH�OLá��*H�VNXWNL
�URGNyZ�SUDZQ\FK��NWyUH�]RVWDá\�]JRGQLH�]�QLPL�SRGM
WH�SR]RVWDZDá\�SUDZRPRFQH��DUW���
(2) Ustawy nr 478 z 25 listopada, Gazzetta Ufficiale Nr 277, 26.11. 1987, str. 3).

7. 3RGF]DV�SUDF�SU]\JRWRZDZF]\FK�GR�PLVWU]RVWZ��ZLDWD�Z�SLáFH�QR*QHM�Z������U��RUJDQi-
]RZDQ\FK�ZH�:áRV]HFK��JPLQD�0HGLRODQ�RJáRVLáR�SU]HWDUJ�QD�URERW\�EXGRZODQH�QD�WHUe-
QLH�VWDGLRQX��.U\WHULXP�XG]LHOHQLD�]DPyZLHQLD�E\áD�QDMQL*V]D�FHQD�

8. =DSURV]HQLH� GR� VNáDGDQLD� RIHUW� RNUH�ODáR�� *H� ]JRGQLH� ]� DUW�� �� UR]SRU]�G]HQLD� ]� PRF�
XVWDZ\�QU�����]����PDMD������U���RIHUW\�NWyUH�V��QL*V]H�QL*�SRGVWDZRZD�XVWDORQD�GOD�]a-
PyZLHQLD� FHQD�R� SURFHQW�ZL
NV]\� QL*� ��� SXQNWyZ�SRQL*HM� �UHGQLHM� NZRW\� SURFHQWRZHM
RIHUW�SU]\M
W\FK��E
G��XZD*DQH�]D�UD*�FR�QLVNLH�L�Z�NRQVHNZHQFML�RGU]XFDQH�

9. 2IHUW\�SU]\M
WH�GR�SU]HWDUJX�SU]HNUDF]Dá\�XVWDORQ��SRGVWDZRZ��FHQ
�UREyW�SU]HFL
WQLH�R
��������=JRGQLH�]�]DSURV]HQLHP�GR�SU]HWDUJX�ND*GD�RIHUWD��NWyUD�QLH�SU]HNUDF]DáD�SRd-
VWDZRZHM�FHQ\�R�SU]\QDMPQLHM�������]RVWDáD�DXWRPDW\F]QLH�Z\HOLPLQRZDQD�

10. 2IHUWD� ]áR*RQD� SU]H]� &RVWDQ]R� E\áD� SRQL*HM� XVWDORQHM� SRGVWDZRZHM� NZRW\�� :� NRQVe-
NZHQFML����SD(G]LHUQLND������URNX��*PLQD�*LXQWD��]JRGQLH�]�DUW����UR]SRU]�G]HQLD�]�Po-
F��XVWDZ\�QU�����]����ZU]H�QLD������URNX��Z�PL
G]\F]DVLH�]DVW�SLRQ\P�SU]H]�UR]SRU]�-
G]HQLH�]�PRF��XVWDZ\�SU]\WRF]RQ\P�Z�]DSURV]HQLX�GR�SU]HWDUJX��SRVWDQRZLáD�RGU]XFLü
RIHUW
�&RVWDQ]R� L�Z\EUDü� RIHUW
� /RGLJLDQL�� NWyUD� WR� RIHURZDáD� QDMPQLHMV]�� FHQ
� ]� W\FK
ZV]\VWNLFK� RIHUW�� NWyUH� ]GRáDá\� VSHáQLü�ZDUXQNL� SU]HGVWDZLRQH�Z� ]DSURV]HQLX� GR� SU]H�
targu.

11. &RVWDQ]R�RGZRáDá� VL
�RG� WHM�GHF\]ML�GR�7ULEXQDOH�DPPLQLVWUDWLYR� UHJLRQDOH�SHU� OD�/Rm-
EDUGLD�VWZLHUG]DM�F��PL
G]\�LQQ\PL��*H�SU]HWDUJ�E\á�QLH]JRGQ\�]�SUDZHP��SRQLHZD*�RSLe-
UDá�VL
�QD�UR]SRU]�G]HQLX�QLH]JRGQ\P�]�DUW�����XVW����'\UHNW\Z\�5DG\��������

12. 'ODWHJR� WH*� V�G� NUDMRZ\� VNLHURZDá� SRQL*V]H�Z�WSOLZR�FL� GR� 7U\EXQDáX� ]� ZQLRVNLHP� R
Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�

Ä$�±�&]\�ELRU�F�SRG�XZDJ
��*H�]JRGQLH�]�DUW������7UDNWDWX��SRVWDQRZLHQLD�SU]HGVWDZLRQH�Z
G\UHNW\ZLH�PRJ��GRW\F]\ü�Ä�VNXWNX�MDNL�PD�E\ü�RVL�JQL
W\�´��GDOHM�]ZDQH�ÄSRVWDQRZLHQLD�FR
GR�VNXWNyZ´��OXE�ÄIRUP\�L�PHWRG´�Z\PDJDQ\FK�GR�RVL�JQL
FLD�GDQHJR�VNXWNX��GDOHM�]ZDQH
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ÄSRVWDQRZLHQLD� FR�GR� IRUP\� L�PHWRG´��� ]DVDGD�RNUH�ORQD�Z� DUW�� ���XVW�� ��'\UHNW\Z\�5DG\
�������((&�]���� OLSFD������U�� �NWyUD�VWDQRZL��*H� MH*HOL�RIHUWD� MHVW�RF]\ZL�FLH� UD*�FR�QLVND�
]DPDZLDM�F\�SRZLQLHQ�Ä]ZHU\ILNRZDü�V]F]HJyá\´�RIHUW\� L� ]ZUyFLü� VL
� GR�RIHUHQWD�R�SU]Hd-
VWDZLHQLH�SRWU]HEQ\FK�Z\MD�QLH���ZVND]XM�F��Z�X]DVDGQLRQ\FK�SU]\SDGNDFK��NWyUH�HOHPHQW\
V��GOD�QLHJR�QLH�GR�]DDNFHSWRZDQLD���MHVW�ÄSU]HSLVHP�FR�GR�VNXWNyZ´�L�MHJR�FKDUDNWHU�]PXV]D
ZáDG]H�ZáRVNLH�GR� MHM�ZGUR*HQLD�EH]�GRNRQDQLD� MDNLFKNROZLHN�]PLDQ�Z�WUH�FL�SU]HSLVX��WDN
MDN�Z�U]HF]\ZLVWR�FL�XF]\QLá\�WR�Z�DUW�����XVW����XVWDZ\�QU�����]���VLHUSQLD��������F]\�WH*�PD
RQD�FKDUDNWHU�ÄSRVWDQRZLHQLD�FR�GR�IRUP\�L�PHWRG´��VNXWNXM�F\P�W\P��*H�5HSXEOLND�:áRVND
PRJáD�VL
�RG�QLHM�XFK\OLü�VWZLHUG]DM�F��*H�WDP�JG]LH�RIHUWD�MHVW�UD*�FR�QLVND��RIHUWD�WD�SRZLQ�
QD�E\ü�QDW\FKPLDVW� DXWRPDW\F]QLH�RGU]XFRQD��EH]�SU]HSURZDG]HQLD�ZHU\ILNDFML� MHM� HOHPHn-
WyZ� L� EH]� ]ZUyFHQLD� VL
� GR� RIHUHQWD� R� SU]HGVWDZLHQLH� ÄZ\MD�QLH�´�GRW\F]�F\FK� ÄUD*�FR�Qi-
skiej oferty”?

%�±�:�SU]\SDGNX�JG\�RGSRZLHG(�QD�S\WDQLH�SXQNWX�$�MHVW�QHJDW\ZQD���W]Q��DUW�����XVW����'y-
UHNW\Z\�5DG\��������((&�PD�E\ü�LQWHUSUHWRZDQ\�MDNR�ÄSU]HSLV�FR�GR�IRUP\�L�PHWRG´��

%��� &]\� 5HSXEOLND� :áRVND� �SR� ZGUR*HQLX� SRZ\*V]HJR� SU]HSLVX� PRF�� 8VWDZ\� QU� ���� ]
�� VLHUSQLD� ����� U�� EH]� ZSURZDG]HQLD� ]PLDQ�Z� WUH�FL� GRW\F]�FHM� SRVW
SRZDQLD� Z� SU]\SDG�
NX� ]DQL*RQ\FK� RIHUW�� ]DFKRZXMH� SUDZR� GR� ]PLDQ\� RERZL�]XM�FHJR� NUDMRZHJR� SU]HSLVX"
:� V]F]HJyOQR�FL�� F]\� DUW�� �� UR]SRU]�G]HQLD� ]� PRF�� XVWDZ\� 1U� ���� ]� ���PDMD� ����� URNX�
1U�����]����OLSFD������L�1U�����]����ZU]H�QLD������URNX��WUH�ü�W\FK�UR]SRU]�G]H��MHVW�MHGQa-
koZD��PRJá\�]PLHQLü�$UW�����8VWDZ\�QU�����]���VLHUSQLD������URNX"

%���±�&]\��LGHQW\F]Q\��DUW����SRZ\*V]\FK�UR]SRU]�G]H��PyJá�]PLHQLü�DUW�����XVW����'\UHNWy-
Z\�5DG\��������((&��ZSURZDG]RQ\�8VWDZ��QU�����]���VLHUSQLD������URNX��EH]�SRGDQLD�Záa-
�FLZ\FK�SRZRGyZ�WDNLHM�]PLDQ\��]ZD*\ZV]\��*H�SRGDQLH�SRZRGyZ��NWyUH�MHVW�RERZL�]NRZH
Z�SU]\SDGNX�SUDZRGDZVWZD�:VSyOQRW\��SDWU]�DUW������7UDNWDWX��MHVW�WDN*H�Z\PDJDQH�SUDZo-
GDZVWZHP� NUDMRZ\P� SU]\M
W\P� GOD� XPRFRZDQLD� SUDZRGDZVWZD�:VSyOQRW\� �NWyUH� GODWHJR
MHVW�SUDZRGDZVWZHP�SRGU]
GQ\P�L�]�XZDJL�QD�EUDN�SU]HFLZZVND]D���F]\�PXVL�SRGOHJDü�]a-
VDG]LH��NWyUD�Z\PDJD�E\�Z�UDPDFK�ÄSRGVWDZRZHJR´�SUDZRGDZVWZD�RNUH�ODü�SRZRG\�"

&�±�&]\��Z�NWyU\PNROZLHN�SU]\SDGNX�]DFKRG]L�NROL]MD�PL
G]\�DUW�����XVW����'\UHNW\Z\�5DG\
�������((&�D�QDVW
SXM�F\PL�SRVWDQRZLHQLDPL�
a)  WU]HFL�SDUDJUDI�DUW�����XVWDZ\�QU�����]���VLHUSQLD������U���GRW\F]�F\�ÄUD*�FR´�QLVNLFK�RIHUW�

]ZD*\ZV]\�*H�G\UHNW\ZD�GRW\F]\�RIHUW��NWyUH�V��ÄRF]\ZL�FLH´�UD*�FR�QLVNLH��Z\PDJD�Ze-
U\ILNDFML�V]F]HJyáyZ�MHG\QLH�Z�SU]\SDGNDFK�ÄRF]\ZLVWHM´�V]WXF]QR�FL�FHQ�

b)  DUW����5R]SRU]�G]HQLD�]�PRF��XVWDZ\�QU�����]����PDMD������URNX��QU�����]����OLSFD������U�
L�QU�����]����ZU]H�QLD������ URNX� �NWyUH�QLH�Z\PDJDM��ZVW
SQHM�ZHU\ILNDFML� V]F]HJyáyZ
RUD]� *�GDQLD� Z\MD�QLH�� RG� ]DLQWHUHVRZDQHM� VWURQ\�� Z� SU]HFLZLH�VWZLH� GR� DUW�� ��� XVW�� �
G\UHNW\Z\�� SRQDGWR�Z�Z� UR]SRU]�G]HQLD� QLH� RGQRV]�� VL
� GR� ÄRF]\ZL�FLH� UD*�FR� QLVNLFK
RIHUW´� L� Z� WDNLP� VWRSQLX�Z\GDM�� VL
� QLHSUDZLGáRZH�� WDN� MDN� XVWDZD� QU� ���� ]� �� VLHUSQLD
1977 roku?

'�±�-H*HOL�7U\EXQDá�X]QD��*H�Z\*HM�Z\PLHQLRQH�SRVWDQRZLHQLD�SUDZRGDZVWZD�ZáRVNLHJR�V�
VSU]HF]QH�]�DUW�����XVW����'\UHNW\Z\�5DG\��������((&��WR�F]\�ZáDG]H�JPLQ\�E\á\�XSRZD*-
QLRQH� OXE� ]RERZL�]DQH� GR� SRPLQL
FLD� NUDMRZ\FK� SU]HSLVyZ�� NWyUH� E\á\� VSU]HF]QH� ]�Z\*HM
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Z\PLHQLRQ\P�SU]HSLVHP�:VSyOQRW\��NRQVXOWXM�F�VL
�]�FHQWUDOQ\PL�ZáDG]DPL��Z�SU]\SDGNDFK
NRQLHF]Q\FK���F]\�WH*�WDNLH�SUDZR�OXE�RERZL�]HN�MHVW�SU]\]QDQH�Z\á�F]QLH�V�GRP�NUDMRZ\P"
14. 'OD�SHáQLHMV]HJR�SU]HGVWDZLHQLD�VWDQX�IDNW\F]QHJR�VSUDZ\��RERZL�]XM�FHJR�SUDZRGDw-

VWZD�� WRNX�SRVW
SRZDQLD�RUD]�SLVHPQ\FK�REVHUZDFML�SU]HGáR*RQ\FK�7U\EXQDáRZL��NWyUH
V�� SU]\WDF]DQH� OXE�G\VNXWRZDQH�SRQL*HM�Z�VWRSQLX�SRWU]HEQ\P�GOD�X]DVDGQLHQLD�SRVWa-
nowieQLD�7U\EXQDáX��RGQLHVLRQR�VL
�GR�SURWRNRáX�]�SU]HVáXFKDQLD�

'UXJD�F]
�ü�WU]HFLHJR�]DJDGQLHQLD�RUD]�SLHUZV]H�]DJDGQLHQLH

15. &R� VL
� W\F]\� GUXJLHM� F]
�FL� WU]HFLHJR� ]DJDGQLHQLD�� 7ULEXQDOH� DPPLQLVWUDWLYR� UHJLRQDOH
SUDJQLH�XVWDOLü��F]\�DUW�����XVW����'\UHNW\Z\�5DG\��������]DND]XMH�SD�VWZRP�F]áRQNRw-
VNLP�ZSURZDG]DQLD�SU]HSLVyZ��]JRGQLH�]�NWyU\PL�QDVW
SXMH�DXWRPDW\F]QH�Z\NOXF]HQLH
]� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QLHNWyU\FK� RIHUW�ZHGáXJ� NU\WHULXP� DU\t-
PHW\F]QHJR�� ]DPLDVW� ]RERZL�]DQLD� ]DPDZLDM�F\FK� GR� VWRVRZDQLD� SURFHGXU\�ZHU\ILND�
FML�� RNUH�ORQHM� Z� G\UHNW\ZLH�� GDM�F� RIHUHQWRZL� PR*OLZR�ü� SU]HGVWDZLHQLD� Z\MD�QLH��
:� SLHUZV]\P� ]DJDGQLHQLX� VWDZLD� S\WDQLH�� F]\� SD�VWZD� F]áRQNRZVNLH� PRJ��� SRGF]DV
ZGUD*DQLD�'\UHNW\Z\�5DG\� �������� RGVW�SLü�Z� MDNLPNROZLHN� VWRSQLX� RG� WUH�FL� DUW�� ��
ust. 5.

16. :�RGQLHVLHQLX�GR�GUXJLHM�F]
�FL�WU]HFLHJR�]DJDGQLHQLD��QDOH*\�]DXZD*\ü��*H�DUW�����XVW���
'\UHNW\Z\� ������� Z\PDJD�� DE\� ]DPDZLDM�F\� ZHU\ILNRZDá� V]F]HJyá\� RIHUW�� NWyUH� V�
RF]\ZL�FLH�UD*�FR�QLVNLH��L�]�Z�]ZL�]NX�]�W\P�]RERZL�]XMH�]DPDZLDM�F\FK�GR�*�GDQLD�RG
RIHUHQWD�SU]HGVWDZLHQLD�Z\MD�QLH���$UW�����XVW����]RERZL�]XMH�SRQDGWR�]DPDZLDM�F\FK�GR
ZVND]DQLD��Z�X]DVDGQLRQ\FK�SU]\SDGNDFK��NWyUH�HOHPHQW\� WDNLFK�Z\MD�QLH�� V��GOD�QLFK
QLH�GR�]DDNFHSWRZDQLD��:UHV]FLH�� MH*HOL�NU\WHULXP�XG]LHOHQLD�]DPyZLHQLD�MHVW�QDMQL*V]D
FHQD�� WR� ]DPDZLDM�F\� ]RERZL�]DQL� V�� X]DVDGQLü� SU]HG�.RPLWHWHP�'RUDGF]\P�SRZRáa-
Q\P�'HF\]M�� 5DG\� ]� ��� OLSFD� ����� U�� �2-� ����� �,,��� VWU������ RGU]XFHQLH� RIHUW\�� NWyU�
X]QDMH�]D�UD*�FR�QLVN��

17. *PLQD�0HGLRODQ�&RPXQH�GL�0LODQR�RUD]�U]�G�ZáRVNL�XWU]\PXM����*H�]DVW
SRZDQLH�SURFe-
GXU\�ZHU\ILNDFML�SU]HZLG]LDQHM�Z�DUW�����XVW�����GDM�FHM�RIHUHQWRZL�PR*OLZR�ü�SU]HGVWa-
wienia swoich racji, przez kryterium arytmetyczne jest zgodne z celem tego przepisu.
3RGNUH�ODM���*H�FHOHP�WHJR�SU]HSLVX�MHVW��]JRGQLH�]�RU]HF]HQLHP�7U\EXQDáX�]�GQLD����Ou-
tego 1982 r. w sprawie 76/81 Transporoute przeciwko Ministrowi Robót Publicznych
��������� ����� VWU�� ������ RFKURQD�RIHUHQWyZ�SU]HG� DUELWUDOQ\P�SRVW
SRZDQLHP�]H� VWURQ\
]DPDZLDM�FHJR��.U\WHULXP�DU\WPHW\F]QH�GOD�RGU]XFHQLD�RIHUW�MHVW�FDáNRZLFLH�EH]SLHF]QH�
.ROHMQ��MHJR�]DOHW��MHVW�V]\EV]H�QL*�Z�SU]\SDGNX�SURFHGXU\�SU]HZLG]LDQHM�Z�G\UHNW\ZLH
SRVW
Sowanie.

18. 3RZ\*V]\�DUJXPHQW�QLH�PR*H�E\ü�SRGWU]\PDQ\��.U\WHULXP�PDWHPDW\F]QH�SR]EDwia ofe-
UHQWyZ�� NWyU]\� ]áR*\OL�Z\M�WNRZR�QLVNLH� RIHUW\��PR*OLZR�FL�Z\ND]DQLD�� *H� WH� RIHUW\� V�
SUDZG]LZH��=DVWRVRZDQLH�WHJR�NU\WHULXP�MHVW�VSU]HF]QH�]�]DáR*HQLHP�'\UHNW\Z\��������

D� PLDQRZLFLH� ]� SROLW\N�� SURPRFML� UR]ZRMX� VNXWHF]QHM� NRQNXUHQFML� Z� VIHU]H� UREyW� Eu-
dowlanych.

19. 2GSRZLHG(�QD�GUXJ��F]
�ü�WU]HFLHJR�]DJDGQLHQLD�PXVL�GODWHJR�EU]PLHü��*H�DUW�����XVW���
'\UHNW\Z\� ������� ]DND]XMH� SD�VWZRP� F]áRQNRZVNLP� ZSURZDG]DQLD� SU]HSLVX�� NWyU\

SU]HZLGXMH�DXWRPDW\F]QH�RGU]XFDQLH�RIHUW�]áR*RQ\FK�Z�UDPDFK�SRVW
SRZD��R�]DPyZLe-
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nia publiczne na roboty budowlane zgodnie z kryterium arytmetycznym, zamiast zobo-
ZL�]DQLD� ]DPDZLDM�F\FK� GR� ]DVWRVRZDQLD� SURFHGXU\�ZHU\ILNDFML� RNUH�ORQHM�Z� G\UHNWy-
wie, daj�FHM�RIHUHQWRZL�PR*OLZR�ü�SU]HVWDZLHQLD�Z\MD�QLH��

20. W odniesieniu do pierwszHJR�]DJDGQLHQLD�QDOH*\�]DXZD*\ü��*H�DE\�XPR*OLZLü�RIHUHQWRP
VNáDGDM�F\P�Z\M�WNRZR�QLVNLH�RIHUW\��Z\ND]DQLH��*H�LFK�RIHUW\�V��SUDZG]LZH��5DGD��QD
PRF\�DUW�����XVW����'\UHNW\Z\��������XVWDQRZLáD��FLVáH��V]F]HJyáRZH�SURFHGXU\�ZHU\Ii-
NDFML� RIHUW� SRGHMU]DQ\FK� R� UD*�FR� QLVNLH� FHQ\��&HO� G\UHNW\Z\� E\áE\� ]DJUR*RQ\�� JG\E\
SD�VWZD�F]áRQNRZVNLH�PRJá\��ZGUD*DM�F�DUW�����XVW����G\UHNW\Z\��RGVW�SLü�RG�WUH�FL�WHJR
postanowienia w jakimkolwiek stopniu.

21. 2GSRZLHG(� QD�SLHUZV]H� ]DJDGQLHQLH� SRZLQQD�EU]PLHü��*H�Z\NRQXM�F�'\UHNW\Z
�5DG\
�������SD�VWZD�F]áRQNRZVNLH�QLH�PRJ��RGVW�SLü�Z�*DGQ\P�LVWRWQ\P�VWRSQLX�RG�SRVWa-
QRZLH��$UW�����XVW����WHM�G\UHNW\Z\�

Zagadnienie drugie

22. :�]DJDGQLHQLX�GUXJLP�V�G�NUDMRZ\�VWDZLD�S\WDQLH��F]\�SR�ZGUR*HQLX�DUW�����XVW����'y-
UHNW\Z\�5DG\� �������� EH]� RGVW�SLHQLD�Z� MDNLPNROZLHN� VWRSQLX� RG� MHJR�PHU\WRU\F]QHM
WUH�FL��SD�VWZD�F]áRQNRZVNLH�PRJ��QDVW
SQLH�]PLHQLü�SU]HSLV\�NUDMRZH��D� MH*HOL� WDN�� WR
F]\�PXV]��SRGDü�X]DVDGQLHQLH�WDNLHM�]PLDQ\�

23. 6�G�NUDMRZ\�SRGQLyVá� WR�]DJDGQLHQLH� W\ONR�QD�Z\SDGHN��JG\E\�RGSRZLHG(� QD�SLHUZV]H
]DJDGQLHQLH�EU]PLDáD��*H�SD�VWZD�F]áRQNRZVNLH�PRJ���SRGF]DV�VWRVRZDQLD�DUW�����XVW���
'\UHNW\Z\���������RGVW�SLü�RG�WUH�FL�WHM�G\UHNW\Z\�

24. :� �ZLHWOH� RGSRZLHG]L� X]\VNDQHM� QD� ]DJDGQLHQLH� SLHUZV]H�� GUXJLH� ]DJDGQLHQLH� VWDMH� VL

bezprzedmiotowe.

3LHUZV]D�F]
�ü�WU]HFLHJR�]DJDGQLHQLD

25. :�SLHUZV]HM�F]
�FL�WU]HFLHJR�]DJDGQLHQLD��V�G�NUDMRZ\�SUDJQLH�XVWDOLü��F]\�DUW�����XVW���
'\UHNW\Z\� 5DG\� ������� ]H]ZDOD� SD�VWZRP� F]áRQNRZVNLP� QD� HJ]HNZRZDQLH� ZHU\IL�
NDFML�RIHUW��MH*HOL�RND*��VL
�RQH�UD*�FR�QLVNLH��D�QLH�W\ONR�NLHG\�V��RF]\ZL�FLH�UD*�FR�Qi-
skie.

26. 3URFHGXUD�ZHU\ILNDFML�SRZLQQD�E\ü�VWRVRZDQD�Z�ND*G\P�SU]\SDGNX��NLHG\�]DPDZLDM�F\
EDGDM��RIHUW\��SU]HGVWDZLDM�FH�UD*�FR�QLVNLH�FHQ\��:�NRQVHNZHQFML��EH]�Z]JO
GX�QD�SUyJ
]H]ZDODM�F\�QD�UR]SRF]
FLH�WHM�SURFHGXU\��RIHUHQFL�PRJ��E\ü�SHZQL��*H�QLH�E
G��Z\NOu-
F]HQL� ]� XG]LDáX� Z� SU]HWDUJX� EH]� PR*OLZR�FL� SU]HGVWDZLHQLD� Z\MD�QLH�� GRW\F]�F\FK
SUDZG]LZR�FL�LFK�RIHUW�

27. :\QLND�]�WHJR��*H�RGSRZLHG(�QD�SLHUZV]��F]
�ü�WU]HFLHJR�]DJDGQLHQLD�SRZLQQD�EU]PLHü�
L*�DUW�����XVW����'\UHNW\Z\�5DG\��������]H]ZDOD�SD�VWZRP�F]áRQNRZVNLP�QD�*�GDQLH�
DE\�RIHUW\� E\á\�ZHU\ILNRZDQH�Z�SU]\SDGNX�� NLHG\�Z\GDM�� VL
� E\ü� UD*�FR�QLVNLH�� D� QLH
W\ONR�NLHG\�V��RF]\ZL�FLH�UD*�FR�QLVNLH�

Czwarte zagadnienie

28. :� F]ZDUW\P� ]DJDGQLHQLX�� V�G� NUDMRZ\� SUDJQLH� XVWDOLü�� F]\� ZáDG]H� DGPLQLVWUDF\MQH�
Zá�F]QLH�]�ZáDG]DPL�JPLQ\��PDM��WHQ�VDP�RERZL�]HN�FR�V�G�NUDMRZ\��VWRVRZDQLD�SRVWa-
QRZLH��DUW�����XVW����'\UHNW\Z\�5DG\��������RUD]�RGVW�SLHQLD�RG�NUDMRZ\FK�SU]HSLVyZ
sprzecznych z nimi.
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29. W swoim postanowieniu, z dnia 19 stycznia 1982 r., sprawa 8/81 Becker przeciwko Fi-
nanzamt Muenster-Innenstadt (1982) 53, str. 71 oraz 26 lutego 1986 r., sprawa 152/84
Marshall przeciwko Southampton oraz South-West Hamshire Area Health Authortiy
������������VWU��������7U\EXQDá�RU]HNá��*H�WDP�JG]LH�SRVWDQRZLHQLD�G\UHNW\Z\��R�LOH�FKo-
G]L�R�LFK�WUH�ü��V��EH]ZDUXQNRZH�L�Z\VWDUF]DM�FR�SUHF\]\MQH��WR�WDNLH�SRVWDQRZLHQLD�Po-
J�� E\ü�SU]\WDF]DQH�SU]H]� RVRE
�Z\VW
SXM�F�� SU]HFLZNR�SD�VWZX�� MH*HOL� SD�VWZR� WR� QLH

ZGUR*\áR�WHM�G\UHNW\Z\�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR�Z�SU]HZLG]LDQ\P�WHUPLQLH�OXE

MH*HOL�QLH�ZGUR*\áR�MHM�Z�VSRVyE�SUDZLGáRZ\�

30. 1DOH*\�]DXZD*\ü��*H�SRZRGHP�GOD�NWyUHJR�RVRED�SU\ZDWQD�PR*H��]JRGQLH�]�RNROLF]Qo-
�FLDPL�SRGDQ\PL�SRZ\*HM��SRZRá\ZDü�VL
�QD�SRVWDQRZLHQLD�G\UHNW\Z\�Z�SRVW
SRZDQLX

SU]HG�V�GDPL�NUDMRZ\P�MHVW�WR��*H�RERZL�]NL�Z\QLNDM�FH�]�W\FK�SU]HSLVyZ�V��ZL�*�FH�GOD

ZV]\VWNLFK�ZáDG]�SD�VWZ�F]áRQNRZVNLFK�

31. &R�ZL
FHM�� E\áRE\� VSU]HF]QH� ]�Z�Z� ]DVDG�� WR��*H� SRGF]DV� JG\� RVRED� SU\ZDWQD�PR�

*H�SRZRá\ZDü�VL
�QD�SRVWDQRZLHQLD�G\UHNW\Z\��VSHáQLDM�FH�ZDUXQNL�RNUH�ORQH�SRZy-
*HM�� SRGF]DV� NUDMRZHJR� SRVW
SRZDQLD� V�GRZHJR� FHOHP�X]\VNDQLD�Z\URNX� V�GRZHJR

SU]HFLZNR�ZáDG]RP� DGPLQLVWUDF\MQ\P��ZáDG]H� WH� QLH�PDM�� RERZL�]NX� VWRVRZDü� So-
VWDQRZLH�� G\UHNW\Z\�RUD]�RGVW�SLHQLD�RG� W\FK�SU]HSLVyZ�SUDZD�NUDMRZHJR��NWyUH� V�

Z�NROL]ML�]�QLPL��6W�G�WH*��LOHNURü�ZDUXQNL��]JRGQLH�]�NWyU\PL�7U\EXQDá�X]QDá��*H�RVo-
E\� SU\ZDWQH� PRJ�� SRZRá\ZDü� VL
� QD� SRVWDQRZLHQLD� G\UHNW\Z\� Z� SRVW
SRZDQLX

SU]HG� V�GDPL� NUDMRZ\PL� V�� VSHáQLRQH��ZV]\VWNLH� RUJDQ\� DGPLQLVWUDFML�� WDN*H� RUJDQ\

zdeFHQWUDOL]RZDQH�� WDNLH� MDN� JPLQ\�� V�� ]RERZL�]DQH� GR� VWRVRZDQLD� W\FK� SRVWDQR�

ZLH��

32. =ZD*\ZV]\� V]F]HJyOQLH� QD� DUW�� ��� XVW�� �� '\UHNW\Z\� �������� ]� G\VNXVML� QDG� SLHUw-
V]\P� ]DJDGQLHQLHP� Z\QLND�� *H� MHVW� RQ� EH]ZDUXQNRZ\� L� Z\VWDUF]DM�FR� SUHF\]\MQ\�
DE\�PyJá�E\ü�SU]\WDF]DQ\�Z�SRVW
SRZDQLX�SU]HFLZNR�SD�VWZX��2VRED�SU\ZDWQD�Po-
*H� GODWHJR� SRZRá\ZDü� VL
� QD� WHQ� SU]HSLV� Z� SRVW
SRZDQLX� SU]HG� V�GHP� NUDMRZ\P

RUD]��ELRU�F�SRG�XZDJ
�SRZ\*V]H��MHVW�RF]\ZLVWH��*H�ZV]\VWNLH�RUJDQ\�DGPLQLVWUDFML�
WDN*H�WH�]GHFHQWUDOL]RZDQH�� MDN�JPLQ\��V��]RERZL�]DQH�GR�SRGSRU]�GNRZDQLD�VL
� We-
mu przepisowi.

33. 2GSRZLHG(�QD�F]ZDUWH�]DJDGQLHQLH�SRZLQQD�GODWHJR�EU]PLHü��*H�ZáDG]H�DGPLQLVWUDF\j-
QH�� WDN*H�ZáDG]H� JPLQQH�� SRGOHJDM�� W\P� VDP\P� RERZL�]NRP� MDN� V�G� NUDMRZ\�� MH*HOL

chodzi o stosowanie przepisu art. 29 ust. 5 Dyrektywy Rady 71/305/EEC oraz po-
ZVWU]\P\ZDQLH�VL
�RG�VWRVRZDQLD�W\FK�SU]HSLVyZ�NUDMRZ\FK��NWyUH�V��VSU]HF]QH�]�W\P

przepisem.

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
34. .RV]W\� SRQLHVLRQH� SU]H]� U]�G� KLV]SD�VNL�� U]�G� ZáRVNL� RUD]� .RPLVM
� :VSyOnot Euro-

SHMVNLFK�� NWyUH� SU]HGVWDZLá\� 7U\EXQDáRZL� VZRM�� LQWHUSUHWDFM
�� QLH� SRGOHJDM�� ]ZURWRZL�

3RQLHZD*�SRVW
SRZDQLD�WH��R�LOH�FKRG]L�R�VWURQ\�JáyZQHJR�SRVW
SRZDQLD��V��F]
�FL��So-
VW
SRZDQLD�WRF]�FHJR�VL
�SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�GRW\F]�FD�NRV]WyZ�QDOH*\�GR

teJR�V�GX�
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Sentencja  orzeczenia

W oparciu o te podstawy,

75<%81$à

w odpowiedzi na zagadnienia przedstawione przez Tribunale amministrativo regionale per la
/RPEDUGLD�ZH�ZQLRVNX�]�GQLD����JUXGQLD������U���XVWDOD�FR�QDVW
SXMH�

(1)  $UW�� ��� XVW�� �� '\UHNW\Z\� 5DG\� ������� ]DND]XMH� SD�VWZRP� F]áRQNRZVNLP� VWRVRZDQLD
SU]HSLVyZ�� NWyUH�Z\PDJDM�� DXWRPDW\F]QHJR� RGU]XFHQLD� RIHUW� ]áR*RQ\FK�Z� UDPDFK� ]a-
PyZLH�� SXEOLF]Q\FK� ZHGáXJ� NU\WHULXP� DU\WPHW\F]QHJR�� ]DPLDVW� ]RERZL�]DQLD� ]DPa-
ZLDM�F\FK� GR� VWRVRZDQLD� SURFHGXU\� ZHU\ILNDFML� RNUH�ORQHM� Z� G\UHNW\ZLH�� GDM�FHM� RIe-
UHQWRZL�PR*OLZR�ü�SU]HGVWDZLHQLD�Z\MD�QLH��

(2)  6WRVXM�F�'\UHNW\Z
�5DG\��������((&��SD�VWZD�F]áRQNRZVNLH�QLH�PRJ��RGVW�SLü�Z�*Dd-
Q\P�LVWRWQ\P�VWRSQLX�RG�SRVWDQRZLH��DUW�����XVW����WHM�G\UHNW\Z\�

(3)  $UW�����XVW����'\UHNW\Z\�5DG\��������]H]ZDOD�SD�VWZRP�F]áRQNRZVNLP�*�GDü�ZHU\Ii-
NDFML�RIHUW��NLHG\�WH�Z\GDM��VL
�E\ü�UD*�FR�QLVNLH��D�QLH�W\ONR�MH*HOL�V��RF]\ZL�FLH�UD*�FR

niskie.
(4)  :áDG]H�DGPLQLVWUDF\MQH�� WDN*H�ZáDG]H�JPLQ��SRGOHJDM�� WHPX�VDPHPX�RERZL�]NRZL� MDN

V�G� NUDMRZ\�� MH*HOL� FKRG]L� R� VWRVRZDQLH� SRVWDQRZLH�� DUW�� ��� XVW�� �� '\UHNW\Z\� 5DG\

�������((&�RUD]�SRZVWU]\PDQLH�VL
�RG�VWRVRZDQLD�W\FK�NUDMRZ\FK�SU]HSLVyZ�SUDZQ\FK�

NWyUH�V��]�QLPL�VSU]HF]QH�

3.6  25=(&=(1,(��75<%81$à8��=��'1,$�����*58'1,$��������5�
W  SPRAWIE  C-3/88  („RE  DATA  PROCESSING”)

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM

1LHGRSHáQLHQLH� ]RERZL�]D�� SU]H]� SD�VWZR� F]áRQNRZVNLH� ±� =DPyZLHQLD� SXEOLF]QH� QD� GRV�

WDZ\�Z� VHNWRU]H� SU]HWZDU]DQLD� GDQ\FK� ±�3U]HGVL
Z]L
FLD� E
G�FH� F]
�FLRZR� OXE� FDáNRZLFLH

ZáaVQR�FL�� SXEOLF]Q�� ±� .UDMRZH� XVWDZRGDZVWZR� QLH]JRGQH� ]H� ]RERZL�]DQLDPL� Z\QLNDM��
cymi z prawa wspólnotowego.
Sprawa C-3/88.
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������VWU������

Daty:

DOKUMENTU: 05/12/1989
WNIOSKU: 06/01/1988

Streszczenie

1. =DVDGD�UyZQHJR�WUDNWRZDQLD��NWyUHM�V]F]HJyáRZR�GRW\F]��DUW�����L����7UDNWDWX��]DEUDQLD
QLH�W\ONR�MDZQHM�G\VNU\PLQDFML�]H�Z]JO
GX�QD�QDURGRZR�ü��OHF]�UyZQLH*�XNU\W\FK�IRUP�G\s-
NU\PLQDFML��NWyUH�SRSU]H]�]DVWRVRZDQLH�LQQ\FK�NU\WHULyZ�UR]Uy*QLHQLD�SURZDG]��Z�JUXQFLH

rzeczy do tych samych skutków.
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2. :\M�WNL�RG�VZRERG\�]DNáDGDQLD�SU]HGVL
ELRUVWZ�L�VZRERG\��ZLDGF]HQLD�XVáXJ�SU]HZLG]La-
QH�Z�DUW�����XVW����L�DUW�����7UDNWDWX�(:*��PXV]��RJUDQLF]Dü�VL
�GR�W\FK�G]LDáD��Z\PLe-
QLRQ\FK�Z�DUW�����L�����NWyUH�]DZLHUDM��VDPH�Z�VRELH�EH]SR�UHGQL�L�V]F]HJyOQ\�]ZL�]HN�]H

VSUDZRZDQLHP�XU]
GRZHM�ZáDG]\��1LH�MHVW� WDN�Z�SU]\SDGNX�G]LDáDOQR�FL�]ZL�]DQHM�]�SUo-
MHNWRZDQLHP��SURJUDPRZDQLHP�L�HNVSORDWDFM�� V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�GOD�ZáDG]

SXEOLF]Q\FK�� JG\*� MHVW� WR� G]LDáDOQR�ü�R� FKDUDNWHU]H� WHFKQLF]Q\P�� D�ZL
F� QLH� ]ZL�]DQD� ]H

VSUDZRZDQLHP�ZáDG]\�XU]
GRZHM�

3. 3D�VWZR�F]áRQNRZVNLH��NWyUH�VWDQRZL��*H�W\ONR�SU]HGVL
ELRUVWZD��Z�NWyU\FK�ZV]\VWNLH�OXE�ZL
k-
V]R�FLRZH�XG]LDá\�SR]RVWDM��EH]SR�UHGQLR�OXE�SR�UHGQLR�Z�SRVLDGDQLX�SXEOLF]Q\P�E�G(�SD�-
VWZD�PRJ��]DZLHUDü�XPRZ\�QD�RSUDFRZ\ZDQLH�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�GOD�SRWU]HE

ZáDG]�SXEOLF]Q\FK��QLH�Z\SHáQLD�W\P�VDP\P�]RERZL�]D��Z\QLNDM�F\FK�]�DUW�����L����7UDNWDWX

L�'\UHNW\Z\�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��Sublicznych na dostawy.

Strony

w sprawie C-3/88
.RPLVMD� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQD� SU]H]� *XLGR� %HUDUGLV�� F]áRQND� 'HSDUWa-
PHQWX�3UDZQHJR�.RPLVML�� G]LDáDM�FHJR� MDNR�SHáQRPRFQLN�� �ZLDGF]�FHJR�XVáXJL�Z�/XNVHm-
EXUJX�Z�ELXU]H�*HRUJLRVD�.UHPOLVD��F]áRQND�'HSDUWDPHQWX�3UDZQHJR�.RPLVML��:DJQHU�&Hn-
tre, Kirchberg,
powód
przeciwko
5HSXEOLFH�:áRVNLHM�� UHSUH]HQWRZDQHM� SU]H]�3URIHVRUD�/XLJL�)HUUDUL�%UDYR�� 6]HID�'\SORPa-
W\F]QHJR�'HSDUWDPHQWX�3UDZQHJR�0LQLVWHUVWZD�6SUDZ�=DJUDQLF]Q\FK��G]LDáDM�FHJR�MDNR�SHá-
QRPRFQLN�� SU]\�ZVSyáSUDF\� ]� ,YR�%UDJXJOL���$YYRFDWR� GHOOR� 6WDWR�� �ZLDGF]�FHJR� XVáXJL�Z
/XNVHPEXUJX�SU]\�$PEDVDG]LH�:áRVNLHM����UXH�0DULH�$GHODG¶GH�
pozwanemu,

:1,26(.�R�VWZLHUG]HQLH��*H�5HSXEOLND�:áRVND�QLH�Z\SHáQLáD�VZRLFK�]RERZL�]D��Z\QLNa-
M�F\FK�]�DUW����� L����7UDNWDWX�(:*�RUD]�'\UHNW\Z\�5DG\�������]�GQLD����JUXGQLD������ U�
NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� �2-� ������ /� ���
str. 1),

75<%81$à
Z�VNáDG]LH��2��'XH�±�3U]HZRGQLF]�F\��6LU�*RUGRQ�6O\QQ�L�)�$��6FKRFNZHLOHU��3U]HZRGQLF]�-
F\�,]E�7U\EXQDáX���*�)�0DQFLQL��5�-ROLHW��-�&��0RLWLQKR�GH�$OPHLGD�RUD]�*�&�5RGULJH]�,JOe-
VLDLV�±�6
G]LRZLH�
Rzecznik Generalny: J.Mischo
6HNUHWDU]���'�/RXWHUPDQ��*áyZQ\�$GPLQLVWUDWRU�
XZ]JO
GQLDM�F�SURWRNyá�]�UR]SUDZ\�L�Z�QDZL�]DQLX�GR�UR]SUDZ\�]�GQLD����F]HUZFD������U���SR
Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR��SU]HGVWDZLRQHM�QD�SRVLHG]HQLX�Z�GQLX���SD(G]LHr-
QLND������U���RU]HND��FR�QDVW
SXMH�

Podstawy  orzeczenia

1. 3RSU]H]�]áR*HQLH�ZQLRVNX�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX���VW\F]QLD������U���.RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZV]F]
áD�SRVW
SRZDQLH�Z�WU\ELH�DUW������7UDNWDWX�(:*�ZQRV]�F
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R� VWZLHUG]HQLH��*H�SU]\MPXM�F�SU]HSLV\�� QD�PRF\�NWyU\FK� W\ONR�SU]HGVL
ELRUVWZD��Z�NWó-
U\FK�ZV]\VWNLH�OXE�ZL
NV]R�FLRZH�XG]LDá\�SR]RVWDM��EH]SR�UHGQLR�OXE�SR�UHGQLR�Z�SRVLa-
GDQLX�SXEOLF]Q\P�E�G(�SD�VWZD��PRJ��]DZLHUDü�XPRZ\�]�3D�VWZHP�:áRVNLP�Z�VSUDZLH
RSUDFRZ\ZDQLD�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�GOD�SRWU]HE�ZáDG]�SXEOLF]Q\FK��5HSXEOi-
ND�:áRVND�QLH�Z\SHáQLáD�]RERZL�]D��Z\QLNDM�F\FK�]�DUW�����L����7UDNWDWX�(:*�L�'\UHk-
W\Z\�������GRW\F]�FHM�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��2-������
/� ���� VWU�� ��� ]ZDQHM� GDOHM� ÄG\UHNW\Z�´��� .RPLVMD� ]ZUyFLáD� XZDJ
�� *H� RERZL�]XM�FH� ZH
:áRV]HFK�XVWDZRGDZVWZR�XSRZD*QLDáR�SD�VWZR�GR�]DZLHUDQLD�XPyZ�Z�ZLHOX�VHNWRUDFK
G]LDáDOQR�FL� SXEOLF]QHM� �SRGDWNL�� ]GURZLH�� UROQLFWZR� L� ZáDVQR�ü� PLHMVND�� W\ONR� ]� W\PL
SU]HGVL
ELRUVWZDPL��Z�NWyU\FK�ZV]\VWNLH�OXE�ZL
NV]R�FLRZH�XG]LDá\�SR]RVWDM��EH]SR�UHd-
QLR�OXE�SR�UHGQLR�Z�SRVLDGDQLX�SXEOLF]Q\P�E�G(�SD�VWZD��.RPLVMD�GRV]áD�GR�ZQLRVNX��*H
SU]HSLV\� WH� SR]RVWDM�� Z� VSU]HF]QR�FL� ]� Z\*HM� Z\PLHQLRQ\PL� SU]HSLVDPL� SUDZD� ZVSyO�
noWRZHJR� L�Z�GQLX���JUXGQLD������U��Z\VWRVRZDáD�SLVPR�]� IRUPDOQ\P�SRZLDGRPLHQLHP
GR�5]�GX�:áRVNLHJR��UR]SRF]\QDM�F�W\P�VDP\P�SURFHGXU
�SU]HZLG]LDQ��Z�DUW������7UDk-
tatu.

2. :�GQLX��� OLSFD� ����� U��� XZ]JO
GQLDM�F�EUDN�RGSRZLHG]L�5]�GX�:áRVNLHJR��.RPLVMD� Go-
VWDUF]\áD�XPRW\ZRZDQ��RSLQL
��R�NWyUHM�PRZD�Z�DUW������7UDNWDWX�

3. 1D�ZQLRVHN�5]�GX�:áRVNLHJR� RGE\á\� VL
� GZD� VSRWNDQLD� ]�.RPLVM��� MHGQR�Z�5]\PLH�Z

dniach 25–27 stycznia 1987 r., drugie w Brukseli w dniu 10 marca 1987 r., w celu wyja-
�QLHQLD� V\WXDFML�� :� GQLX� �� PDMD� ����� U�� 5]�G� :áRVNL� SU]HGVWDZLá� VZRMH� VWDQRZLVNR

Z�VSUDZLH�XPRW\ZRZDQHM�RSLQLL��.RPLVMD�X]QDáD�WR�VWDQRZLVNR�]D�QLHZ\VWDUF]DM�FH�L�]Ge-
cyGRZDáD�VL
�ZV]F]�ü�SRVW
SRZDQLH�

4. :�FHOX�SHáQLHMV]HJR�REUD]X�VWDQX�IDNW\F]QHJR��SURFHGXU\�RUD]�DUJXPHQWyZ�SU]HGVWDZLo-
Q\FK�SU]H]�VWURQ\��NWyUH�]RVWDá\�ZVSRPQLDQH�OXE�UR]ZD*RQH�SRQL*HM�MHG\QLH�Z�VWRSQLX�So-
WU]HEQ\P�GOD�X]DVDGQLHQLD�GHF\]ML��RGQLHVLRQR�VL
�GR�SURWRNRáX�]�UR]SUDZ\�

1LHGRSHáQLHQLH�RERZL�]NyZ�]�DUW�����L����7UDNWDWX�(:*�

5. :�RSLQLL�.RPLVML��SU]HSLV\�VWDQRZL�FH��*H� MHG\QLH�SU]HGVL
ELRUVWZD��Z�NWyU\FK�ZV]\Vt-
NLH� OXE�ZL
NV]R�FLRZH�XG]LDá\� SR]RVWDM�� EH]SR�UHGQLR� OXE�SR�UHGQLR�Z�SRVLDGDQLX� Su-
EOLF]Q\P�E�G(�SD�VWZD��PRJ�� ]DZLHUDü�XPRZ\�]�3D�VWZHP�:áRVNLP�Z�VSUDZLH�RSUa-
FRZ\ZDQLD� V\VWHPyZ� SU]HWZDU]DQLD� GDQ\FK� GOD� SRWU]HE� ZáDG]� SXEOLF]Q\FK�� FKRFLD*

PDM�� ]DVWRVRZDQLH�EH]� Uy*QLF\�GR�SU]HGVL
ELRUVWZ�ZáRVNLFK� L� W\FK�SRFKRG]�F\FK� ]� Ln-
Q\FK�SD�VWZ�F]áRQNRZVNLFK��V��G\VNU\PLQDF\MQH�L�VWDQRZL��EDULHU
�GOD�VZRERG\�]DNáa-
GDQLD�SU]HGVL
ELRUVWZ�L�VZRERG\��ZLDGF]HQLD�XVáXJ�SU]HZLG]LDQ\FK�Z�DUW�����L����7UDk-
tatu.

6. 5]�G�:áRVNL� WZLHUG]L�SU]HGH�ZV]\VWNLP��*H�NZHVWLRQRZDQH�XVWDZ\� L� UR]SRU]�G]HQLD�QLH

ZSURZDG]DM�� UR]Uy*QLHQLD� ]H�Z]JO
GX�QD�QDURGRZR�ü�SU]HGVL
ELRUFyZ�� NWyU]\�PRJ�� ]a-
ZLHUDü�XPRZ\�Z�W\P�]DNUHVLH��:�UH]XOWDFLH��]ZD*\ZV]\�*H�3D�VWZR�:áRVNLH�SRVLDGD�FDá\

OXE�ZL
NV]R�FLRZ\�XG]LDá�QLH�W\ONR�Z�QLHNWyU\FK�ILUPDFK�ZáRVNLFK��OHF]�UyZQLH*�Z�QLHNWó-
U\FK� ILUPDFK� ]� LQQ\FK� SD�VWZ� F]áRQNRZVNLFK�� RE\GZD� URG]DMH� SU]HGVL
ELRUVWZ� PRJ�

XF]HVWQLF]\ü�EH]�G\VNU\PLQDFML�ZH�ZSURZDG]DQLX�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK��NWyUH

VWDQRZL��SU]HGPLRW�VSRUX�
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7. =JRGQLH�]�RU]HF]QLFWZHP��]DVDGD�UyZQHJR�WUDNWRZDQLD��NWyUHM�V]F]HJyáRZR�GRW\F]��DUW�
��� L� ��� 7UDNWDWX�� ]DEUDQLD� QLH� W\ONR� MDZQHM� G\VNU\PLQDFML� ]H�Z]JO
GX� QD� QDURGRZR�ü�
OHF]�UyZQLH*�ZV]HONLFK�XNU\W\FK�IRUP�G\VNU\PLQDFML��NWyUH�SRSU]H]�]DVWRVRZDQLH�LQQ\FK
NU\WHULyZ� UR]Uy*QLHQLD� SURZDG]�� Z� JUXQFLH� U]HF]\� GR� WHJR� VDPHJR� UH]XOWDWX� �SDWU]
]ZáDV]F]D�RU]HF]HQLH�]�GQLD����SD(G]LHUQLND������U��Z�VSUDZLH�������%RXVVDF�SU]HFLZNR
Gerstenmeierowi (( 1980)) ECR 3427).

8. &KRFLD*� NZHVWLRQRZDQH� XVWDZ\� L� UR]SRU]�G]HQLD� PDM�� ]DVWRVRZDQLH� EH]� Uy*QLF\� GR
ZV]\VWNLFK�SU]HGVL
ELRUFyZ��F]\�WR�QDURGRZR�FL�ZáRVNLHM�F]\�WH*�REFHM��Z�JUXQFLH�U]HF]\
G]LDáDM��RQH�QD� U]HF]�SU]HGVL
ELRUVWZ�ZáRVNLFK�� -DN�]DXZD*\áD�.RPLVMD�� F]HPX�QLH�]a-
SU]HF]\á�5]�G�:áRVNL��QLH� LVWQLHM��REHFQLH� ILUP\�]DMPXM�FH�VL
�SU]HWZDU]DQLHP�GDQ\FK
SRFKRG]�FH�]�LQQ\FK�SD�VWZ�F]áRQNRZVNLFK��Z�NWyU\FK�ZV]\VWNLH�OXE�ZL
NV]R�ü�XG]La-
áyZ�E\áDE\�ZáRVN��ZáDVQR�FL��SXEOLF]Q��

9. 8]DVDGQLDM�F�Z\PyJ�ZáDVQR�FL�SXEOLF]QHM��5]�G�:áRVNL� WZLHUG]L��*H� MHVW� WR�QLH]E
GQH�
E\�ZáDG]H�SXEOLF]QH�PRJá\�NRQWURORZDü�UHDOL]DFM
�]DPyZLH��Z�FHOX�PRG\ILNDFML�SUDF�Z
]DOH*QR�FL� RG� QRZ\FK� V\WXDFML�� NWyUH� E\á\� QLHSU]HZLG]LDQH� Z� FKZLOL� SRGSLV\ZDQLD
XPyZ��8ZD*D�WDN*H��*H�GOD�SHZQ\FK�W\SyZ�G]LDáD���NWyUH�SU]HGVL
ELRUVWZD�PXV]��UHDOi-
]RZDü�� ]ZáDV]F]D�Z� VHNWRUDFK� VWUDWHJLF]Q\FK�� NWyUH� GRW\F]��� WDN� MDN�Z� REHFQ\P�SU]y-
SDGNX� GDQ\FK� SRXIQ\FK�� SD�VWZR�PXVL�PLHü�PR*OLZR�ü� ]DWUXGQLHQLD� SU]HGVL
ELRUVWZD�
co do któreJR�PD�SHáQH�]DXIDQLH�

10. :�W\P�Z]JO
G]LH�QDOH*\� VWZLHUG]Lü�� L*�5]�G�:áRVNL�PLDá� GR�G\VSR]\FML�Z\VWDUF]DM�FH
PR*OLZR�FL�SUDZQH��E\�E\ü�Z�VWDQLH�PRG\ILNRZDü�SUDFH�Z�]DOH*QR�FL�RG�QRZ\FK�L�QLe-
SU]HZLG]LDQ\FK� V\WXDFML� L� E\� ]DSHZQLü� ]JRGQR�ü� ]� LQWHUHVHP� RJyOQ\P�� D� ]� P\�O�� R
RFKURQLH� SRXIQR�FL� SU]HGPLRWRZ\FK� GDQ\FK� 5]�G� PyJá� SU]\M�ü� �URGNL�� NWyUH� E\á\E\
PQLHM�UHVWU\NF\MQH�Z�VWRVXQNX�GR�VZRERG\�]DNáDGDQLD�SU]HGVL
ELRUVWZ�L�VZRERG\��ZLDd-
F]HQLD�XVáXJ��QL*�WH�NZHVWLRQRZDQH��]ZáDV]F]D�SRSU]H]�QDáR*HQLH�RERZL�]NX�GRFKRZDQLD
WDMHPQLF\�SU]H]�SHUVRQHO�SU]HGVL
ELRUVWZ��NWyU\FK�E\�WR�GRW\F]\áR��SU]\�F]\P�QDUXV]HQLH
RERZL�]NX�PRJáRE\�GDü�SRGVWDZ
�GR�ZV]F]
FLD�SRVW
SRZDQLD�NDUQHJR��:�GRNXPHQWDFK
SU]HGáR*RQ\FK�GR�7U\EXQDáX�QLH�PD�QLF��FR�ZVND]\ZDáRE\��*H�SHUVRQHO�SU]HGVL
ELRUVWZ�
Z�NWyU\FK�QLH�E\áRE\�ZL
NV]R�FLRZHJR�ZáRVNLHJR�XG]LDáX�SXEOLF]QHJR��QLH�PyJáE\�Uyw-
QLH�HIHNW\ZQLH�VSURVWDü�WHPX�]RERZL�]DQLX�

11. 5]�G�:áRVNL�XWU]\PXMH�UyZQLH*��*H�]H�Z]JO
GX�QD�LFK�SRXIQR�ü��F]\QQR�FL�QLH]E
GQH�GR
SURZDG]HQLD�SU]HGPLRWRZ\FK�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK��]ZL�]DQH�V��]H�VSUDZo-
ZDQLHP�ZáDG]\�XU]
GRZHM�Z�UR]XPLHQLX�DUW�����

12. -DN� 7U\EXQDá� ]DXZD*\á� MX*� SRSU]HGQLR� �SDWU]� RU]HF]HQLH� ]� GQLD� ��� F]HUZFD� ����� U�� Z
VSUDZLH������5H\QHUV�SU]HFLZNR�%HOJLL� ���������(&5�������Z\M�WNL�RG�VZRERG\�]DNáa-
GDQLD�SU]HGVL
ELRUVWZ�L�VZRERG\��ZLDGF]HQLD�XVáXJ��R�NWyU\FK�PRZD�Z�DUW�����XVW����L�Z
DUW�����7UDNWDWX�(:*�PXV]��RJUDQLF]Dü�VL
�GR�W\FK�F]\QQR�FL�Z\PLHQLRQ\FK�Z�DUW����
L�����NWyUH�VDPH�Z�VRELH�Z\ND]XM��EH]SR�UHGQL�L�V]F]HJyOQ\�]ZL�]HN�]H�VSUDZRZDQLHP
ZáDG]\�XU]
GRZHM��1LH�PD�WR�MHGQDN�]DVWRVRZDQLD�Z�W\P�SU]\SDGNX��JG\*�SU]HGPLRWRZH
F]\QQR�FL��NWyUH�GRW\F]��SURMHNWRZDQLD��SURJUDPRZDQLD�L�HNVSORDWDFML�V\VWHPX�SU]HWZa-
U]DQLD�GDQ\FK��PDM��FKDUDNWHU�WHFKQLF]Q\�L�Z�]ZL�]NX�]�W\P�EH]SR�UHGQLR�QLH�]ZL�]DQ\
ze sprawoZDQLHP�ZáDG]\�XU]
GRZHM�

13. :UHV]FLH��5]�G�:áRVNL�XZD*D��*H�XZ]JO
GQLDM�F�FHO�SU]HGPLRWRZ\FK�V\VWHPyZ�SU]HWZa-
U]DQLD� GDQ\FK� L� SRXIQ\� FKDUDNWHU� SU]HWZDU]DQ\FK� GDQ\FK�� F]\QQR�FL� QLH]E
GQH� GR� LFK
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SURZDG]HQLD�GRW\F]��ZáRVNLHM�SROLW\NL�Z�VHNWRU]H�SXEOLF]Q\P�Z�UR]XPLHQLX�DUW�����XVW���
Traktatu.

14. ,�WHQ�DUJXPHQW�UyZQLH*�PXVL�E\ü�RGU]XFRQ\��1DOH*\�MHG\QLH�ZVND]Dü��*H�SRXIQ\�FKDUDk-
WHU� ]DGD��� GOD� NWyU\FK� ]RVWDQ�� XWZRU]RQH�SU]HGPLRWRZH� V\VWHP\�SU]HWZDU]DQLD� GDQ\FK
QLH�MHVW�Z\VWDUF]DM�F\��E\�XVWDOLü��*H�SRZVWDZDáRE\�MDNLHNROZLHN�]DJUR*HQLH�GOD�SROLW\NL
SXEOLF]QHM�� JG\E\� SU]HGVL
ELRUVWZD� ]� LQQ\FK� SD�VWZ� F]áRQNRZVNLFK� X]\VNLZDá\� ]DPó-
ZLHQLD�QD�XWZRU]HQLH� L� SURZDG]HQLH� W\FK� V\VWHPyZ��1DOH*\� WDN*H�SDPL
WDü��*H�SRXIQ\
FKDUDNWHU�SU]HWZDU]DQ\FK�SU]H]�V\VWHP\�GDQ\FK�PR*H�E\ü�]DEH]SLHF]RQ\��MDN�]DXZD*o-
QR�SRZ\*HM�� SRSU]H]�]RERZL�]DQLH�GRFKRZDQLD� WDMHPQLF\��EH]�*DGQHM�SRWU]HE\�RJUDQi-
F]DQLD�VZRERG\�]DNáDGDQLD�SU]HGVL
ELRUVWZ�DQL�VZRERG\��ZLDGF]HQLD�XVáXJ�

15. =�SRZ\*V]\FK� UR]ZD*D��Z\QLND��*H� ]DU]XW� RSLHUDM�F\� VL
� QD�QLHGRSHáQLHQLX�Z\PRJyZ
DUW�����L����7UDNWDWX�PXVL�E\ü�XWU]\PDQ\�

Nieprzestrzeganie Dyrektywy 77/62/EEC

16. .RPLVMD� XZD*D��*H� ]DNZHVWLRQRZDQH� XVWDZ\� L� UR]SRU]�G]HQLD� QDUXV]DM�� SRVWDQRZLHQLD
G\UHNW\Z\�Z�]DNUHVLH�GRW\F]�F\P�]DNXSX�SU]H]�ZáDG]H�SXEOLF]QH�VSU]
WX�QLH]E
GQHJR
GR� ZSURZDG]HQLD� SU]HGPLRWRZ\FK� V\VWHPyZ� SU]HWZDU]DQLD� GDQ\FK�� =ZD*\ZV]\�� *H
VSU]
W� WDNL� MHVW�QDOH*DáRE\�WUDNWRZDü�MDNR�ÄSURGXNW\´�Z�UR]XPLHQLX�DUW����XVW����SNW� �D�
G\UHNW\Z\�D�ZDUWR�ü�RGSRZLHGQLFK�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�SU]HNUDF]D�NZRW

RNUH�ORQ��Z�DUW�����RGSRZLHGQLH�ZáDG]H�SRZLQQ\�E\á\�SU]HVWU]HJDü�SURFHGXU�XG]LHODQLD
]DPyZLH��� RNUH�ORQ\FK�Z� G\UHNW\ZLH� L� Z\SHáQLü� ]RERZL�]DQLD� SU]HZLG]LDQH�Z� DUW�� ��
NWyU\� Z\PDJD�� E\� RJáRV]HQLD� R� WDNLFK� ]DPyZLHQLDFK� E\á\� SXEOLNRZDQH� Z� ']LHQQLNX
8U]
GRZ\P�:VSylnot Europejskich.

17. 5]�G�:áRVNL� QLH� ]JDG]D� VL
�� WZLHUG]�F� SR� SLHUZV]H��*H� RSUyF]� ]DNXSX� VSU]
WX�� V\VWHP
SU]HWZDU]DQLD�GDQ\FK�REHMPXMH�XWZRU]HQLH��SODQRZDQLH�� LQVWDODFM
��XWU]\PDQLH� L�RGELyU
WHFKQLF]Q\�V\VWHPX��D�F]DVDPL�UyZQLH*�MHJR�HNVSORDWDFM
��:VSyá]DOH*QR�ü�SRPL
G]\�Wy-
PL�F]\QQR�FLDPL�R]QDF]D��*H�SHáQD�RGSRZLHG]LDOQR�ü�]D�ZSURZDG]HQLH�V\VWHPyZ�SU]e-
WZDU]DQLD�GDQ\FK�Z\PLHQLDQ\FK�Z�XVWDZDFK�L�UR]SRU]�G]HQLDFK�PXVL�VSRF]�ü�QD�MHGQ\P
SU]HGVL
ELRUVWZLH��'ODWHJR�WH*��ELRU�F�SRG�XZDJ
��*H�VSU]
W�MHVW�SRPRFQLF]\P�HOHPHQWHP
GOD�WZRU]HQLD�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK��G\UHNW\ZD�QLH�PD�WX�]DVWRVRZDQLD��5]�G
:áRVNL�GRGDMH��*H�]JRGQLH�]�DUW����SNW��D��G\UHNW\Z\��SRM
FLH�]DPyZLH��SXEOLF]Q\FK�QD
GRVWDZ\� GRW\F]\� MHG\QLH� ]DPyZLH��� NWyU\FK� ]DVDGQLF]\P� SU]HGPLRWHP� MHVW� GRVWDZD
produktów.

18. $UJXPHQWX� WHJR� QLH� PR*QD� SU]\M�ü�� 0R*QD� RGG]LHOLü� ]DNXS� VSU]
WX� QLH]E
GQHJR� GR
XWZRU]HQLD� V\VWHPyZ�SU]HWZDU]DQLD� GDQ\FK� RG� F]\QQR�FL� ]ZL�]DQ\FK� ]� MHJR� SURMHNWo-
ZDQLHP� L� HNVSORDWDFM��� 5]�G�:áRVNL�PyJá� ]ZUyFLü� VL
� GR� ILUP� VSHFMDOL]XM�F\FK� VL
� Z
RSUDFRZ\ZDQLX� RSURJUDPRZDQLD� ]OHFDM�F� XWZRU]HQLH� SU]HGPLRWRZ\FK� V\VWHPyZ� SU]e-
WZDU]DQLD� GDQ\FK� L� ]JRGQLH� ]� G\UHNW\Z�� PyJá� GRNRQDü� ]DNXSX� VSU]
WX� VSHáQLDM�FHJR
specyfikacje techniczne ustalone przez takie firmy.

19. 5]�G�:áRVNL�WZLHUG]L�QDVW
SQLH��*H�'HF\]MD�5DG\��������((&�]�GQLD����ZU]H�QLD������U�
SU]\MPXM�FD�ZLHOROHWQL�SURJUDP�����������Z�G]LHG]LQLH�SU]HWZDU]DQLD�GDQ\FK��2-������
/������VWU�������]�Sy(QLHMV]��SRSUDZN��]DZDUW��Z�'HF\]ML��������((&�]�GQLD����OLVWRSDGD
�����U���2-�������/������VWU������SRZLQQD�E\ü�LQWHUSUHWRZDQD�Z�WHQ�VSRVyE��*H�GR�F]DVX
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XNR�F]HQLD�SURJUDPX�SR]RVWDMH�Z�PRF\� W\PF]DVRZH�]ZROQLHQLH�SU]HZLG]LDQH�Z�DUW�� �
ust. 1 pkt (h) dyrektywy.

20. =JRGQLH� ]� W\P� SRVWDQRZLHQLHP�� SRGPLRW� ]DPDZLDM�F\� QLH� PXVL� VWRVRZDü� SURFHGXU
SU]HZLG]LDQ\FK�Z�DUW����XVW����L���ÄGOD�]DPyZLH��QD�GRVWDZ\�VSU]
WX�Z�G]LHG]LQLH�SU]e-
WZDU]DQLD� GDQ\FK�� SRGOHJDM�F\FK� ND*GHM� GHF\]ML� 5DG\� SU]\M
WHM� QD� ZQLRVHN� .RPLVML�
RNUH�ODM�F�SU]\�W\P�NDWHJRULH�PDWHULDáX��GOD�NWyUHJR�REHFQH�]ZROQLHQLH�QLH�PLDáRE\�]a-
VWRVRZDQLD��3R���VW\F]QLD������ U���QLH�PR*QD� MX*�E
G]LH�RGZRá\ZDü�VL
�GR�QLQLHMV]HJR
]ZROQLHQLD��FK\ED�*H�QD�SRGVWDZLH�GHF\]ML�5DG\�SRGM
WHM�QD�ZQLRVHN�.RPLVML�GRW\F]�F\
SU]HVXQL
FLD�WHM�Gaty”.

21. 'HF\]MH�Z\PLHQLRQH�SU]H]�5]�G�:áRVNL�]RVWDá\�SU]\M
WH�Z�RSDUFLX�R�DUW������7UDNWDWX�
D�QLH�Z�WU\ELH�DUW����XVW����SNW��K��G\UHNW\Z\��2GQRV]��VL
�RQH�GR�UHDOL]DFML�SURJUDPX�Z
G]LHG]LQLH�SU]HWZDU]DQLD�GDQ\FK��NWyU\�QLH�GRW\F]\�±�EH]SR�UHGQLR�DQL�SR�UHGQLR�±�]DVDG
VWRVRZDQ\FK�SU]\�XG]LHODQLX�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�VSU]
WX�GR�SU]HWZDU]a-
nia danych.

22. :�DUJXPHQWDFML�5]�GX�:áRVNLHJR��SU]HGPLRWRZH�]DPyZLHQLD�QD�GRVWDZ\�UyZQLH*�QDOe-
*�� GR�Z\M�WNyZ�� R� NWyU\FK�PRZD�Z� DUW�� �� XVW�� �� SNW� �J�� G\UHNW\Z\�� NWyU\� XSRZD*QLD
SRGPLRW� ]DPDZLDM�F\� GR� RGVW�SLHQLD� RG� VWRVRZDQLD� SURFHGXU� SU]HZLG]LDQ\FK�Z� DUW�� �
XVW���� L���Z�SU]\SDGNX�Ä]DPyZLH�� XG]LHODQ\FK�QD�GRVWDZ\��NWyUH�]JRGQLH�]�XVWDZDPL�
DNWDPL� QRUPDW\ZQ\PL� QL*V]HJR� U]
GX� OXE� DNWDPL� DGPLQLVWUDF\MQ\PL� GDQHJR� SD�VWZD
F]áRQNRZVNLHJR� ]RVWDá\� RNUH�ORQH� MDNR� WDMQH�� OXE�NWyU\FK� UHDOL]DFMD�Z� �ZLHWOH� W\FK� DN�
WyZ� Z\PDJD� V]F]HJyOQ\FK� �URGNyZ� EH]SLHF]H�VWZD�� DOER� JG\� Z\PDJD� WHJR� RFKURQD
LVWRWQ\FK� LQWHUHVyZ� EH]SLHF]H�VWZD� SD�VWZD� F]áRQNRZVNLHJR´�� :� W\P� NRQWHN�FLH� RG�
QRVL� VL
� RQD� GR� SRXIQHJR� FKDUDNWHUX� GDQ\FK�� NWyU\� MHVW� QLH]E
GQ\�Z� ]ZDOF]DQLX� SU]e-
VW
SVWZ�� ]ZáDV]F]D�Z� G]LHG]LQLH� SRGDWNyZ�� ]GURZLD� SXEOLF]QHJR� L� RV]XVWZ�Z� VHNWRU]H
rolnym.

23. =DVWU]H*HQLH� WR� GRW\F]\� SRXIQR�FL� GDQ\FK� ZSURZDG]DQ\FK� GR� SU]HGPLRWRZ\FK� V\VWe-
PyZ�SU]HWZDU]DQLD�GDQ\FK��-HGQDN*H�� MDN� MX*�ZF]H�QLHM�]DXZD*RQR��SU]HVWU]HJDQLH�So-
XIQR�FL�SU]H]�GDQ\�SHUVRQHO�QLH�MHVW�NZHVWL��X]DOH*QLRQ��RG�SXEOLF]QHM�ZáDVQR�FL�ILUP\�
która otrzyma zamówienie.

24. 5]�G�:áRVNL� WZLHUG]L� WDN*H��*H� F]\QQR�FL�PDM�FH�E\ü� UHDOL]RZDQH�SU]H]�Z\VSHFMDOL]o-
ZDQH�ILUP\��Z\EUDQH�GOD�FHOyZ�RSUDFRZDQLD�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�VWDQRZL�
G]LDáDOQR�ü� R� FKDUDNWHU]H� VáX*E\� SXEOLF]QHM�� 8PRZ\� ]DZLHUDQH� SRPL
G]\� SD�VWZHP� D
SU]HGVL
ELRUVWZDPL�Z\EUDQ\PL�GR�Z\NRQDQLD�W\FK�F]\QQR�FL�V��ZL
F�Z\á�F]RQH�]�]DNUe-
VX�G\UHNW\Z\��NWyUHM�DUW����XVW����VWDQRZL��Ä:�V\WXDFML��NLHG\�RUJDQ�SD�VWZRZ\��VDPRU]�-
dowy, instytucja prawa publicznego lub inny organy wyszczególniony w Aneksie I przy-
]QDMH�SRGPLRWRZL��NWyU\�QLH� MHVW� ]DPDZLDM�F\P��QLH]DOH*QLH�RG� MHJR� VWDWXVX�SUDZQHJR�
V]F]HJyOQH� OXE�Z\á�F]QH�SUDZD�G]LDáDQLD�Z�VHNWRU]H�XVáXJ�SXEOLF]Q\FK��Z�GRNXPHQFLH
SU]\]QDM�F\P�WDNLH�SUDZR�RERZL�]DQ\�MHVW�]DVWU]HF��*H�SRGPLRW��XG]LHODM�F�]DPyZLHQLD
SXEOLF]QHJR�QD�GRVWDZ\�RVRERP�WU]HFLP��SRZLQLHQ�SU]HVWU]HJDü�]DVDG\�QLHG\VNU\PLQDFML
]H�Z]JO
GX�QD�SU]\QDOH*QR�ü�SD�VWZRZ��´

25. 1LH�PR*QD�SU]\M�ü�WHJR�DUJXPHQWX��'RVWDZD�VSU]
WX�Z\PDJDQD�GOD�XWZRU]HQLD�V\VWHPX
SU]HWZDU]DQLD�GDQ\FK�RUD]�]DSURMHNWRZDQLH�L�HNVSORDWDFMD�V\VWHPX�XPR*OLZLD�GDQHM�Záa-
G]\�Z\NRQ\ZDQLH�MHM�RERZL�]NyZ��OHF]�VDPD�Z�VRELH�QLH�VWDQRZL�VáX*E\�SXEOLF]QHM�
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26. 1D�]DNR�F]HQLH��5]�G�:áRVNL�VWZLHUG]D��*H�GHURJDFMD�SU]HZLG]LDQD�Z�DUW����XVW����SNW��H�

G\UHNW\Z\� SRZLQQD� E\ü� ]DVWRVRZDQD� Z� SU]\SDGNX� V\VWHPX� SU]HWZDU]DQLD� GDQ\FK� GOD

0LQLVWHUVWZD�)LQDQVyZ��:�UDPDFK�WHJR�SXQNWX��SRGPLRW�]DPDZLDM�F\�QLH�PXVL�VWRVRZDü

procedur przewidzianych w art. 4 ust. 1 i 2 „w przypadku dodatkowych dostaw, dokony-
ZDQ\FK�SU]H]�SLHUZRWQHJR�GRVWDZF
��NWyU\FK�FHOHP�MHVW�F]
�FLRZH�]DVW�SLHQLH�WRZDUyZ

OXE�XU]�G]H�� DOER� UR]V]HU]HQLH�GRVWDZ� OXE� UR]EXGRZD�XU]�G]H��� MH�OL� ]PLDQD�GRVWDZF\

]PXV]DáDE\� ]DPDZLDM�FHJR� GR� QDE\ZDQLD� PDWHULDáyZ� R� LQQ\FK� SDUDPHWUDFK� WHFKQLFz-
Q\FK�FR�SRZRGRZDáRE\�QLHNRPSDW\ELOQR�ü�WHFKQLF]Q��OXE�QLHSURSRUFMRQDOQLH�GX*H�WUXd-
QR�FL�WHFKQLF]QH�Z�X*\WNRZDQLX�L�GR]RU]H´�

27. :�W\P�NRQWHN�FLH�Z\VWDUF]\�]DXZD*\ü��*H�WDNLH�SU]\SDGNL�GRGDWNRZ\FK�GRVWDZ�QLH�Po-
J�� XVSUDZLHGOLZLü� RJyOQHM� ]DVDG\�� *H� W\ONR� ILUP\�� Z� NWyU\FK� FDá\� OXE� ZL
NV]R�FLRZ\

XG]LDá�VWDQRZL�ZáRVN��ZáDVQR�ü�SXEOLF]Q��PRJ��X]\VNLZDü�]DPyZLHQLD�SXEOLF]QH�QD�Go-
stawy.

28. =� SRZ\*V]HJR� Z\QLND�� *H� UyZQLH*� ]DU]XW� GRW\F]�F\� QLHSU]HVWU]HJDQLD� '\UHNW\Z\
������((&�PXVL�E\ü�XWU]\PDQ\�

29. 'ODWHJR�WH*�QDOH*\�VWZLHUG]Lü��*H�VWDQRZL�F��L*�W\ONR�SU]HGVL
ELRUVWZD��Z�NWyU\FK�ZV]\Vt-
NLH� OXE�ZL
NV]R�FLRZH�XG]LDá\� SR]RVWDM�� EH]SR�UHGQLR� OXE� SR�UHGQLR�Z�SRVLDGDQLX� Su-
EOLF]Q\P� E�G(� SD�VWZD�PRJ�� ]DZLHUDü� XPRZ\� QD� RSUDFRZ\ZDQLH� V\VWHPyZ� SU]HWZa-
U]DQLD� GDQ\FK� GOD� SRWU]HE�ZáDG]� SXEOLF]Q\FK�� 5HSXEOLND�:áRVND� QLH� GRSHáQLáD� VZRLFK

zoboZL�]D��Z\QLNDM�F\FK� ]� DUW�� ��� L� ���7UDNWDWX�(:*� L�'\UHNW\Z\�5DG\� ������((&

]�GQLD����JUXGQLD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD

dostawy.

Decyzja  w  sprawie  kosztów

Koszty
QD�PRF\�DUW�����XVW����=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FD�]RERZL�]DQD�MHVW�GR�SRNUy-
FLD�NRV]WyZ��=ZD*\ZV]\��*H�SR]ZDQ\�QLH�REURQLá�VZRLFK�DUJXPHQWyZ�� MHVW�RERZL�]DQ\�So-
NU\ü�NRV]W\�SRVW
SRZDQLD�

Sentencja  orzeczenia

RSLHUDM�F�VL
�QD�W\FK�SU]HVáDQNDFK�

75<%81$à

niniejszym
1. 6WZLHUG]D��*H�SRSU]H]�SRVWDQRZLHQLH�� L*� W\ONR�SU]HGVL
ELRUVWZD��Z�NWyU\FK�ZV]\VWNLH� OXE

ZL
NV]R�FLRZH� XG]LDá\� SR]RVWDM�� EH]SR�UHGQLR� OXE� SR�UHGQLR� Z� SRVLDGDQLX� SXEOLF]Q\P

E�G(�SD�VWZD�PRJ��]DZLHUDü�XPRZ\�QD�RSUDFRZ\ZDQLH�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK

GOD�SRWU]HE�ZáDG]�SXEOLF]Q\FK��5]�G�:áRVNL�QLH�Z\SHáQLá� VZRLFK�]RERZL�]D��Z\QLNDM�-
cych z art. 52 i 59 Traktatu i Dyrektywy 77/62/EEC z dnia 21 grudnia 1976 r. koordynuj�-
FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�

2. 1DND]XMH��E\�5HSXEOLND�:áRVND�SRQLRVáD�NRV]W\�SRVW
SRZDQLD�
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�����25=(&=(1,(��75<%81$à8��=��'1,$������/,3&$��������5�

W SPRAWIE C-247/89 („LOTNISKO W LIZBONIE” )

Komisja Wspólnot Europejskich przeciwko Republice Portugalii
1LH�RSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�QD�GRVWDZ\

Sprawa C-247/89
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL��(&5��������VWU��,�����

Data:

AKT: 11/07/1991

WNIOSKU: 04/08/1989

Streszczenie

1) 8PRW\ZRZDQD� RSLQLD� SU]HGVWDZLRQD� SU]H]� .RPLVM
� SRGF]DV� SRVW
SRZDQLD� ZVW
SQHJR

PXVL�]DZLHUDü�VSyMQ\�L�V]F]HJyáRZ\�RSLV�IDNWyZ��NWyUH�SU]HNRQDá\�.RPLVM
��*H�GDQ\�.UDM

QLH�Z\ZL�]Dá�VL
�]�Z\NRQDQLD�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX��DOH�QLH�PR*QD�RG�QLHM

Z\PDJDü�� E\�ZVND]\ZDáD�� MDNLH� NURNL� QDOH*\� XF]\QLü��Z� FHOX�Z\HOLPLQRZDQLD� NZHVWLo-
QRZDQHJR�SRVW
SRZDQLD�

2) :\á�F]DM�F�]DPyZLHQLD�SXEOLF]QH�QD�GRVWDZ\�XG]LHODQH�SU]H]�RUJDQ\��NWyUH�DGPLQLVWUXM�

XVáXJDPL� WUDQVSRUWRZ\PL�� ]� ]DNUHVX� '\UHNW\Z\� ������ GRW\F]�FHM� NRRUG\QDFML� SURFHGXU

XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��DUW����XVW����SNW�D�ZHUVML�SLHUZRWQHM�G\UHk-

W\Z\�RGQLyVá�VL
�GR�VHNWRUD�XVáXJ�WUDQVSRUWRZ\FK�Z�RJyOQR�FL�

Strony

W sprawie C-247/89,
.RPLVMD� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQD� SU]H]� $QWRQLR&DHUR�� GRUDGF
� SUDZQHJR�

RUD]�5DIDHO�3HOOLFHU�L�/XLV�0LJXHO�$QWXQHV��F]áRQNyZ�'HSDUWDPHQWX�3UDZQHJR�SU]\�.RPLVML�

G]LDáDM�F\FK� MDNR� SHáQRPRFQLF\�� SURZDG]�F\� G]LDáDOQR�ü� Z� /XNVHPEXUJX� Z� ELXU]H� *XLGR

%HUDUGLV��F]áRQND�'HSDUWDPHQWX�3UDZQHJR�SU]\�.RPLVML��:DJQHU�&HQWUH��/XNVHPEXUJ�

ZQLRVNXM�F\

przeciwko

Republice Portugalii, reprezentowanej przez Joao Mota de Campos, Luis Inez Fernandes,

Dyrektora Departamentu Prawnego Generalnego Dyrektoriatu Wspólnot Europejskich przy
0LQLVWHUVWZLH� 6SUDZ�=DJUDQLF]Q\FK��'RPLQJRV�2HKHQ�*RQFDOYHV��'\UHNWRU�8U]
GX� 6SUDZ

(XURSHMVNLFK�SU]\�0LQLVWHUVWZLH�)LQDQVyZ��RUD]�-DLPH�3LQD�*RPHV��F]áRQND�8U]
GX�6SUDZ

Wspólnot Europejskich przy Ministerstwie Robót Publicznych, Transportu i Komunikacji,
G]LDáDM�F\� MDNR� SHáQRPRFQLF\�� SURZDG]�F\� G]LDáDOQR�ü� Z� /XNVHPEXUJX� SU]\� $PEDVDG]LH

Portugalii, 33 Allee Scheffer,

pozwanemu,

:1,26(.� R� VWZLHUG]HQLH�� *H� SRSU]H]� QLH� Z\VáDQLH� GR� 8U]
GX� 3XEOLNDFML� 8U]
GRZ\FK

:VSyOQRW� (XURSHMVNLFK�� Z� FHOX� RJáRV]HQLD� Z� ']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMV�

NLFK� RJáRV]HQLD� R� ]DPyZLHQLX� XG]LHODQ\P� SU]H]�$HURSRUWRV� H� 1DYHJDFDR�$HUHD�� GRW\F]��
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F\P� Z\NRQDQLD� GRVWDZ� L� PRQWD*X� FHQWUDOL� WHOHIRQLF]QHM� QD� ORWQLVNX� Z� /L]ERQLH�� 5HSXE�

OLND� 3RUWXJDOLL� QLH� Z\ZL�]DáD� VL
� ]H� ]RERZL�]DQLD� Z\QLNDM�FHJR� ]� '\UHNW\Z\� 5DG\

������((&� ]� GQLD� ��� JUXGQLD� ����� URNX�� Z� V]F]HJyOQR�FL� $UW�� �� WHM� G\UHNW\Z\� �2-� �����

L 13, str. 1),

75<%81$à

Z�VNáDG]LH��2��'XH��3U]HZRGQLF]�F\��*�)��0DQFLQL��7�)��2¶+LJJLQV��-�&��0RLWLQKR�GH�$OPe-
LGD� RUD]� 0�� 'LH]� GH� 9HODVFR� �3U]HZRGQLF]�F\� ,]E��� &�1�� .DNRXULV�� )�$�� 6FKRFNZHLOHU�

M. Zuleeg oraz
3�-�*��.DSWH\Q��6
G]LRZLH

Rzecznik Generalny: C.O. Lenz,
6HNUHWDU]��+�$��5XKO��*áyZQ\�$GPLQLVWUDWRU�

SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWyZ�VWURQ�SRGF]DV�SU]HVáXFKDQLD�Z�GQLX����VW\F]QLD������U��

SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�SRGF]DV�SRVLHG]HQLD�Z�GQLX����PDUFD������U��

Z\GDMH�QDVW
SXM�FH

Orzeczenie

Podstawy  orzeczenia

1. 3RSU]H]�ZQLRVHN�]áR*RQ\�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX���VLHUSQLD������URNX��.RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR��]JRGQLH�]�DUW������7UDNWDWX�(:*�R�X]QDQLH�

*H�SRSU]H]�QLHZ\VáDQLH�GR�8U]
GX�3XEOLNDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK��Z�FHOX

RJáRV]HQLD� Z� ']LHQQLNX� 8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK�� RJáRV]HQLD� R� ]DPyZLHQLX

XG]LHODQ\P�SU]H]�$HURSRUWRV�H�1DYHJDFDR�$HUHD��GRW\F]�F\P�Z\NRQDQLD�GRVWDZ�L�PRn-
WD*X�FHQWUDOL�WHOHIRQLF]QHM�QD�/RWQLVNX�Z�/L]ERQLH��5HSXEOLND�3RUWXJDOLL�QLH�Z\ZL�]DáD�VL


]H�]RERZL�]DQLD�Z\QLNDM�FHJR�]�'\UHNW\Z\�5DG\�������((&�]�GQLD����JUXGQLD������Uo-
ku, w szczególno�FL�DUW����WHM�G\UHNW\Z\��2-�������/�����VWU�����

2. Art. 1 pkt (a) Dyrektywy 77/62 definiuje zamówienia publiczne na dostawy jako umowy o
FKDUDNWHU]H�PDM�WNRZ\P��]DZLHUDQH�Z�IRUPLH�SLVHPQHM�PL
G]\�GRVWDZF���RVRED�IL]\F]QD

OXE� SUDZQD�� D� ]DPDZLDM�F\P� QD� GRVWDZ
� SURGXNWyZ��$UW�� �� SNW� �E�� GHILQLXMH� SRGPLRW\

]DPDZLDM�FH�MDNR�RUJDQ\�SD�VWZRZH��VDPRU]�GRZH�OXE�LQVW\WXFMH�SUDZD�SXEOLF]QHJR�OXE�

Z�.UDMDFK�&]áRQNRZVNLFK��Z�NWyU\FK�QLH�LVWQLHM��WH�RVWDWQLH��RUJDQ\�DQDORJLF]QH�GR�QLFK�

zgodnie z Zaá�F]QLNLHP�,�GR�G\UHNW\Z\�
3. $UW�����$NWX�GRW\F]�FHJR�ZDUXQNyZ�SU]\VW�SLHQLD�.UyOHVWZD�+LV]SDQLL� L�5HSXEOLNL�3RU�

tuJDOLL� RUD]� SRSUDZNL� GR� 7UDNWDWyZ� �GDOHM� ]ZDQH� Ä� $NWHP� 3U]\VW�SLHQLD´��� Z� ]ZL�]NX
]�5R]G]LDáHP�,;��G��$QHNVX�,�GR�WHJR�$NWX��2-������/������VWU�����L�������ZSURZDG]Lá\

QDVW
SXM�FH�UR]V]HU]HQLH�OLVW\�SU]HGVWDZLRQHM�Z�$QHNVLH�,�GR�G\UHNW\Z\��LQVW\WXFML�SUDZD

publicznego oraz podobnych organów w odniesieniu do art. 1 pkt (b):
„...

XIII W Portugalii:
LQQH�SU]HGVL
ELRUVWZD�SUDZD�SXEOLF]QHJR��E
G�FH�]DPDZLDM�F\PL�´�

4.  $UW����'\UHNW\Z\�������VWDQRZL��*H�SRGPLRW\�XG]LHODM�FH�]DPyZLHQLD�QD�GRVWDZ\��SRZLn-
Q\�Z\VáDü�RJáRV]HQLH��SRSU]H]�NWyUH�R]QDMPLDM��R�VZRLP�]DPLDU]H��WDN�V]\ENR�MDN�WR�PR*-
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OLZH��SRSU]H]�QDMEDUG]LHM�RGSRZLHGQLH��URGNL��GR�8U]
GX�3XEOLNDFML�8U]
GRZ\FK�:VSyl-
QRW�(XURSHMVNLFK��Z�FHOX�RSXEOLNRZDQLD�RJáRV]HQLD�Z�']LHQQLNX�8U]
GRZ\P�

5.  $UW�� �� XVW�� �� SNW� �D�� G\UHNW\Z\�Z\á�F]D� ]� ]DNUHVX� G\UHNW\Z\� ]DPyZLHQLD� QD� GRVWDZ\
XG]LHODQH�SU]H]�SRGPLRW\��NWyUH�]DU]�G]DM��XVáXJDPL�WUDQVSRUWRZ\PL�

6.  =JRGQLH�]�$UW������L�����$NWX�3U]\VW�SLHQLD��3RUWXJDOLD�SRZLQQD�E\áD�ZGUR*\ü�G\UHNWy-
Z
�GR�SUDZRGDZVWZD�NUDMRZHJR�GR�GQLD���VW\F]QLD������U�

7.  3U]HGVL
ELRUVWZR�SXEOLF]QH�$HURSRUWRV�H�1DYHJDFDR�$HUHD��Ä$1$�(3´��MHVW�SRGPLRWHP
SUDZQ\P�SRGOHJDM�F\P�SUDZX�SXEOLF]QHPX��SRZRáDQ\P�UR]SRU]�G]HQLHP�]�PRF��XVWa-
wy Nr 246/79 z dnia 25 lipca 1979 roku (Diario da Republica Nr 170, seria I). Zgodnie
]�UR]SRU]�G]HQLHP�]�PRF��XVWDZ\�RUD]�VWDWXWHP�$1$�(3��GRá�F]RQ\P�GR�UR]SRU]�G]e-
QLD�� SU]HGVL
ELRUVWZR� MHVW� RGSRZLHG]LDOQH� ]D�ZVSLHUDQLH� G]LDáD�� RSHUDF\MQ\FK� L� UR]Zo-
jowych w sferze lotnictwa cywilnego, w celu nadzorowania i kontroli ruchu powietrzne-
JR�L�XPR*OLZLHQLH�VDPRORWRP�EH]SLHF]QHJR�O�GRZDQLD�L�VWDUWRZDQLD��MHVW�WDN*H�RGSRZLe-
G]LDOQH� ]D� IUDFKW�� ]DáDGRZDQLH� L� UR]áDGRZDQLH� RUD]� UXFK� SDVD*HUyZ� L� SRF]W\�� $1$�(3
SHáQL� WDN*H�RERZL�]NL� L�Z\NRQXMH�XVáXJL��NWyUH�VWDQRZL�� LQWHJUDOQ�� F]
�ü� LQIUDVWUXNWXU\
lotniska i nawigacji powietrznej w przypadku Lotniska w Lizbonie i innych. Ponosi od-
SRZLHG]LDOQR�ü�]D�EDGDQLH��SODQRZDQLH��EXGRZ
�L�UR]EXGRZ
�QRZHJR�ORWQLVND�F\ZLOQHJR
oraz infrastruktury nawigacji powietrznej.

8.  :������URNX�$1$�(3�]DSURVLáR�GR�]áR*HQLD�RIHUW�QD�GRVWDZ
� L�PRQWD*� FHQWUDOL� WHOHIo-
QLF]QHM�QD�/RWQLVNX�Z�/L]ERQLH��:�W\P�FHOX�RSXEOLNRZDáR�RJáRV]HQLH�Z�W\JRGQLNX�SRr-
tugalskim „O Expresso” w dniu 29 sierpnia 1987 roku.

9.  .RPLVMD�]DSR]QDáD�VL
�]�W\P�RJáRV]HQLHP�L�X]QDáD��*H�ZV]\VWNLH�ZDUXQNL�GRW\F]�FH�VWo-
VRZDQLD�'\UHNW\Z\�������]RVWDá\�VSHáQLRQH��RUD]��*H�*DGHQ�Z\M�WHN�GRW\F]�F\�]DNUHVX
G\UHNW\Z\�QLH�PLDá�]DVWRVRZDQLD�

10.  8]QDM�F��*H�$1$�(3��Z\VW
SXM�F�MDNR�RUJDQ�]DPDZLDM�F\��QLH�GRVWRVRZDá�VL
�GR�Z\Po-
JX�Z\VáDQLD�]DZLDGRPLHQLD�R�SU]HWDUJX�GR�8U]
GX�3XEOLNDFML�8U]
GRZ\FK�:VSyOQRW�(u-
URSHMVNLFK��]JRGQLH�]�DUW����'\UHNW\Z\��������.RPLVMD�Z\VáDáD�GR�5]�GX�3RUWXJDOVNLHJR
SLVPR�]�RILFMDOQ\P�]DZLDGRPLHQLHP�Z�GQLX����ZU]H�QLD������URNX�

11.  :�RGSRZLHG]L�]�GQLD����SD(G]LHUQLND������ URNX��5]�G�3RUWXJDOVNL� ]DSU]HF]\á��E\�'y-
UHNW\ZD�������PLDáD�]DVWRVRZDQLH�

12.  .RPLVMD�X]QDáD��*H�DUJXPHQW\��QD�NWyUH�SRZRáXMH�VL
�5]�G�3RUWXJDOVNL�QLH�E\á\�Z�VWDQLH
X]DVDGQLü�SRZRGX�QLH]DPLHV]F]HQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P
:VSyOQRW�(XURSHMVNLFK�RUD]��Z�GQLX����OLVWRSDGD������URNX��SU]HGVWDZLáD�XPRW\ZRZDQ�
RSLQL
��R�NWyUHM�PRZD�Z�DUW������XVW����7UDNWDWX��*�GDM�F�RG�5]�GX�3RUWXJDOVNLHJR�So-
Z]L
FLD�NRQLHF]Q\FK�NURNyZ��Z�FHOX�Z\NRQDQLD�]DOHFH��RSLQLL��Z�WHUPLQLH�MHGQHJR�PLe-
VL�FD�RG�GQLD�GRU
F]HQLD�RSLQLL�

13.  :�RGSRZLHG]L� QD� XPRW\ZRZDQ�� RSLQL
�� 5]�G� 3RUWXJDOVNL� R�ZLDGF]\á�� *H�PLDá� ]DPLDU
]PLHQLü�SUDZRGDZVWZR�3RUWXJDOLL��.RPLVMD�QLH�X]QDáD�WHM�RGSRZLHG]L�]D�Z\VWDUF]DM�F��
L�Z�HIHNFLH�]GHF\GRZDáD�VL
�ZV]F]�ü�SRVW
SRZDQLH�

14.  :�FHOX�SHáQLHMV]HJR�REUD]X�VWDQX�IDNW\F]QHJR��SURFHGXU\�RUD]�DUJXPHQWyZ�SU]HGVWDZLo-
Q\FK�SU]H]�VWURQ\��NWyUH�]RVWDá\�ZVSRPQLDQH�OXE�UR]ZD*RQH�SRQL*HM�� MHG\QLH�Z�VWRSQLX
SRWU]HEQ\P�GOD�X]DVDGQLHQLD�GHF\]ML��RGQLHVLRQR�VL
�GR�SURWRNRáX�]�UR]SUDZ\�
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'RSXV]F]DOQR�ü

15.  5]�G�3RUWXJDOVNL�XWU]\PXMH��*H�SRZyG]WZR�MHVW�QLHGRSXV]F]DOQH��3RZRáXMH�VL
�QD�OLF]QH
DUJXPHQW\��QLHNWyUH�]�QLFK�RSDUWH�QD�DUJXPHQFLH��*H�GRPQLHPDQH�QDUXV]HQLH�QLH�PR*H
E\ü�SU]\SLV\ZDQH�3D�VWZX�3RUWXJDOVNLHPX��LQQH��RSDUWH�QD�VSU]HF]QR�FL�PL
G]\�SRGVWa-
ZDPL�XPRW\ZRZDQHM�RSLQLL�L�W\PL�Z\VXQL
W\PL�ZH�ZQLRVNX��QLHMHGQR]QDF]Q\P�FKDUDk-
WHU]H� VWDQRZLVND�.RPLVML� RUD]� QLHZ\VWDUF]DM�F\P� WHUPLQLH�Z\]QDF]RQ\P�Z�XPRW\Zo-
wanej opinii.

16.  :� QDZL�]DQLX� GR� DUJXPHQWX�� *H� GRPQLHPDQH� QDUXV]HQLH� QLH� PR*H� E\ü� SU]\SLV\ZDQH
3D�VWZX�3RUWXJDOVNLHPX��5]�G�3RUWXJDOVNL�XWU]\PXMH��*H�DUW����'\UHNW\Z\�������Z\Pa-
JD�RG�RUJDQX�SD�VWZRZHJR�RSXEOLNRZDQLD�RJáRV]H�� R� ]DPyZLHQLX�Z�']LHQQLNX�8U]
-
GRZ\P��NLHG\�WDNL�RUJDQ�SD�VWZRZ\�MHVW�]DPDZLDM�F\P��%LRU�F�SRG�XZDJ
��*H�$1$�(3
MHVW�RVRE��SUDZQ��LQQ��QL*�RUJDQ�SD�VWZRZ\��QLH�RSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLe-
QLX�QLH�PRJáRE\�E\ü�SU]\SLVDQH�SD�VWZX��5]�G�3RUWXJDOVNL�GRGDMH��*H�SRQLHZD*�G\UHk-
W\ZD�QLH� ]RVWDáD�ZGUR*RQD�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR��$1$�(3�QLH�PLDáD�REo-
ZL�]NX�RJáDV]DQLD�]DPyZLHQLD�QD�GRVWDZ\�

17.  .RPLVMD� ]DSHZQLD�� *H� ELRU�F� SRG� XZDJ
� VWRSLH�� VSUDZRZDQHM� NRQWUROL� SU]H]� 3D�VWZR
3RUWXJDOVNLH� QDG�$1$�(3��Z� VIHU]H� XG]LHODQ\FK� ]DPyZLH��� MHVW� RQ� SRGPLRWHP� ]DPa-
ZLDM�F\P�Z� UR]XPLHQLX�'\UHNW\Z\��������:�NRQVHNZHQFML�� 3D�VWZR�3RUWXJDOVNLH� Rd-
SRZLDGD�]D�QLH�RSXEOLNRZDQLH�RJáRV]HQLD�Z�']LHQQLNX�8U]
GRZ\P��IDNW��*H�G\UHNW\ZD
QLH�E\áD�MHV]F]H�ZGUR*RQD�GR�SUDZRGDZVWZD�NUDMRZHJR�QLH�QHJXMH�WDNLHM�LQWHUSUHWDFML�

18.  :�W\P�PLHMVFX�Z\VWDUF]\�]DXZD*\ü��*H�]GHF\GRZDQLH��F]\�]DFKRZDQLH�$1$�(3�PR*H
E\ü�ZH�ZáD�FLZ\�VSRVyE�SU]\SLV\ZDQH�5HSXEOLFH�3RUWXJDOLL��Z\PDJD�RFHQ\�IDNW\F]QHM�
E
G�FHM�F]
�FL��DQDOL]\�PHULWXP�ZQLRVNX��D�QLH�MHJR�GRSXV]F]DOQR�FL�

19.  'ODWHJR�NZHVWLD�WD�SRZLQQD�E\ü�UR]ZD*DQD�Z�SRá�F]HQLX�]�DQDOL]��PHULWXP�ZQLRVNX�
20.  :�RGQLHVLHQLX�GR�VSU]HF]QR�FL�PL
G]\�X]DVDGQLHQLHP�]DZDUW\P�Z�XPRW\ZRZDQHM�RSLQLL

D�W\P�SU]HGVWDZLRQ\P�ZH�ZQLRVNX��5]�G�3RUWXJDOVNL�WZLHUG]L��*H�Z�XPRW\ZRZDQHM�RSi-
QLL�� .RPLVMD� RSLVDáD� $1$�(3� MDNR� SRGPLRW� ]DPDZLDM�F\� Z� UR]XPLHQLX� '\UHNW\Z\
�������SRQLHZD*�XG]LHODQLH�SU]H]�QLHJR�]DPyZLH��E\áR�SU]HGPLRWHP�]JRG\�OXE�]DWZLHr-
G]HQLD� Z\GDZDQHJR� SU]H]� 5]�G� 3RUWXJDOVNL�� QLHPQLHM� MHGQDN�� ZH� ZQLRVNX�� .RPLVMD
VWZLHUG]DáD��*H�XFK\OHQLH�Z\UD*DQLD�]JRG\�OXE�]DWZLHUG]HQLD�ZREHF�]DPyZLH��SXEOLFz-
Q\FK�QLH�PLDáRE\�*DGQHJR�ZSá\ZX�QD�VWDWXV�$1$�(3�MDNR�SRGPLRWX�]DPDZLDM�FHJR�Z
UR]XPLHQLX� G\UHNW\Z\�� 'DOHM�� 5]�G� XWU]\PXMH�� *H� VWDQRZLVNR� .RPLVML� E\áR� QLHMHGQo-
]QDF]QH�� SRQLHZD*� QLJG\� QLH� VSUHF\]RZDáR�� MDNLH� �URGNL� QDOH*DáRE\� SRGM�ü�Z� FHOX� Rd-
ZUyFHQLD�VNXWNyZ�QDUXV]HQLD��3RGNUH�OD��*H�.RPLVMD�QLH�VSU]HFLZLDáD�VL
�R]QDMPLRQHPX
]DPLDURZL�XFK\OHQLD�Z\PRJX�Z\UD*DQLD�]JRG\� OXE�]DWZLHUG]HQLD�SU]H]�SD�VWZR�Z�Rd-
QLHVLHQLX�GR�QLHNWyU\FK�]DPyZLH��SXEOLF]Q\FK��,�Z�NR�FX�� WHUPLQ�SU]\]QDQ\�Z�XPRWy-
ZRZDQHM�RSLQLL��QD�]PLDQ
�SUDZRGDZVWZD�MHVW�QLHZ\VWDUF]DM�F\�

21.  .RPLVMD�GRZRG]L��*H�*DGHQ�]�W\FK�DUJXPHQWyZ�QLH�]RVWDá�QDOH*\FLH�X]DVDGQLRQ\��7ZLHr-
G]L��*H�QLH�QDVW�SLáD�*DGQD�]PLDQD�Z�RSLVLH�NZHVWLRQRZDQ\FK�F]\QQR�FL�]H�VWURQ\�3D�-
VWZD�3RUWXJDOVNLHJR��JG\*�DQL�XPRW\ZRZDQD�RSLQLD�DQL�ZQLRVHN�QLH�VWZLHUG]Dá��*H�]DU]XW
GRW\F]\� SRVW
SRZDQLD� ZV]F]
WHJR� SU]H]� $1$�(3�� .RPLVMD� XWU]\PXMH�� *H� QLJG\� QLH
]ZUDFDáD� VL
� R� ]PLDQ
� SUDZRGDZVWZD� SRUWXJDOVNLHJR�� =DSU]HF]D� WDN*H� LVWQLHQLX� REo-
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ZL�]NX�RNUH�ODQLD�Z�XPRW\ZRZDQHM�RSLQLL��MDNLH�NURNL�SRZLQQ\�E\ü�SRGM
WH��Z�FHOX�Rd-
ZUyFHQLD�VNXWNyZ�QDUXV]HQLD��,�QD�NRQLHF�XWU]\PXMH��*H�WHUPLQ�]DOHFDQ\�Z�XPRW\ZRZa-
QHM� RSLQLL� E\á� X]DVDGQLRQ\� L�Z\VWDUF]DM�F\�� SRQLHZD*� SLHUZV]H�SLVPR�.RPLVML� GR�3D�-
stwa PorWXJDOVNLHJR��RILFMDOQH�]DZLDGRPLHQLH��SRFKRG]L�]�GQLD����ZU]H�QLD������URNX�

22.  :�W\P�NRQWHN�FLH��QDOH*\�]DXZD*\ü��*H�RGZRáXM�F�VL
�GR�RU]HF]QLFWZD��XPRW\ZRZDQD
RSLQLD�SRZLQQD�]DZLHUDü�VSyMQ\�L�V]F]HJyáRZ\�RSLV�SRZRGyZ��NWyUH�SU]HNRQDá\�.RPi-
VM
�� *H� SD�VWZR� QLH� Z\ZL�]DáR� VL
� ]� MHGQHJR� ]H� ]RERZL�]D�� Z\QLNDM�F\FK� ]� 7UDNWDWX
�RU]HF]HQLH�Z�VSUDZLH��������.RPLVMD�SU]HFLZNR�:áRFKRP�^����`�(&5��������-HGQDk-
*H��QLH�PR*QD�Z\PDJDü�RG�.RPLVML�ZVND]DQLD�Z�XPRW\ZRZDQHM�RSLQLL��MDNLH�NURNL�QDOe-
*\�SRdM�ü�Z�FHOX�Z\HOLPLQRZDQLD�]DNZHVWLRQRZDQHJR�SRVW
SRZDQLD�

23.  =� WUH�FL� XPRW\ZRZDQHM� RSLQLL� Z\QLND�� *H� VSHáQLD� RQD� Z\PDJDQLD� SU]HZLG]LDQH� Z
RU]HF]QLFWZLH�� .RPLVMD� SU]HGVWDZLáD� Z� QLHM� Z\VWDUF]DM�FR� V]F]HJyáRZ�� LQIRUPDFM
� R
NRQWHN�FLH��IDNWDFK�L�SRGVWDZDFK�SUDZQ\FK��RUD]�DUJXPHQW\��NWyUH�SU]HNRQDá\�M���*H�5e-
SXEOLND�3RUWXJDOLL�QLH�Z\ZL�]DáD�VL
�]�Z\NRQDQLD�RERZL�]NX�Z\QLNDM�FHJR�]�DUW����'y-
UHNW\Z\��������$QL�Z�SRVW
SRZDQLX�ZVW
SQ\P��DQL�SRGF]DV�VDPHJR�SRVW
SRZDQLD�.o-
PLVMD�QLH�]PLHQLáD�OLQLL�RVNDU*HQLD��NWyUD�RVWDWHF]QLH�QLH�PR*H�E\ü�X]QDQD�MDNR�QLHMHGQo-
znaczna.

24.  &R�ZL
FHM��X]DVDGQLHQLH�SRGDQH�Z�XPRW\ZRZDQHM�RSLQLL�MHVW�Z�LVWRFLH�WDNLH�VDPR��MDN�ZH
ZQLRVNX��:�REX�SU]\SDGNDFK�Z\VXQL
W\�MHVW�WHQ�VDP�]DU]XW��QDUXV]HQLH�DUW����'\UHNW\Z\
77/62.

25.  -H*HOL�FKRG]L�R�Z\]QDF]RQ\�Z�XPRW\ZRZDQHM�RSLQLL�WHUPLQ��QDOH*\�SRGNUH�OLü��*H�R�]a-
U]XFLH� SU]HFLZNR�5]�GRZL� 3RUWXJDOVNLHPX�� 5]�G� ]RVWDá� SRLQIRUPRZDQ\�Z� IRUPLH� IRr-
PDOQHJR�]DZLDGRPLHQLD�]�GQLD����ZU]H�QLD������URNX��F]\OL�ZL
FHM�QL*�URN�SU]HG�Z\Ga-
QLHP�XPRW\ZRZDQHM�RSLQLL�]�GQLD����OLVWRSDGD������URNX��1DOH*\�QDGPLHQLü��*H�RG�URz-
SRF]
FLD� SRVW
SRZDQLD�ZVW
SQHJR�� 5]�G� 3RUWXJDOVNL� RGSLHUDá� ]DU]XW� SU]HFLZNR� QLHPX�
WZLHUG]�F�*H�]DUyZQR�'\UHNW\ZD�������QLH�PD�]DVWRVRZDQLD�Z�W\P�SU]\SDGNX��MDN�L�Qa-
UXV]HQLH� QLH�PR*H� E\ü� SU]\SLVDQH� 3D�VWZX� 3RUWXJDOVNLHPX��:� WDNLFK� RNROLF]QR�FLDFK�
RNUHV�MHGQHJR�PLHVL�FD�SRGDQ\�Z�XPRW\ZRZDQHM�RSLQLL�QD�Z\NRQDQLH�]RERZL�]D��SU]H]
5]�G�3RUWXJDlVNL�PXVL�E\ü�X]QDQ\��MDNR�]DUyZQR�X]DVDGQLRQ\��MDN�L�Z\VWDUF]DM�F\�

26.  =� SRZ\*V]HJR� Z\QLND�� *H� ]DU]XW\� PDM�FH� ]ZL�]HN� ]� XVWDOHQLHP� QLHGRSXV]F]DOQR�FL
ZQLRVNX�PXV]��E\ü�RGGDORQH�

27.  .RPLVMD�XWU]\PXMH��*H�]JRGQLH�]�DUW����'\UHNW\Z\��������$1$�(3�E\á�]RERZL�]DQ\�GR
Z\VáDQLD�RJáRV]HQLD�R� ]DPyZLHQLX�� E
G�FHJR�SU]HGPLRWHP�]DJDGQLHQLD� GR�8U]
GX�3u-
EOLNDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK��Z�FHOX�RSXEOLNRZDQLD�Z�']LHQQLNX�8U]
-
GRZ\P��SRQLHZD*�ZV]\VWNLH�ZDUXQNL�VWRVRZDQLD�DUW����]RVWDá\�VSHáQLRQH�D�V\WXDFMD�QLH
RGSRZLDGD�*DGQHPX�Z\M�WNRZL�SU]HZLG]LDQHPX�Z�G\UHNW\ZLH�

28.  5]�G�3RUWXJDOVNL�Z\FKRG]L�]�]DáR*HQLD��*H�SU]HSLV\�'\UHNW\Z\�������QLH�PLDá\�]DVWRVo-
ZDQLD�Z�SU]\SDGNX�]DPyZLHQLD��E
G�FHJR�SU]HGPLRWHP�]DJDGQLHQLD�

29.  3RGWU]\PXMH� WHQ�]DU]XW�SR�SLHUZV]H��SRSU]H]� VWZLHUG]HQLH�*H�G]LDáDQLD�$1$�(3� �RNUe-
�ORQH�SU]H]�Z�Z��UR]SRU]�G]HQLH�]�PRF��XVWDZ\�QU��������RUD]�Z�VWDWXFLH�$1$�(3��RUD]
XVáXJL�WUDQVSRUWX�SRZLHWU]QHJR�X]XSHáQLDá\�VL
�Z]DMHPQLH�L�E\á\�SRá�F]RQH�QLHUR]HUZDl-
QLH�]H�VRE���$1$�(3�SRZLQLHQ�GODWHJR�E\ü�WUDNWRZDQ\�MDNR�RUJDQ��NWyU\�]DU]�G]D�XVáu-
gami transportowymi w rozumieniu art. 2 ust. 2 pkt a Dyrektywy 77/62, który nie jest zo-
ERZL�]DQ\�GR�VWRVRZDQLD�G\UHNW\Z\
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30.  1DVW
SQLH�5]�G�3RUWXJDOVNL�RGQRVL�VL
�GR�'\UHNW\Z\�5DG\��������((&�]�GQLD����ZU]e��
QLD� ����� URNX�� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SU]H]� SRGPLRW\

G]LDáDM�FH�Z�VHNWRUDFK�ZRGQ\P��HQHUJHW\F]Q\P�� WUDQVSRUWX� L� WHOHNRPXQLNDFML� �2-�����

/������VWU������'\UHNW\ZD�WD��X]DVDGQLD�5]�G��GRW\F]\�PL
G]\�LQQ\PL�]DPyZLH��SXEOLFz-
Q\FK�Z�VHNWRUDFK�Z\á�F]RQ\FK�]�]DNUHVX�'\UHNW\Z\��������]PLHQLRQHM�SU]H]�'\UHNW\Z


5DG\��������((&�]����PDUFD������URNX��2-������/������VWU������NRQNOXGXM�F��L*�IDNW��*H

$1$�(3� ]QDOD]áD� VL
� Z�UyG� SRGPLRWyZ� SRGOHJDM�F\P� ]DVDGRP� XVWDQRZLRQ\P�Z�'y-
UHNW\ZLH���������GRZRG]L��*H�$1$�(3�QLH�SRGOHJD�'\UHNW\ZLH�������

31.  5]�G�3RUWXJDOVNL�SRGNUH�OD�WDN*H��*H�]DNUHV�DUW����XVW����SNW��D��'\UHNW\Z\��������NWyUD
Z\á�F]D� ]� ]DNUHVX�G\UHNW\Z\�ÄRUJDQ\�NWyUH� ]DU]�G]DM�� XVáXJDPL� WUDQVSRUWRZ\PL´�� MHVW

ZL
NV]\� QL*� ]DNUHV� SU]HZLG]LDQ\� SU]H]� QRZ\� WHNVW� ]� SRSUDZNDPL� ZQLHVLRQ\PL� SU]H]

DUW�� �� '\UHNW\Z\� �������� QRZH� EU]PLHQLH� Z\á�F]D� MHG\QLH� ÄSU]HZR(QLNyZ� O�GRZ\FK�

SRZLHWU]Q\FK��PRUVNLFK�L��UyGO�GRZ\FK�GUyJ�ZRGQ\FK´��5y*QLFD�WD�ZVND]XMH��*H�$UW���

XVW����SNW��D��'\UHNW\Z\��������Z�ZHUVML�RERZL�]XM�FHM�Z�WUDNFLH�SRVW
SRZDQLD�R�]DPó-
wieQLH��GRW\F]\á�RUJDQyZ��NWyUH�WDN�MDN�$1$�(3��]DU]�G]Dá\�XVáXJDPL�O�GRZ\PL�

32.  :HGáXJ�.RPLVML�$1$�(3�QLH�MHVW�RUJDQHP��NWyU\�]DU]�G]D�XVáXJDPL�WUDQVSRUWRZ\PL�Z

UR]XPLHQLX�'\UHNW\Z\��������3U]\WDF]DM�F�3U]HZRGQLN�R�XG]LHODQLX�]DPyZLH��SXEOLFz-
Q\FK�ZH�:VSyOQRFLH��2-������&������VWU������.RPLVMD�XWU]\PXMH��*H�DUW����XVW����SNW�D�Gy-
UHNW\Z\�SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\�Z�VSRVyE�RJUDQLF]RQ\��GRW\F]\á�RQ�MHG\QLH�RUJa-
QL]DFML�SU]HZR*�F\FK�SDVD*HUyZ�OXE�GREUD�PL
G]\�GZRPD�SXQNWDPL��.RPLVMD�GRGDMH��*H

QRZH�EU]PLHQLH�DUW����XVW����SNW�D��Z\QLNDM�FH�]�'\UHNW\Z\���������PD�QD�FHOX�Z\MD�QLe-
QLH��D�QLH�]PLDQ
�]DNUHVX�WHJR�SU]HSLVX��2VWDWHF]QLH��.RPLVMD�WZLHUG]L��*H�RGQLHVLHQLH�GR

$1$�(3�Z�WUH�FL�'\UHNW\Z\��������MHVW�Z\UD*HQLHP�FHOX�G\UHNW\Z\��NWyUD�PD�QD�FHOX

UyZQRXSUDZQLHQLH�RUJDQyZ�SXEOLF]Q\FK�DGPLQLVWUXM�F\FK� ORWQLVNDPL� L� LFK�RGSRZLHGQi-
ków w sektorze prywatnym.

33.  1DOH*\�SU]HGH�ZV]\VWNLP�QDGPLHQLü��*H�]JRGQLH�]�DUW����XVW����SNW��D��'\UHNW\Z\�������
Z�RERZL�]XM�FHM�Z�F]DVLH�SXEOLNRZDQLD�RJáRV]HQLD�ZHUVML��G\UHNW\ZD�QLH�PD�]DVWRVRZa-
QLD�GR�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�GRVWDZ�XG]LHODQ\FK�SU]H]�SRGPLRW\��NWyUH

DGPLQLVWUXM��XVáXJDPL�WUDQVSRUWRZ\PL�

34.  3RZRG\�WDNLHJR�Z\á�F]HQLD�V��SU]HGVWDZLRQH�Z�SXQNFLH�V]yVW\P�L�VLyGP\P�SUHDPEXá\
GR�'\UHNW\Z\��������NWyUH�VWDQRZL��

Ä����RUJDQ\�DGPLQLVWUXM�FH�REHFQLH�XVáXJDPL� WUDQVSRUWRZ\PL�Z�.UDMDFK�&]áRQNRZVNLFK

SRGOHJDM��Z�QLHNWyU\FK�SU]\SDGNDFK�SUDZX�SXEOLF]QHPX��Z�LQQ\FK�SU]\SDGNDFK�SUDZX

SU\ZDWQHPX�����]JRGQLH�]�]DáR*HQLDPL�ZVSyOQHM�SROLW\NL�WUDQVSRUWX��UyZQR�ü�Z�WUDNWRZa-
QLX�SRZLQQD�E\ü�]DSHZQLRQD��QLH�W\ONR�PL
G]\�RGG]LHOQ\PL�SU]HGVL
ELRUVWZDPL�]DMPu-
M�F\PL� VL
� W\P� VDP\P� �URGNLHP� WUDQVSRUWX�� DOH� WDN*H� SRPL
G]\� WDNLPL� SU]HGVL
ELRr-
VWZDPL�D�SU]HGVL
ELRUVWZDPL�]DMPXM�F\PL�VL
�LQQ\PL��URGNDPL�WUDQVSRUWX�

���Z�WUDNFLH�RSUDFRZ\ZDQLD��URGNyZ�PDM�F\FK�QD�FHOX�NRRUG\QDFM
�SURFHGXU�RERZL�]u-
M�F\FK� SRGPLRW\� ]DMPXM�FH� VL
� WUDQVSRUWHP�� RUD]� ]� XZDJL� QD� Z\PLHQLRQH� V]F]HJyOQH

RNROLF]QR�FL��SRGPLRW\��R�NWyU\FK�PRZD�SRZ\*HM��NWyUH�]�SRZRGX�VZRMHJR�VWDWXWX�SRd-
OHJDM��LP��SRZLQQ\�E\ü�Z\NOXF]RQH�]�]DNUHVX�G\UHNW\Z\´�



7HNVW\�RU]HF]H�

123

35.  1DOH*\�GDOHM�]DXZD*\ü��*H�NRQFHSFMD�SRGPLRWyZ��NWyUH�DGPLQLVWUXM��XVáXJDPL�WUDQVSRr-
WRZ\PL��Z\PLHQLRQ\FK�Z�DUW����XVW����SNW��D��'\UHNW\Z\��������Z�RERZL�]XM�FHM�ZHUVML
Z�UR]ZD*DQ\P�F]DVLH��RGQRVL�VL
�GR�VHNWRUD�XVáXJ�WUDQVSRUWRZ\FK�Z�RJyOQR�FL�

36.  ']LDáDQLD�$1$�(3�]JRGQLH�]�UR]SRU]�G]HQLHP�]�PRF��XVWDZ\�QU��������RUD]� MHJR�VWa-
WXWX�V���FL�OH�]ZL�]DQH�]�SU]HZR]HP�SRZLHWU]Q\P�RVyE�L� áDGXQNyZ��FR�MHVW�QLHPR*OLZH
do wyNRQDQLD�EH]�RERZL�]NRZHM�LQIUDVWUXNWXU\�L�ORWQLVND�

37.  1DOH*\�WDN*H�]DXZD*\ü��*H�ZVSyOQD�SROLW\ND�WUDQVSRUWRZD��R�NWyUHM�PRZD�Z�SUHDPEXOH�
RUD]�NWyUD�SU]\WDF]DQD�MHVW�Z�SXQNFLH����SRZ\*HM��GRW\F]\�G]LDáD��]ZL�]DQ\FK�]�REVáXJ�
RERZL�]NRZHM�LQIUDVWUXNWXU\��RUD]�*H�Z\PyJ�UyZQRXSUDZQLHQLD��R�NWyU\P�PRZD��GRWy-
F]\�WDN*H�SRGPLRWyZ��NWyUH�Z\NRQXM��IXQNFMH�L��ZLDGF]��XVáXJL��FL�OH�SRZL�]DQH�]�LQIUa-
VWUXNWXU�� ORWQLVND� L�QDZLJDFML�SRZLHWU]QHM�Z�.UDMDFK�&]áRQNRZVNLFK��SRGOHJDM�F�Z�QLe-
których przypadkach prawu publicznemu, a w innych przypadkach prawu prywatnemu.

38.  =�SRZ\*V]HJR�Z\QLND��*H�RUJDQ��NWyU\�WDN�MDN�$1$�(3��Z\NRQXMH�G]LDáDQLD�L��ZLDGF]\
XVáXJL��RSLVDQH�SRZ\*HM��SRZLQLHQ�E\ü�WUDNWRZDQ\�MDNR�SRGPLRW��NWyU\�]DU]�G]D�XVáXJa-
mi transportowymi w rozumieniu art. 2 ust. 2 pkt (a) Dyrektywy 77/62, w wersji obowi�-
zuj�cej w czasie udzielania zamówienia.

39.  3RZ\*V]\�ZQLRVHN�Z\QLND� ]�SU]HSLVyZ� L� ]DNUHVX�'\UHNW\Z\��������GRW\F]�FHM� ]DPó-
ZLH�� Z� VHNWRU]H� ZRGQ\P�� HQHUJHW\F]Q\P�� WUDQVSRUWX� WHOHNRPXQLNDFML�� SU]\M
WHM� SU]H]
5DG
�Z�GQLX����ZU]H�QLD������URNX�

40.  1D�PRF\�$UW�� �� XVW�� �� SNW� E� �LL��'\UHNW\Z\� �������� NWyUHM� ]DáR*HQLHP� MHVW��PL
G]\
LQQ\PL�� RNUH�OHQLH� ]DVDG� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� Z� VHNWRUDFK� WUDQVSRUWo-
wym, dyrektywa reguluje wykorzystanie regionów geograficznych na cele budowy
ORWQLVN� GOD� SU]HZR(QLNyZ� SRZLHWU]Q\FK��$1$�(3� MHVW�Z\PLHQLRQ\�Z�$QHNVLH�9,,,
GR� WHM�G\UHNW\Z\� MDNR�]DPDZLDM�F\�VSHáQLDM�F\�NU\WHULD�SU]HZLG]LDQH�Z�DUW����XVW���
dyrektywy.

41.  =�V]yVWHJR�L�VLyGPHJR�SXQNWX�SUHDPEXá\�GR�'\UHNW\Z\��������MDVQR�Z\QLND��*H�VHNWRU
WUDQVSRUWRZ\�MHVW�MHGQ\P�]�VHNWRUyZ�Z\á�F]RQ\FK�]�]DNUHVX�'\UHNW\Z\��������]PLHQLo-
QHM�'\UHNW\Z���������

42.  'ODWHJR� QLH� MHVW�PR*OLZH� SU]\M
FLH� DUJXPHQWX�.RPLVML�� RSDUWHJR� QD� DUW�� �� XVW�� �� SNW� D
'\UHNW\Z\��������*H�NRQFHSFMD�SRGPLRWX��NWyU\�DGPLQLVWUXMH�XVáXJDPL� WUDQVSRUWRZ\PL
poZLQQD�E\ü�LQWHUSUHWRZDQD�Z�VSRVyE�RJUDQLF]DM�F\�

43.  :� �ZLHWOH�ZV]\VWNLFK� SRZ\*V]\FK� UR]ZD*D��� SU]\� EUDNX� SRWU]HE\� RU]HNDQLD� FR� GR� Ln-
Q\FK� ]DU]XWyZ�SU]HGVWDZLRQ\FK� SU]H]�5]�G�3RUWXJDOVNL�Z� MHJR� REURQLH�� WU]HED� VWZLHr-
G]Lü��*H�$1$�(3��E
G�F�SRGPLRWHP��NWyU\� ]DU]�G]D�XVáXJDPL� WUDQVSRUWRZ\PL�Z� UR]u-
mieniu art. 2 ust. 2 pkt (a) Dyrektywy 77/62, w trakcie udzielania zamówienia, nie podle-
JDá�]DNUHVRZL� WHM�G\UHNW\Z\�� L� VW�G�SRZyG]WZR�R�X]QDQLH��*H�3RUWXJDOLD�QLH�Z\ZL�]DáD
VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX��MHVW�QLHX]DVDGQLRQH�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
44.  =JRGQLH� ]� DUW�� ��� XVW�� ��=DVDG�3URFHVRZ\FK�� VWURQD� SU]HJU\ZDM�FD� RERZL�]DQD� MHVW� GR

SRNU\FLD�NRV]WyZ��3RQLHZD*�.RPLVMD�QLH�]GRáDáD�SU]HGVWDZLü�DUJXPHQWyZ��PD�RERZL�-
zek pokrycia kosztów.
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Sentencja  orzeczenia

Na tych podstawach,

75<%81$à

niniejszym:
1.  Oddala wniosek
2.  Nakazuje Komisji pokrycie kosztów.

�����25=(&=(1,(��75<%81$à8��=��'1,$������0$5&$��������5�
W  SPRAWIE  C-24/91  („UNIWERSYTET  W  MADRYCIE”)

Komisja Wspólnot Europejskich przeciwko Królestwu Hiszpanii
'\UHNW\ZD��������((&�±�8G]LHODQLH�]DPyZLH��SXEOLF]Q\FK�±�2JáDV]DQLH�]DPyZLH��±�'HUo-
gacja w pilnych przypadkach
Sprawa – C-24/91
6SUDZR]GDQLD�7U\EXQDáX�(XURSHMVNLHJR��(&5���VWU��,�����

Data:

AKTA: 18/03/1992
WNIOSEK: 23/01/1991

5RG]DM� SRVW
SRZDQLD�� 3267	32:$1,(� '27<&=�&(� 1,(� :<:,�=$1,$� 6,	� =(

=2%2:,�=$��35=(=�.5$-(�&=à21.2:6.,(�±�35=<-	7(

Streszczenie

$UW����SNW��G��'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��Su-
EOLF]Q\FK� QD� URERW\� EXGRZODQH� ]H]ZDOD�� Z� Z\M�WNRZ\FK� RNROLF]QR�FLDFK�� QD� RGHM�FLH� RG

SRZV]HFKQLH� VWRVRZDQ\FK� ]DVDG� SUDZQ\FK�� D� Z� V]F]HJyOQR�FL� W\FK� GRW\F]�F\FK� RJáRV]H��

3U]HSLV� WHQ� MHGQDN�QLH�PD�]DVWRVRZDQLD��R� LOH�]DPDZLDM�F\�PDM��Z\VWDUF]DM�FR�GX*R�F]DVX�

DE\�]DVWRVRZDü�SURFHGXU
�SU]\VSLHV]RQ���RNUH�ORQ��Z�DUW�����G\UHNW\Z\�

Strony

W sprawie C-24/91
.RPLVMD� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQD� SU]H]� 5�3HOOLFLHU�� F]áRQND� 'HSDUWDPHQWX

3UDZQHJR�.RPLVML��SURZDG]�FHJR�G]LDáDOQR�ü�Z�ELXU]H�5REHUWR�+D\GHU��SU]HGVWDZLFLHOD�'e-
partamentu Prawnego Komisji, Wagner Centre, Kirchberg,
ZQLRVNXM�F\

przeciwko
.UyOHVWZX� +LV]SDQLL�� SRF]�WNRZR� UHSUH]HQWRZDQHPX� SU]H]� &�� %DVDUUHFKH� 6DJXHV�� Sy(QLHM

przez A. Navarro Gonzales, Dyrektora Generalnego d/s Koordynacji Prawnej, Instytucjonal-
nej i Wspólnoty, oraz R. Silva de Lapuerta, Abogado del Estado, Szefa Departamentu Praw-
QHJR��PLDQRZDQHJR� MDNR� SU]HGVWDZLFLHO�5]�GX�+LV]SD�VNLHJR� SU]HG�7U\EXQDáHP�:VSyOQRW
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(XURSHMVNLFK��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\��SURZDG]�F\�G]LDáDOQR�ü�Z�/XNVHPEXUJX�SU]\

Ambasadzie Hiszpanii, 4-6 Boulevard Emmanuel Servais,
pozwanemu

:1,26(.�R�VWZLHUG]HQLH��*H�SRQLHZD*�]DU]�G�8QLZHUV\WHWX�&RPSOXWHQVH�Z�0DGU\FLH�So-
VWDQRZLá�Z\EUDü�RIHUW
�Z�UDPDFK�]DPyZLHQLD�SU\ZDWQHJR�QD�Z\NRQDQLH�UREyW�]ZL�]DQ\FK�]
UR]EXGRZ�� L� UHPRQWHP�:\G]LDáX�1DXN� 3ROLW\F]Q\FK� L� 6RFMRORJLL� SU]\�8QLZHUV\WHFLH� RUD]
8F]HOQL�3UDF�6SRáHF]Q\FK��.UyOHVWZR�+LV]SDQLL�QLH�Z\ZL�]DáR�VL
�]H�]RERZL�]DQLD�Z\QLNa-
M�FHJR� ]� '\UHNW\Z\� �������((&� ]� GQLD� ��� OLSFD� ����� U�� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU
XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���VWU�������

75<%81$à
Z�VNáDG]LH��2��'XH��3U]HZRGQLF]�F\��)��*UHYLVVH�RUD]�3�-�*��.DSWH\Q��3U]HZRGQLF]�F\�,]E�
Mancini, J.C. Moitinho de Almeida oraz M. Diez de Velasco, C.N. Kakouris, F.A., M. Zuleeg
RUD]�-�/��0XUUD\��6
G]LRZLH
Rzecznik Generalny: C.O. Lenz,
6HNUHWDU]��-�$��3RPSH��]DVW
SFD�UHMHVWUDWRUD
SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWyZ�VWURQ�SRGF]DV�SU]HVáXFKDQLD�Z�GQLX���VW\F]QLD������U��
SRGF]DV�NWyUHJR�.UyOHVWZR�+LV]SDQLL�E\áR�UHSUH]HQWRZDQH�SU]H]�*��&DOYR�'LD]��$ERJDGR�GHO
(VWDGR��G]LDáDM�FHJR�MDNR�SHáQRPRFQLN��SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�SRGF]DV
SRVLHG]HQLD�Z�GQLX���OXWHJR������U��Z\GDMH�QDVW
SXM�FH
Orzeczenie

Podstawy  orzeczenia

1.  3RSU]H]�ZQLRVHN�]áR*RQ\�Z�6HNUHWDULDFLH�7U\EXQDáX�Z�GQLX����VW\F]QLD������U���.RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR�]JRGQLH� ]� DUW������ WUDNWDWX�(:*�R� VWZLHr-
G]HQLH��*H�SRQLHZD*�]DU]�G�8QLZHUV\WHWX�&RPSOXWHQVH�Z�0DGU\FLH�SRVWDQRZLá�XG]LHOLü
]DPyZLHQLD�Z�UDPDFK�XPRZ\�SU\ZDWQHM�QD�Z\NRQDQLH�UREyW�]ZL�]DQ\FK�]�UR]EXGRZ�
L� UHPRQWHP�:\G]LDáX�1DXN�3ROLW\F]Q\FK� L�6RFMRORJLL�SU]\�8QLZHUV\WHFLH�RUD]�8F]HOQL
3UDF�6SRáHF]Q\FK��.UyOHVWZR�+LV]SDQLL�QLH�Z\ZL�]DáR�VL
�]H�]RERZL�]DQLD�Z\QLNDM�FHJR
]� '\UHNW\Z\� �������((&� ]� GQLD� ��� OLSFD� ����� U��� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU
XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���VWU�������

2.  ']LDá� ,,,� G\UHNW\Z\� SU]HZLGXMH�� PL
G]\� LQQ\PL�� ]DVDG\� RGSRZLHGQLHJR� SXEOLNRZDQLD
RJáRV]H��R�]DPyZLHQLDFK��XPR*OLZLDM�FH�SRLQIRUPRZDQLH�ZV]\VWNLFK�]DLQWHUHVRZDQ\FK
wykonawców Wspólnocie o procedurze przetargowej i zasadach uczestniczenia w prze-
targu.

3.  =JRGQLH�]�DUW�����G\UHNW\Z\��RJáRV]HQLD�R�]DPyZLHQLX�SRZLQQ\�E\ü�Z\VáDQH�GR�8U]
GX
3XEOLNDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK��NWyU\�SXEOLNXMH�MH�Z�']LHQQLNX�8U]
Go-
Z\P�:VSyOQRW�(XURSHMVNLFK�QLH�Sy(QLHM�QL*�G]LHZL
ü�GQL�SR�GQLX�Z\VáDQLD�RJáRV]HQLD�
&]ZDUW\�XVW
S� WHJR�DUW\NXáX�VWDQRZL� MHGQDN��*H�Z�SU]\SDGNX�SU]\VSLHV]RQHM�SURFHGXU\
RNUH�ORQHM�Z�DUW������RJáRV]HQLH�SRZLQQR�]RVWDü�RSXEOLNRZDQH�QLH�Sy(QLHM�QL*�SL
ü�GQL�SR
GQLX�Z\VáDQLD�

4.  =JRGQLH�]�DUW�����G\UHNW\Z\��GRW\F]�F\P�SURFHGXU\�RJUDQLF]RQHM��WHUPLQ\�GR�VNáDGDQLD
ZQLRVNyZ�R�GRSXV]F]HQLH�GR�XG]LDáX�Z�SRVW
SRZDQLX�L�VNáDGDQLD�RIHUW�SRZLQQ\�Z\QRVLü
FR�QDMPQLHM����GQL�RGSRZLHGQLR�RG�GQLD�Z\VáDQLD�RJáRV]HQLD�RUD]�RG�GQLD�Z\VáDQLD�Si-
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VHPQHJR� ]DSURV]HQLD� GOD� NDQG\GDWyZ��1LHPQLHM� MHGQDN�� DUW�� ��� VWDQRZL��*H�Z� SLOQ\FK
SU]\SDGNDFK��GOD�NWyU\FK�WHUPLQ\�RNUH�ORQH�Z�DUW�����QLH�PRJ��E\ü�GRWU]\PDQH��]DPa-
ZLDM�F\�PRJ��Z\]QDF]\ü�NUyWV]H�WHUPLQ\��D�PLDQRZLFLH����GQL�RG�GQLD�Z\VáDQLD�]DSUo-
V]HQLD� GR� VNáDGDQLD�ZQLRVNyZ�R� GRSXV]F]HQLH� GR� XG]LDáX�Z� SRVW
SRZDQLX� L� ��� GQL� QD
VNáDGDQLH�RIHUW��OLF]�F�RG�GQLD�Z\VáDQLD�]DSURV]HQLD

5.  $UW����G\UHNW\Z\�SU]HZLGXMH�V]HUHJ�Z\M�WNyZ�RG�SU]HSLVX�UHJXOXM�FHJR�]DVDG\�SXEOLNa-
FML�RJáRV]H���:�V]F]HJyOQR�FL��DUW����PyZL�R�GRSXV]F]DOQ\P�RGVW
SVWZLH�ÄZ��FL�OH�X]a-
sadnionych przypadkach, kiedy z powodu szczególnie pilnego charakteru sprawy spowo-
GRZDQHJR� RNROLF]QR�FLDPL� QLHSU]HZLG]LDQ\PL� SU]H]� ]DPDZLDM�F\FK�� WHUPLQ\� SU]HZi-
G]LDQH�Z�LQQHM�SURFHGXU]H�QLH�PRJ��E\ü�GRWU]\PDQH´�

6.  :�GQLX���OXWHJR������U��]DU]�G�8QLZHUV\WHWX�&RPSOXWHQVH�Z�0DGU\FLH�X]QDá��*H�URERW\
]ZL�]DQH�]�UR]EXGRZ��L�UHQRZDFM��:\G]LDáX�1DXN�3ROLW\F]Q\FK�L�6RFMRORJLL�RUD]�8F]Hl-
QL�3UDF�6SRáHF]Q\FK�R�RJyOQHM�NZRFLH�������������SHVHW�PLDá\�SLOQ\�FKDUDNWHU��3LHQL�-
G]H�WH�]RVWDá\�SU]\]QDQH�SU]H]�0LQLVWHUVWZR�(GXNDFML�Z�VW\F]QLX������U�

7.  :�GQLX����OXWHJR������U��]DU]�G�XQLZHUV\WHWX�ZV]F]�á�SRVW
SRZDQLH�SU]HWDUJRZH�QD�Zy-
NRQDQLH� W\FK� UREyW� SRSU]H]�RSXEOLNRZDQLH�RJáRV]HQLD� R� SU]HWDUJX�Z�JD]HWDFK�KLV]SD�-
skich.

8.  =�DNW�MDVQR�Z\QLND��*H�Z\NRQDQLH�UREyW��WUZDáRE\��ZHGáXJ�DUFKLWHNWD��VLHGHP�L�Syá�PLe-
VL�FD�L�]RVWDá\E\�RQH�]DNR�F]RQH�SU]HG�UR]SRF]
FLHP�URNX�DNDGHPLFNLHJR������

9.  :�FHOX�SHáQLHMV]HJR�REUD]X�IDNWyZ��SURFHGXU\�RUD]�]DU]XWyZ�VWURQ��NWyUH�V��SU]\WDF]DQH
OXE�DQDOL]RZDQH�SRQL*HM�MHG\QLH�Z�VWRSQLX�SRWU]HEQ\P�GOD�X]DVDGQLHQLD�RU]HF]HQLD�7Uy-
EXQDáX��RGQLHVLRQR�VL
�GR�SURWRNRáX�]�SU]HVáXFKDQLD�

10.  .RPLVMD� X]QDMH��*H�Z� RPDZLDQ\P�SU]\SDGNX�� QLH� E\áR� SRGVWDZ\� GR� XG]LHOHQLD� ]DPó-
ZLHQLD�Z�WU\ELH�]DPyZLHQLD�SU\ZDWQHJR��SRQLHZD*�ZDUXQNL�GOD�]DVWRVRZDQLD�DUW����SNW
�G��G\UHNW\Z\�QLH�]RVWDá\�VSHáQLRQH��:�W\P�NRQWHN�FLH�Z\MD�QLD��*H�URVQ�FD�OLF]ED�VWu-
GHQWyZ�MHVW�SUREOHPHP�Z\VW
SXM�F\P�RG�ZLHOX� ODW�� D�ZL
F�QDEyU�QRZ\FK�VWXGHQWyZ�Z
SD(G]LHUQLNX������U��QLH�PR*H�E\ü�WUDNWRZDQ\�MDNR�QLHSU]HZLG]LDQD�RNROLF]QR�ü�]ZL�]a-
na z pilnym charakterem sprawy w rozumieniu tego przepisu.

11.  .RPLVMD� WZLHUG]L� SRQDGWR�� *H� ]DU]�G� XQLZHUV\WHWX�PyJá� RSXEOLNRZDü� RJáRV]HQLH� R� ]a-
PyZLHQLX� Z� ']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK� ]JRGQLH� ]� SU]\VSLHV]RQ�
SURFHGXU��RSLVDQ��Z�DUW�����G\UHNW\Z\��NWyU\�SU]HZLGXMH�NUyWV]H�WHUPLQ\�XPR*OLZLDM�FH
]DPDZLDM�F\P�GRSHáQLHQLH�RERZL�]NX�GRW\F]�FHJR�RSXEOLNRZDQLD�RJáRV]HQLD�Z� WHUPi-
QLH�NUyWV]\P�QL*�MHGHQ�PLHVL�F��8]QDMH�WHQ�WHUPLQ�MDNR�FDáNRZLFLH�]JRGQ\�]�WHUPLQDU]HP
roEyW�VSRU]�G]RQ\P�SU]H]�]DU]�G�

12.  =�GUXJLHM�VWURQ\��5]�G�+LV]SD�VNL�X]QDMH��*H�RGZRáDQLH�VL
�GR�DUW����SNW��G��G\UHNW\Z\
E\áR� X]DVDGQLRQH��8WU]\PXMH�� *H� ]DNR�F]HQLH� UREyW� SU]HG� �� SD(G]LHUQLND� ����� U�� E\áR
NRQLHF]QH�RUD]�SRGNUH�OD��*H�EXG\QNL�Z\G]LDáX�L�XF]HOQL�E\á\�FDáNRZLFLH�QLH�SU]\VWRVo-
ZDQH� GR� SU]\M
FLD� GX*HM� OLF]E\� QRZ\FK� VWXGHQWyZ� QD� SRF]�WNX� URNX� DNDGHPLFNLHJR
1989.

13.  3R�SLHUZV]H�QDOH*\�]DXZD*\ü��*H�ZDUXQNL�GOD�]DVWRVRZDQLD�DUW����SNW��G��PXV]��E\ü�VSHá-
QLRQH�UyZQRF]H�QLH��:�NRQVHNZHQFML��MH*HOL�MHGHQ�]�ZDUXQNyZ�QLH�MHVW�VSHáQLRQ\��]DPa-
ZLDM�F\�QLH�PRJ��RGVW�SLü�RG�SU]HSLVyZ�G\UHNW\Z\��Z�V]F]HJyOQR�FL�W\FK�RGQRV]�F\FK
VL
�GR�Z\PRJX�RJáDV]DQLD�



7HNVW\�RU]HF]H�

127

14.  :�RPDZLDQ\P�SU]\SDGNX��V]F]HJyOQLH�SLOQ\�FKDUDNWHU�VSUDZ\��QD�MDNL�SRZRáXMH�VL
�5]�G
+LV]SD�VNL� E\á� QLH]JRGQ\� ]� WHUPLQDPL� SU]HZLG]LDQ\PL� GOD� SURFHGXU\� SU]\VSLHV]RQHM�
RNUH�ORQ\PL�Z�DUW�����G\UHNW\Z\�

15.  .ZRW\�SU]\G]LHORQH�]RVWDá\�]�EXG*HWX�GOD�8QLZHUV\WHWX�Z�VW\F]QLX������U��D�UR]EXGRZD
L�UHPRQW��NWyUH�PLDá\�SRWUZDü�VLHGHP�L�Syá�PLHVL�FD��SRZLQQ\�]DNR�F]\ü�VL
�SU]HG�URz-
SRF]
FLHP�URNX�DNDGHPLFNLHJR�Z�SD(G]LHUQLNX������U��7DN�ZL
F�E\áR�GR�ü�F]DVX��D*HE\
RSXEOLNRZDü�RJáRV]HQLD�Z�WU\ELH�SURFHGXU\�SU]\VSLHV]RQHM�]JRGQLH�]�DUW�����G\UHNW\Z\
L� SU]HSURZDG]Lü� SRVW
SRZDQLH�Z� WHUPLQLH� RJUDQLF]DM�F\P� VL
� GR� ��� GQL�� D�PLDQRZLFLH
���GQL� QD� VNáDGDQLH�ZQLRVNyZ�R�GRSXV]F]HQLH� GR�XG]LDáX�Z�SRVW
SRZDQLX� L� ��� GQL� QD
VNáDGDQLH�RIHUW�

16.  :� NRQVHNZHQFML�� Z� Z\QLNX� GHF\]ML� ]DU]�GX� 8QLZHUV\WHWX� &RPSOXWHQVH�� Z�0DGU\FLH�
GRW\F]�FHM�XG]LHOHQLD�]DPyZLHQLD�SU\ZDWQHJR�QD�Z\NRQDQLH�UREyW�]ZL�]DQ\FK�]�UR]Eu-
GRZ��L�UHPRQWHP�:\G]LDáX�1DXN�3ROLW\F]Q\FK�L�3ROLW\NL�RUD]�8F]HOQL�3UDF�6SRáHF]Q\FK�
.UyOHVWZR�+LV]SDQLL�QLH�Z\ZL�]DáR�VL
� ]H�]RERZL�]D��Z\QLNDM�F\FK�]�G\UHNW\Z\��D�Z
V]F]HJyOQR�FL�MHM�DUW����RUD]���±���

3RVWDQRZLHQLH��GRW\F]�FH��NRV]WyZ

Koszty
17.  =JRGQLH�]�DUW�����XVW����=DVDG�3URFHVRZ\FK�� VWURQD�SU]HJU\ZDM�FD� MHVW�RERZL�]DQD�So-

NU\ü�NRV]W\��3RQLHZD*�.UyOHVWZR�+LV]SDQLL�QLH�SU]HGVWDZLáR�Z\VWDUF]DM�F\FK�DUJXPHn-
WyZ�MHVW�RERZL�]DQH�SRNU\ü�NRV]W\�

Sentencja  orzeczenia

Na tych podstawach,

75<%81$à
niniejszym:
��� 8]QDMH�� *H�Z\QLNX� GHF\]ML� ]DU]�GX�8QLZHUV\WHWX� &RPSOXWHQVH�� Z�0DGU\FLH�� GRW\F]�FHM

XG]LHOHQLD� ]DPyZLHQLD� SU\ZDWQHJR� QD� Z\NRQDQLH� UREyW� ]ZL�]DQ\FK� ]� UR]EXGRZ�� L� Ue-
PRQWHP�:\G]LDáX�1DXN� 3ROLW\F]Q\FK� L� 3ROLW\NL� RUD]�8F]HOQL� 3UDF� 6SRáHF]Q\FK�� .UyOe-
VWZR� +LV]SDQLL� QLH� Z\ZL�]DáR� VL
� ]H� ]RERZL�]D�� Z\QLNDM�F\FK� ]� '\UHNW\Z\� 5DG\
�������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�
publicznych na wykonaQLH� UREyW� EXGRZODQ\FK�� D�Z� V]F]HJyOQR�FL� DUW�� �� RUD]� ��±��� G\�
rektywy.

1.  Nakazuje Królestwu Hiszpanii pokrycie kosztów.
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�����25=(&=(1,(��75<%81$à8��=��'1,$�����6,(531,$������5�

W SPRAWIE C-107/92

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM

1LH�Z\SHáQLHQLH�]RERZL�]D��SU]H]�SD�VWZR�F]áRQNRZVNLH�±�3URFHGXUD�XG]LHODQLD�]DPyZLH�

publicznych na wykonanie robót budowlanych – Derogacja
Sprawa C-107/92
6SUDZR]GDQLD�7U\EXQDáX�(XURSHMVNLHJR�������VWURQD�,�����

Data:

AKTA: 02/08/1993
WNIOSEK: 01/04/1992

Tryb: � 3267	32:$1,(� '27<&=�&(� 1,(� :<:,�=$1,$� 6,	� =(� =2%2:,�=$�

35=(=�.5$-(�&=à21.2:6.,(�±�35=<-	7(

Streszczenie

$UW����SNW��G��'\UHNW\Z\��������GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��Su-
EOLF]Q\FK�QD�URERW\�EXGRZODQH�]H]ZDOD��Z�Z\M�WNRZ\FK�RNROLF]QR�FLDFK��QD�RGVW�SLHQLH�RG

RJyOQ\FK�]DVDG��Z�V]F]HJyOQR�FL�W\FK�GRW\F]�F\FK�]DPLHV]F]DQLD�RJáRV]H���1LHPQLHM�MHGQDN�

WDNLH�RGVW
SVWZD�QLH�V��PR*OLZH��MH*HOL�]DPDZLDM�F\�PDM��Z\VWDUF]DM�FR�GX*R�F]DVX�QD�]Rr-
JDQL]RZDQLH�SURFHGXU\�SU]\VSLHV]RQHM�RNUH�ORQHM�Z�DUW�����WHM�G\UHNW\Z\�

Strony

Sprawa C-107/92
Komisja Wspólnot Europejskich, reprezentowana przez Antonio Aresu oraz Rafael Pellicer -
GRUDG]WZR�SUDZQH��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\��SURZDG]�F\�G]LDáDOQR�ü�Z�/XNVHPEXUJX

SU]\� ELXU]H� SUDZQ\P�1LFROD� $QQHFFKLQR�� WDN*H� GRUDG]WZR� SUDZQH��:DJQHUD� &HQWUH�� .Lr-
chberg,
wnioskodawca
przeciwko
5HSXEOLFH�:áRVNLHM�� UHSUH]HQWRZDQHM�SU]H]�/XLJL�)HUUDUL�%UDYR��6]HID�'HSDUWDPHQWX�3UDw-
QHJR� SU]\� 0LQLVWHUVWZLH� 6SUDZ� =DJUDQLF]Q\FK�� G]LDáDM�FHJR� MDNR� SHáQRPRFQLN�� RUD]� MHJR

DV\VWHQWD�,YR�0��1UDJXJOLD��$YYRFDWR�GHOOR�6WDWR��]�VLHG]LE��Z�/XNVHPEXUJX�SU]\�$PEDVa-
G]LH�:áRVNLHM����5XH�0DULH�$GHODLGH�

pozwanemu

:1,26(.�R�VWZLHUG]HQLH��*H�SRSU]H]�QLH�Z\VáDQLH�RJáRV]HQLD�GRW\F]�FHJR�]DPyZLHQLD�Su-
EOLF]QHJR� QD�Z\NRQDQLH� RJURG]H�� SU]HFLZODZLQRZ\FK�Z� UHMRQLH�&ROOH� ,VDUFR�%UHQQHUR�� GR

8U]
GX�3XEOLNDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK�Z�FHOX�RSXEOLNRZDQLD�Z�']LHQQLNX

8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�Z\ZL�]DáD�VL
�]�RERZL�]NX�RNUe-
�ORQHJR�Z�'\UHNW\ZLH�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SUo-
FHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�
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75<%81$à
Z�VNáDG]LH��2��'XH��3U]HZRGQLF]�F\��*�&��5RGULJXH]� ,JOHVLDV��0��=XOHHJ�RUD]� -�/��0XUUD\
�3U]HZRGQLF]�F\� ,]E���*�)��0DQFLQL��5�� -ROLHW�� -�&��0RLWLQKR�GH�$OPHLGD��)��*UHYLVVH�RUD]
'�$�2��(GZUDG��6
G]LRZLH�
Rzecznik Generalny: C. Gulmann,
Sekretarz: L. Hewlett, Administrator
Z�QDZL�]DQLX�GR�SURWRNRáX�]�UR]SUDZ\�
SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWDFML�VWURQ�SRGF]DV�UR]SUDZ\�Z�GQLX����PDUFD������U��
SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�SRGF]DV�SRVLHG]HQLD�Z�GQLX����PDMD������U��
Z\GDMH�QDVW
SXM�FH
Orzeczenie

Podstawy  orzeczenia

1. 3RSU]H]�ZQLRVHN�]áR*RQ\�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX���NZLHWQLD������URNX��.RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZV]F]
áD�SRVW
SRZDQLH�V�GRZH�]JRGQLH�]�DUW������7UDNWDWX�(:*�Z
FHOX�X]QDQLD��*H�SRSU]H]�QLH�Z\VáDQLH�RJáRV]HQLD�GRW\F]�FHJR�]DPyZLHQLD�SXEOLF]QHJR�QD
Z\NRQDQLH�RJURG]H��SU]HFLZODZLQRZ\FK�Z�UHMRQLH�&ROOH�,VDUFR�%UHQQHUR�GR�8U]
GX�3XEOi-
NDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK�Z�FHOX�RSXEOLNRZDQLD�Z�']LHQQLNX�8U]
GRZ\P
:VSyOQRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�Z\ZL�]DáD� VL
� ]�RERZL�]NX�RNUH�ORQHJR�Z
'\UHNW\ZLH� 5DG\� �������((&� ]� GQLD� ��� OLSFD� ����� U�� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU
udzielania zamóZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���6WU�������

2.  ']LDá� ,,,� G\UHNW\Z\� RNUH�OD� ]DVDG\� RGSRZLHGQLHJR� RJáDV]DQLD� ]DPyZLH��� JZDUDQWXM�FH
ZV]\VWNLP�]DLQWHUHVRZDQ\P�ZH�:VSyOQRFLH�GRVW
S�GR�LQIRUPDFML�R�]DPyZLHQLX�RUD]��Ze-
GáXJ�LFK�ZROL��XF]HVWQLF]HQLH�Z�SRVW
SRZDQLX�

3.  =JRGQLH�]�DUW�����G\UHNW\Z\��RJáRV]HQLD�R�]DPyZLHQLX� V��Z\V\áDQH�GR�8U]
GX�3XEOLNDFML
8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK��NWyU\�SXEOLNXMH�MH�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW
(XURSHMVNLFK��QLH�Sy(QLHM�QL*�G]LHZL
ü�GQL�SR�GQLX�Z\VáDQLD��$UW�����XVW����VWDQRZL��QLHPQLHM
MHGQDN��*H�]JRGQLH�]�SU]\VSLHV]RQ��SURFHGXU��RNUH�ORQ��Z�DUW������RJáRV]HQLH�SRZLQQR�E\ü
RSXEOLNRZDQH�QLH�Sy(QLHM�QL*�Z�FL�JX�SL
FLX�GQL�RG�GQLD�MHJR�Z\Váania.

4.  =JRGQLH�]�DUW�����G\UHNW\Z\��WHUPLQ\�GR�VNáDGDQLD�ZQLRVNyZ�R�GRSXV]F]HQLH�GR�XG]LDáX�Z
SRVW
SRZDQLX�RUD]�VNáDGDQLD�RIHUW��GR�]áR*HQLD�NWyU\FK�Z\EUDQL�NDQG\GDFL�]RVWDOL�]DSUo-
V]HQL��Z�*DGQ\P�SU]\SDGNX�QLH�PRJ��E\ü�NUyWV]H�QL*����GQL�RG��RGSRZLHGQLR��GQLD�Z\Váa-
QLD�RJáRV]HQLD�RUD]�GQLD�Z\VáDQLD�GR�NDQG\GDWyZ�SLVHPQHJR�]DSURV]HQLD��$UW�����VWDQRZL
MHGQDN��*H�Z�SU]\SDGNDFK��JG]LH�]DFKRZDQLH�SRZ\*V]\FK�WHUPLQyZ�RNUH�ORQ\FK�Z�DUW����
MHVW�QLHZ\NRQDOQH��]DPDZLDM�F\�PRJ��]DVWRVRZDü�NUyWV]\�WHUPLQ��D�PLDQRZLFLH����GQL�RG
GQLD�Z\VáDQLD�RJáRV]HQLD�L����GQL�RG�Z\VáDQLD�SLVHPQHJR�]DSURV]HQLD�GR�VNáDGDQLD�RIHUW�
7DND�SU]\VSLHV]RQD�SURFHGXUD�VNUDFD�FDáNRZLW\�F]DV�SRVW
SRZDQLD�]�PLQLPXP����GQL�GR
minimum 22 dni.

5.  $UW����G\UHNW\Z\�SU]HZLGXMH�Z\M�WNL�RG� WHJR�SU]HSLVX�Z�ZLHOX�SU]\SDGNDFK��8MPXM�F� WR
EDUG]LHM�V]F]HJyáRZR��DUW����SNW��G��GRSXV]F]D�Z\M�WHN�Ä�MH*HOL�Z�V\WXDFML�QLH]E
GQHM�No-
QLHF]QR�FL��]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKDUDNWHU�VSUDZ\�]ZL�]DQ\�]�RNROLF]QR�FLDPL
QLHSU]HZLG]LDQ\PL�SU]H]�]DPDZLDM�FHJR��WHUPLQ\�RNUH�ORQH�Z�LQQ\FK�SU]HSLVDFK�QLH�Po-
J��E\ü�GRWU]\PDQH´�
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6.  :�GQLX����F]HUZFD������URNX��%RO]DQR�8IILFLR�GHO�*HQLR�&LYLOH��8U]�G�,Q*\QLHULL�&y-
ZLOQHM���GHSDUWDPHQW�SU]\�ZáRVNLP�0LQLVWHUVWZLH�5REyW�3XEOLF]Q\FK��SU]\G]LHOLá�Z\No-
nanie budowy ogrodzenia przeciwlawinowego w Alpach niedaleko Colle Isrco/Brennero
ZáRVNLHM� ILUPLH� &ROOLQL� H� 5DEELRVL� 6S$�� EH]� XSU]HGQLHJR� RSXEOLNRZDQLD� RJáRV]HQLD� Z

DzienQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK�

7.  8]QDM�F� ]DQLHFKDQLH� WHM� F]\QQR�FL� ]D� QDUXV]HQLH� G\UHNW\Z\�� .RPLVMD�� SLVPHP� ]� ��

VW\F]QLD� ����� URNX�� RILFMDOQLH�ZH]ZDáD�5HSXEOLN
�:áRVN�� GR� ]áR*HQLD� VZRLFK� XZDJ�Z

przeFL�JX�PLHVL�FD�
8.  2GSRZLHG(�5]�GX�:áRVNLHJR�]����PDMD������URNX�QD�SRZ\*V]H�SLVPR��VNáRQLáD�.RPLVM


GR�SU]HGVWDZLHQLD�XPRW\ZRZDQHM�RSLQLL��NWyUD�]RVWDáD�Z\VáDQD�Z�GQLX����OXWHJR������U�

=�XZDJL�QD�EUDN�RGSRZLHG]L�ZREHF� WHM� RSLQLL��.RPLVMD�ZQLRVáD�SU]HGPLRWRZ�� VSUDZ
�

.RPLVMD�X]QDMH��*H�5]�G�:áRVNL�QLH�Z\ND]Dá�Z\VW�SLHQLD�V]F]HJyOQLH�SLOQHJR�FKDUDNWHUX

VSUDZ\�Z\QLNDM�FHJR�]�QLHSU]HZLG]LDQ\FK�RNROLF]QR�FL��]JRGQLH�]�DUW�����G��G\UHNW\Z\�

8]QDMH��*H��SR�SLHUZV]H��XSá\Q
áR�ZL
FHM�QL*�WU]\�PLHVL�FH�PL
G]\�SU]HGVWDZLHQLHP�Rd-
SRZLHGQLP�ZáDG]RP�NUDMRZ\P�Z�GQLX� ��� F]HUZFD� ����� URNX� UDSRUWX� ]�'HSDUWDPHQWX

GeoORJLF]QHJR�SU]\�0LQLVWHUVWZLH��URGRZLVND��]DOHFDM�FHJR�SRZ]L
FLH�SLOQ\FK�G]LDáD��

D�UR]SRF]
FLHP�UREyW�]�GQLHP����ZU]H�QLD������URNX��RUD]��*H�SRGF]DV�WHJR�RNUHVX��5]�G

:áRVNL�PyJá�SU]HSURZDG]Lü����GQLRZ�� SURFHGXU
� SU]\VSLHV]RQ��� RNUH�ORQ��Z�G\UHNWy-
ZLH��3RQDGWR�VWZLHUG]D��*H�RVWDWQLD�RGQRWRZDQD�ODZLQD�Z�UHJLRQLH�%UHQQHU��Z������URNX�

QLH�PR*H�VWDQRZLü�SRZRGX��GOD�SU]HSURZDG]HQLD�SLOQ\FK�G]LDáD��

9.  :HGáXJ�ZáDG]�ZáRVNLFK��LQWHUSUHWDFMD�SU]HGVWDZLRQD�SU]H]�.RPLVM
�QLH�ELHU]H�SRG�XZDJ


QRZHM�V\WXDFML�Z\QLNDM�FHM�]�Z�Z�UDSRUWX�JHRORJLF]QHJR�L�GRW\F]�FHM�QLHSU]HZLG\ZDOQe-
JR�L�QLHXFKURQQHJR�U\]\ND�Z\VW�SLHQLD�ODZLQ\��:áDG]H�DUJXPHQWRZDá\�W\P��*H�]�XZDJL

QD�SLOQ\�FKDUDNWHU�XGRNXPHQWRZDQ\�Z�UDSRUFLH��X]QDá\��*H� URERW\�EXGRZODQH�SRZLQQ\

VL
�UR]SRF]�ü�EH]�]DNáyFH��SU]HG�NR�FHP�MHVLHQL������URNX�L�GODWHJR�SRVW
SRZDQLH�Pu-
VLDáR�E\ü�]DNR�F]RQH�SRGF]DV�NUyWNLHJR�SU]HFL�JX�F]DVX�REHMPXM�FHJR�WU]\�PLHVL�FH�OHt-
QLH�L��Z�NRQVHNZHQFML��SU]HVWU]HJDQLH�SRVWDQRZLH��G\UHNW\Z\�RND]DáR�VL
�QLHPR*OLZH�

10.  2GQLHVLHQLH�VL
�SURWRNRáX�]�UR]SUDZ\�Z�FHOX�SHáQLHMV]HJR�REUD]X�VWDQX�IDNW\F]QHJR��So-
VW
SRZDQLD� RUD]� ]DU]XWyZ� L� DUJXPHQWyZ� SU]HGVWDZLDQ\FK� SU]H]� VWURQ\�� Z\PLHQLRQ\FK

OXE�RPyZLRQ\FK�SRQL*HM��QDVW�SLáR�W\ONR�Z�WDNLP�VWRSQLX��MDNL�MHVW�SRWU]HEQ\�GOD�X]DVDd-
nieQLD�RU]HF]HQLD�7U\EXQDáX�

11.  =JRGQLH�]�DUW����SNW��G��G\UHNW\Z\��RGVW
SVWZR�SU]H]�QLHJR�SU]HZLG]LDQH��D�PLDQRZLFLH
RGHM�FLH�RG�RERZL�]NX�SXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX��MHVW�PR*OLZH��MH*HOL�MHd-
QRF]H�QLH�]RVWDM��VSHáQLRQH�WU]\�ZDUXQNL��3U]HSLV�QDND]XMH�Z\VW�SLHQLH�QLHSU]HZLG]LDQHM

RNROLF]QR�FL�� V]F]HJyOQLH� SLOQHJR� FKDUDNWHUX� VSUDZ\� XQLHPR*OLZLDM�FHJR� GRWU]\PDQLH

WHUPLQyZ� RNUH�ORQ\FK� Z� LQQ\FK� SURFHGXUDFK�� RUD]�� RVWDWHF]QLH�� ]ZL�]HN� SU]\F]\QRZ\

PL
G]\�QLHSU]HZLG]LDQ��RNROLF]QR�FL��D�V]F]HJyOQLH�SLOQ\P�FKDUDNWHUHP�VSUDZ\�

12.  .ROHMQR�ü�RNROLF]QR�FL�DQDOL]RZDQ\FK�V]F]HJyáRZR�SU]H]�U]HF]QLND�JHQHUDOQHJR�Z�SDU�
�� L� ���RSLQLL�Z\ND]XMH��*H�QLH� LVWQLDá� SRZyG�XQLHPR*OLZLDM�F\�5]�GRZL�:áRVNLHPX�Z

W\P�SU]\SDGNX�]DFKRZDQLD�WHUPLQyZ�RNUH�ORQ\FK�GOD�SURFHGXU\�SU]\VSLHV]RQHM��SU]HZi-
dzianej w dyrektywie.
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13.  :�NRQVHNZHQFML�QDOH*\�X]QDü��*H�]JRGQLH�]�W\P�FR�XWU]\PXMH�.RPLVMD��5]�G�:áRVNL�QLH

Z\ND]Dá�LVWQLHQLD�V]F]HJyOQLH�SLOQHJR�FKDUDNWHUX�VSUDZ\�Z�UR]XPLHQLX�DUW����SNW��G��Gy-
rektywy.

14.  'ODWHJR�WH*��EH]�SRWU]HE\�XVWDOHQLD��F]\�GZD�LQQH�ZDUXQNL�]RVWDá\�VSHáQLRQH�Z�W\P�SU]y-
SDGNX�� QDOH*\� VWZLHUG]Lü�� *H� SRSU]H]� QLH� Z\VáDQLH� GR� 8U]
GX� 3XEOLNDFML� 8U]
GRZ\FK
:VSyOQRW�(XURSHMVNLFK�RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P�QD�Z\NRQDQLH�RJURG]HQLD
przeciwlawinowego w regionie Colle Isarco/Brennero celem opublikowania w Dzienniku
8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�Z\NRQDáD�RERZL�]NX�Z\Qi-
NDM�FHJR�]�G\UHNW\Z\�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
����=JRGQLH�]�DUW�����XVW����=DVDG�3URFHVRZ\FK�� VWURQD�SU]HJU\ZDM�FD� MHVW� ]RERZL�]DQD�GR

SRNU\FLD� NRV]WyZ�� 3RQLHZD*� 5HSXEOLND�:áRVND� QLH� ]GRáDáD� SU]HGVWDZLü� GRVWDWHF]Q\FK
arguPHQWyZ�QD�VZRM��REURQ
��RERZL�]DQD�MHVW�SRNU\ü�NRV]W\�

Sentencja  orzeczenia

na tej podstawie,

75<%81$à
niniejszym:
1.  6WZLHUG]D��*H�]�XZDJL�QD�QLH�Z\VáDQLH�RJáRV]HQLD�GRW\F]�FHJR�]DPyZLHQLD�SXEOLF]QHJR�QD

Z\NRQDQLH�RJURG]H��SU]HFLZODZLQRZ\FK�Z�UHMRQLH�&ROOH�,VDUFR�%UHQQHUR�GR�8U]
GX�3u-
EOLNDFML�8U]
GRZ\FK�:VSyOQRW�(XURSHMVNLFK�Z�FHOX�RSXEOLNRZDQLD�Z�']LHQQLNX�8U]
Go-
Z\P�:VSyOQRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�Z\ZL�]DáD�VL
�]�RERZL�]NX�RNUH�Oo-
QHJR�Z�'\UHNW\ZLH�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SUo-
FHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

2.  1DND]XMH�5HSXEOLFH�:áRVNLHM�SRNU\FLH�NRV]WyZ�
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������25=(&=(1,(��75<%81$à8���3,(5:6=(-��,=%<�
Z  DNIA  18  CZERWCA 1991  R.  W  SPRAWIE  C-295/89
(„IMPRESA  DONA  ALFONSO”)

Impresa Dona Alfonso di Dona Alfonso & Figli przeciwko Consorzio per lo sviluppo indu-
striale del comune di Monfalcone, Egione Friuli –Venezia Giulia,
Impresa Luigi Tacchino SpA oraz Impresa Carlutti Costruttori SRL.
:QLRVHN� R� Z\GDQLH� RU]HF]HQLD� ZVW
SQHJR�� 7ULEXQDOH� DPPLQLVWUDWLYR� UHJLRQDOH� GHO� )ULXOL�

9HQH]LD�*LXOLD�±�:áRFK\

=DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�±�RIHUW\�SU]HGVWDZLDM�FH�UD*�FR�QLVNLH�FHQ\

Sprawa C-295/89
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������VWU��,�����

Data:

AKT: 18/06/1991
WNIOSEK: 26/09/1989

5RG]DM��SRVW
SRZDQLD��:<'$1,(�25=(&=(1,$�:67	31(*2

Przedmiot��=%/,)$1,(�35$:2'$:67:$

Streszczenie
$UW�����XVW����'\UHNW\Z\�5DG\���������RG�VWRVRZDQLD�NWyUHJR�.UDMH�&]áRQNRZVNLH�QLH�PRJ�

RGVW�SLü�Z�*DGQ\P�LVWRWQ\P�VWRSQLX��]DND]XMH�.UDMRP�&]áRQNRZVNLP�ZSURZDG]DQLD�SU]HSi-
VyZ��NWyUH�Z\PDJDM�� DXWRPDW\F]QHM� G\VNZDOLILNDFML� RIHUW�Z�SRVW
SRZDQLX�R� XG]LHOHQLH� ]a-
PyZLHQLD��ZHGáXJ�NU\WHULXP�DU\WPHW\F]QHJR��]RERZL�]XMH�QDWRPLDVW�]DPDZLDM�FHJR�GR�]a-
stosowania procedury analizy ofert, przewidzianej w tej dyrektywie, która daje oferentowi
VSRVREQR�ü�SU]HGVWDZLHQLD�Z\MD�QLH��

3D�VWZD�F]áRQNRZVNLH�PRJ��Z\PDJDü�DQDOL]RZDQLD�RIHUW��NLHG\�Z\GDMH�VL
��*H�SU]HGVWDZLDM�

UD*�FR�QLVNLH�FHQ\��D�QLH�W\ONR�NLHG\�Z�RF]\ZLVW\�VSRVyE�V��]DQL*RQH�

�2U]HF]HQLH�7U\EXQDáX�Z� W\P�SU]\SDGNX� MHVW� WDNLH� VDPR�� MDN� RU]HF]HQLH�Z� VSUDZLH� ������

Fratelli Costanzo przeciwko Comune di Milano {1989} ECR).

Strony
W sprawie C-295/89
ZQLRVHN�GR�7U\EXQDáX��]JRGQLH�]�DUW������7UDNWDWX�R�XWZRU]HQLX�(XURSHMVNLHM�:VSyOQRW\�*o-
VSRGDUF]HM��]áR*RQ\�SU]H]�7ULEXQDOH�$PPLQLVWDWLYR�5HJLRQDOH��ORNDOQ\�V�G�DGPLQLVWUDF\MQ\��

)ULXOL�9HQH]LD�*LXOLD��:áRFK\��R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�SRVW
SRZDQLX� WRF]�F\P

VL
�PL
G]\

Impresa Dona Alfonso di Dona Alfonso & Figli
a
Consorzio per lo Sviluppo Industriale del Comune di Monfalcone, Regione Friuli –Venezia
Giulia,
Impresa Luigi Tacchino SpA,
Impresa Carlutti Costruttori Srl,
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GRW\F]�F\P� LQWHUSUHWDFML� DUW�����XVW����'\UHNW\Z\�5DG\��������]�GQLD���� OLSFD������ U�� GR�

tyF]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH
(OJ 1971 (II), str. 682),

75<%81$à��,]ED�3LHUZV]D�

Z�VNáDG]LH��*�&��5RGULJXH]� ,JOHVLDV��3U]HZRGQLF]�F\� ,]E\��6LU�*RUGRQ�6O\Q�RUD]�5�� -ROLHW�

6
G]LRZLH

�SRGVWDZ\�RU]HF]HQLD�QLH�]RVWDá\�SU]\WRF]RQH�

QD�ZQLRVHN�]�GQLD���NZLHWQLD������U���GR�NWyUHJR�RGQLHVLRQR�VL
�QD�ZQLRVHN�7ULEXQDOH�$PPi-
nistrativo Regionale, Fiuli-Venezia Giulia, niniejszym postanawia :

Sentencja  orzeczenia

1.  $UW�����XVW����'\UHNW\Z\�5DG\��������]�GQLD���� OLSFD������U��GRW\F]�FHM�NRRUG\QDFML
SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� ]DND]XMH� .UDMRP

&]áRQNRZVNLP� ZSURZDG]HQLD� SU]HSLVyZ�� NWyUH� Z\PDJDM�� DXWRPDW\F]QHM� G\VNZDOLIi-
NDFML�RIHUW�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD��ZHGáXJ�NU\WHULXP�DU\WPHW\F]Qe-
JR�� ]RERZL�]XMH� QDWRPLDVW� ]DPDZLDM�FHJR� GR� ]DVWRVRZDQLD� SURFHGXU\� DQDOL]\� RIHUW

SU]HZLG]LDQHM�Z�WHM�G\UHNW\ZLH��NWyUD�GDMH�RIHUHQWRZL�VSRVREQR�ü�SU]HGVWDZLHQLD�Zy-
MD�QLH��

2.  3RGF]DV� VWRVRZDQLD� '\UHNW\Z\� 5DG\� �������� .UDMH� &]áRQNRZVNLH� QLH� PRJ�� RGHM�ü� Z
*DGQ\P�LVWRWQ\P�VWRSQLX�RG�SU]HSLVyZ�DUW�����XVW����G\UHNW\Z\

3.  $UW�� ��� XVW�� �� '\UHNW\Z\� 5DG\� ������� SR]ZDOD� .UDMRP� &]áRQNRZVNLP� Z\PDJDü�� DE\
RIHUW\� E\á\� SU]HGPLRWHP�DQDOL]\�� LOHNURü�Z\GDMH� VL
��*H�SU]HGVWDZLDM�� RQH� UD*�FR�QLVNLH

FHQ\��D�QLH�W\ONR��NLHG\�Z�RF]\ZLVW\�VSRVyE�V��]DQL*RQH�



7HNVW\�RU]HF]H�

134

������25=(&=(1,(��75<%81$à8��=��'1,$�����/,3&$��������5�
W  SPRAWIE  C-360/89

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM�
6ZRERGD� �ZLDGF]HQLD� XVáXJ� ±� 8G]LHODQLH� ]DPyZLH�� SXEOLF]Q\FK� QD� Z\NRQDQLH� UREyW� Eu-
dowlanych.
Sprawa C-360/89.
6SUDZR]GDQLD�7U\EXQDáX�(XURSHMVNLHJR�]������U��V��,�����

Daty:

DOKUMENTU: 03.06.92
WNIOSKU: 28.11.89

Streszczenie

���$UW\NXá����7UDNWDWX� ]DEUDQLD�QLH� W\ONR� MDZQHM�G\VNU\PLQDFML� ]H�Z]JO
GX�QD�QDURGRZR�ü�

OHF]�WDN*H�XNU\W\FK�IRUP�G\VNU\PLQDFML��NWyUH��FKRü�RSDUWH�QD�LQQ\FK�NU\WHULDFK��SURZDG]�

Z�U]HF]\ZLVWR�FL�GR�W\FK�VDP\FK�UH]XOWDWyZ�

��� 3D�VWZR� F]áRQNRZVNLH� UH]HUZXM�FH� Z\NRQDQLH� UREyW� EXGRZODQ\FK� GOD� SU]HGVL
ELRUFyZ�

NWyU\FK�VLHG]LE\�]QDMGXM��VL
�Z�UHMRQDFK��JG]LH�SUDFH�WH�PDM��E\ü�Z\NRQ\ZDQH�L�SU]\]Qa-
M�FH�SLHUZV]H�VWZR�NRQVRUFMRP�VNáDGDM�F\P�VL
�]�SU]HGVL
ELRUVWZ�G]LDáDM�F\FK�JáyZQLH�Z

W\P�UHMRQLH��QLH�Z\ZL�]XMH�VL
�]H�]RERZL�]D��]� W\WXáX�DUW�����7UDNWDWX�(:*�L�'\UHNW\Z\

�������GRW\F]�FHM� NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�� SXEOLF]Q\FK�QD�URERW\�Eu-
dowlane.

Strony

W sprawie C-360/89,
.RPLVMD�:VSyOQRW�(XURSHMVNLFK�� UHSUH]HQWRZDQD�SRF]�WNRZR�SU]H]�*XLGR�%HUDUGLVD�� D� Qa-
VW
SQLH�SU]H]�$QWRQLR�$UHVX��]�%LXUD�3UDZQHJR�.RPLVML��]�DGUHVHP�GOD�GRU
F]H��Z�/XNVHm-
EXUJX�Z�ELXU]H�5REHUWR�+D\GHUD�� UHSUH]HQWXM�FHJR�%LXUR�3UDZQH�.RPLVML��:DJQHU�&HQWUH�
Kirchberg,
wnioskodawca,
przeciwko
5HSXEOLFH�:áRVNLHM��UHSUH]HQWRZDQHM�SU]H]�/XLJL�)HUUDUL�%UDYR��6]HID�%LXUD�3UDZQHJR�0LQi-
VWHUVWZD�6SUDZ�=DJUDQLF]Q\FK��G]LDáDM�FHJR�Z�FKDUDNWHU]H�SHáQRPRFQLND��ZVSLHUDQHJR�SU]H]
3LHUD�*HRUJLR�)HUUL��$YYRFDWR�GHOOR�6WDWR��]�DGUHVHP�GOD�GRU
F]H��Z�/XNVHPEXUJX�Z�DPEa-
VDG]LH�:áRFK����5XH�0DULH�$GHODLGH�
pozwanemu

:1,26(.�R�Z\GDQLH�RU]HF]HQLD�VWZLHUG]DM�FHJR��*H�XFKZDODM�F�8VWDZ
�1U��������6SHFMDl-
QH�SRVWDQRZLHQLD�GOD�SU]\VSLHV]HQLD�XNR�F]HQLD�UREyW�EXGRZODQ\FK���NWyUD�]DZLHUD�SRVWDQo-
ZLHQLD�VSU]HF]QH�]�SU]HSLVDPL�:VSyOQRW\�GRW\F]�F\PL�]DPyZLH��SXEOLF]Q\FK��:áRFK\�QLH
Z\ZL�]Dá\�VL
�]H�]RERZL�]D��]�W\WXáX�DUW�����7UDNWDWX�(:*�L�'\UHNW\Z\�5DG\��������((&
]����OLSFD������U���NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�Eu-
dowlane (OJ 1971 (II), s. 682).
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75<%81$à

Z� VNáDG]LH�� 2�� 'XH�� 3U]HZRGQLF]�F\�� 5�� -ROLHW�� )�$�� 6FKRFNZHLOHU� RUD]� 3�-�*�� .DSWH\Q�

�3U]HZRGQLF]�F\� ,]E��� *�)��0DQFLQL�� &�1�� .DNRXULV�� *�&�� 5RGULJXH]� ,JOHVLDV��0�� 'LH]� GH

9HODVFR�L�-�/��0XUUD\��6
G]LRZLH

Rzecznik Generalny: C.O. Lenz
6HNUHWDU]��-�$��3RPSH��]DVW
SFD�VHNUHWU]D�

SR�Z\VáXFKDQLX�SURWRNRáX�]�UR]SUDZ\�

SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWDFML�REX�VWURQ�QD�UR]SUDZLH����VW\F]QLD������U��

po rozpatrzeniu opinii rzecznika generalnego na posiedzeniu 26 lutego 1992 r.,
Z\GDMH�QDVW
SXM�FH

orzeczenie

Podstawa  prawna  orzeczenia

1.  3U]H]� ]áR*HQLH� ��� OLVWRSDGD� ����� U��Z� 6HNUHWDULDFLH� 7U\EXQDáX� RGSRZLHGQLHJR�ZQLRVNX�
.RPLVMD� :VSyOQRW� (XURSHMVNLFK� ZV]F]
áD� SRVW
SRZDQLH� QD� SRGVWDZLH� DUW�� ���� 7UDNWD�

WX� (:*�Z� SU]HGPLRFLH� VWZLHUG]HQLD�� L*� XFKZDODM�F�8VWDZ
�1U� ������ �6SHFMDOQH� SRVWD�

QRZLHQLD� GOD� SU]\VSLHV]HQLD� XNR�F]HQLD� UREyW� EXGRZODQ\FK��� NWyUD� ]DZLHUD� SRVWDQRZLH�

QLD�VSU]HF]QH�]�SU]HSLVDPL�:VSyOQRW\��:áRFK\�QLH�Z\ZL�]Dá\�VL
�]H�]RERZL�]D��]�W\WXáX

DUW�� ���7UDNWDWX�(:*� L�'\UHNW\Z\�5DG\��������((&�]���� OLSFD� ����� U��� NRRUG\QXM�FHM

SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�Eudowlane (OJ 1971 (II), s. 682).
2.  1D�PRF\�DUW����XVW����8VWDZ\�1U��������RJáRV]HQLH�R�]DPyZLHQLX�SXEOLNRZDQH�SU]H]�SRd-

PLRW�]DPDZLDM�F\�PXVL�]DZLHUDü�]DVWU]H*HQLH��L*�RIHUHQW�X]\VNXM�F\�]DPyZLHQLH�SRZLQLHQ

SRZLHU]\ü�RG����GR�����SUDF�SU]HGVL
ELRUFRP��NWyU\FK�VLHG]LE\�]QDMGXM�� VL
�Z� UHMRQLH�

JG]LH�SUDFH�PDM��E\ü�Z\NRQ\ZDQH�

3.  $UW\NXá���XVW����WHM�VDPHM�8VWDZ\�SRVWDQDZLD��L*�Z�SU]\SDGNDFK�NLHG\�SRQDG����SU]HGVL
-
ELRUVWZ� MHVW� ]DLQWHUHVRZDQ\FK� ]DPyZLHQLHP�� FR� QDMPQLHM� ���PXVL� E\ü� ]DSURV]RQ\FK� GR

VNáDGDQLD�RIHUW�D�SU]\�Z\ERU]H�Z\NRQDZFyZ��NWyU]\�PDM��E\ü�]DSURV]HQL��SRGPLRW�]DPa-
ZLDM�F\� PXVL� SU]HVWU]HJDü� ]DVDG\� SLHUZV]H�VWZD� GOD� NRQVRUFMyZ� ]áR*RQ\FK� ]� SU]HG�

VL
ELRUFyZ�]�VLHG]LEDPL�Z�UHMRQDFK��JG]LH�SUDFH�WH�PDM��E\ü�Z\NRQ\Zane.
4.  2GHVáDQLH�GR�SURWRNRáX�]� UR]SUDZ\�Z�FHOX�SHáQLHMV]HJR�SU]HGVWDZLHQLD� IDNWyZ��SRVW
So-

ZDQLD� L� DUJXPHQWDFML�REX� VWURQ��NWyUH�SRQL*HM� V�� RPDZLDQH��QDVW
SXMH� MHG\QLH�Z�VWRSQLX

QLH]E
GQ\P�GOD�SU]HGVWDZLHQLD�DUJXPHQWDFML�7U\EXQDáX�

5.  :�WUDNFLH�SRVW
SRZDQLD��.RPLVMD�Z\FRIDáD�VZRMH�]DU]XW\�]�Z\M�WNLHP�W\FK�GRW\F]�F\FK

art. 2 ust. 1 oraz art. 3 ust. 3 Ustawy Nr 80/87.

Domniemane naruszenie art. 59 Traktatu:

6.  =GDQLHP�.RPLVML��DUW����XVW����8VWDZ\�1U�������QDUXV]D�DUW�����7UDNWDWX�SU]\]QDM�F�SLHUw-
V]H�VWZR� SU]HGVL
ELRUVWZRP�� NWyU\FK� VLHG]LE\� ]QDMGXM�� VL
� Z� GDQ\FK� UHMRQDFK�� W\P� Va-
P\P�G]LDáDM�F�QD�V]NRG
�SU]HGVL
ELRUVWZ�Z�LQQ\FK�SD�VWZDFK�F]áRQNRZVNLFK�

7.  1DOH*\� ]DXZD*\ü�� L*� DUW�� ��� 7UDNWDWX� Z\PDJD� ]QLHVLHQLD� ZV]HONLFK� IRUP� G\VNU\PLQDFML
ZREHF�XVáXJRGDZFyZ�]�.UDMyZ�&]áRQNRZVNLFK�LQQ\FK�QL*� WHQ��Z�NWyU\P�XVáXJD�PD�E\ü

�ZLDGF]RQD�
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8.  )DNW��*H�DUW����XVW����8VWDZ\�1U�������UH]HUZXMH�F]
�ü�SUDF�GOD�SRGZ\NRQDZFyZ��NWyU\FK
VLHG]LE\� ]QDMGXM�� VL
�Z� UHMRQLH�� JG]LH�SUDFH� WH�PDM�� E\ü�Z\NRQ\ZDQH�� MHVW� DNWHP�G\s-
NU\PLQDFML�SU]HFLZNR�SU]HGVL
ELRUVWZRP�G]LDáDM�F\P�Z�LQQ\FK�.UDMDFK�&]áRnkowskich.

9.  &KRü� SUDZG�� MHVW�� MDN� XWU]\PXMH� U]�G�:áRFK�� L*� SRVWDQRZLHQLH� WR�Z\á�F]D� ]� W\FK� SUDF
UyZQLH*�SU]HGVL
ELRUVWZD�SRZVWDáH�ZH�:áRV]HFK��NWyU\FK�VLHG]LE\�]QDMGXM��VL
�SR]D�Ga-
Q\P� UHMRQHP�� QLH� ]PLHQLD� WR� IDNWX�� L*�ZV]\VF\� SRGZ\NRQDZF\� XSU]\ZLOHMRZDQL� SU]H]
QLH�V��SU]HGVL
ELRUVWZDPL�ZáRVNLPL�

10.  &R� VL
� W\F]\� DUW�� �� XVW�� ��8VWDZ\�1U��������.RPLVMD� VWRL� QD� VWDQRZLVNX�� L*� SU]\]QDM�F
SLHUZV]H�VWZR�NRQVRUFMRP�]áR*RQ\P�]�SU]HGVL
ELRUVWZ�ORNDOQ\FK��RJUDQLF]D�RQ�ZROQR�ü
�ZLDGF]HQLD�XVáXJ��FR�MHVW�]DEURQLRQH�Z��ZLHWOH�DUW�����7UDNWDWX�

11.  7U\EXQDá�QLH]PLHQQLH�XWU]\P\ZDá��L*�DUW�����7UDNWDWX�]DEUDQLD�QLH�W\ONR�MDZQHM�G\VNUy-
PLQDFML�]H�Z]JO
GX�QD�QDURGRZR�ü��OHF]�WDN*H�XNU\W\FK�IRUP�G\VNU\PLQDFML��NWyUH��FKRü
RSDUWH�QD�LQQ\FK�NU\WHULDFK��SURZDG]��Z�U]HF]\ZLVWR�FL�GR�W\FK�VDP\FK�UH]XOWDWyZ��SRU�
]ZáDV]F]D��6SUDZ
�&������.RPLVMD�SU]HFLZNR�:áRFKRP�>����@�(&5�VWU��������SDU�����

12.  &KRü�DUW����XVW����8VWDZ\�1U�������RGQRVL�VL
�� MDN� WZLHUG]L� U]�G�:áRFK��GR�ZV]\VWNLFK
SU]HGVL
ELRUVWZ��]DUyZQR�ZáRVNLFK��MDN�L�]DJUDQLF]Q\FK��Z�U]HF]\ZLVWR�FL�IDZRU\]XMH�RQ
ILUP\�ZáRVNLH��-DN�.RPLVMD�VáXV]QLH�]DXZD*\áD��MHVW�]QDF]QLH�EDUG]LHM�SUDZGRSRGREQH��L*
G]LDáDOQR�ü�ZáD�QLH�W\FK�SU]HGVL
ELRUVWZ�VNXSLD�VL
�Z�UHMRQDFK��JG]LH�URERW\�EXGRZODQH
PDM�� E\ü� Z\NRQ\ZDQH� QL*� G]LDáDOQR�ü� SU]HGVL
ELRUVWZ� XVWDQRZLRQ\FK� Z� LQQ\FK� SD�-
VWZDFK�F]áRQNRZVNLFK�

13. 5]�G�:áRFK�]DXZD*D�WDN*H��L*�Z\*HM�Z\PLHQLRQH�SRVWDQRZLHQLD�8VWDZ\�1U�������PDM�
QD� FHOX� ]UHNRPSHQVRZDü� QLHNRU]\VWQ�� V\WXDFM
�� Z� MDNLHM� ]QDOD]á\� VL
� PDáH� L� �UHGQLH
SU]HGVL
ELRUVWZD�QD�VNXWHN�ZSURZDG]HQLD�SU]H]�W
�8VWDZ
�V\VWHPX�NRPSOHNVRZ\FK�]a-
PyZLH��SXEOLF]Q\FK��Z�NWyU\P�Uy*QH�SUDFH�V��REM
WH�MHGQ\P�]DPyZLHQLHP��=JUXSRZa-
QLH�Z�MHGQ\P�]DPyZLHQLX�XVáXJ��NWyUH�]DPDZLDQH�RGG]LHOQLH�E\á\E\�DWUDNF\MQH�GOD� Oo-
NDOQ\FK�SU]HGVL
ELRUVWZ��GRSURZDG]D�GR�Z\á�F]HQLD�LFK�]�ZLHOX�PQLHMV]\FK�]DPyZLH��

14. :�W\P�PLHMVFX�QDOH*\�MHG\QLH�]DXZD*\ü��L*�SRZ\*V]H�Z]JO
G\�QLH�PDM��]ZL�]NX�]�SROi-
W\N��SD�VWZRZ���EH]SLHF]H�VWZHP�SD�VWZD�DQL�]GURZLHP�VSRáHF]H�VWZD��R�NWyU\FK�Po-
ZD�Z�DUW�����L����7UDNWDWX��DQL�QLH�V��SRZRGHP��E\�SRPLMDü�LQWHUHV�SXEOLF]Q\��FR�PRJáo-
E\� XVSUDZLHGOLZLDü� WH� RJUDQLF]HQLD�� �6SUDZD� &�������� .RPLVMD� SU]HFLZNR� +RODQGLL
[1991] ECR s. I-4069, par. 17 i 18 oraz Sprawa C-288/89 Collectieve Antennevooorzie-
ning Gouda przeciwko Commissariaat voor de Media [1991] ECR s. I-4007).

15. =�SRZ\*V]\FK�UR]ZD*D��Z\QLND��*H�VNDUJD�R�QDUXV]HQLH�DUW�����7UDNWDWX�SRZLQQD�]RVWDü
podtrzymana.

Domniemane naruszenie Dyrektywy 71/305

16. .RPLVMD�VWRL�QD�VWDQRZLVNX�� L*�DUW����XVW����8VWDZ\�1U�������QDUXV]D�DUW�����XVW����'y-
UHNW\Z\��������SRSU]H]�SU]\M
FLH�NU\WHULXP�NZDOLILNDFML�LQQHJR�RG�Z\PLHQLRQ\FK�Z�DUW�
23–26 dyrektywy.

17. 1DOH*\�]DXZD*\ü��L*�]JRGQLH�]�DUW�����XVW����'\UHNW\Z\���������Z�SURFHGXU]H�RJUDQLF]o-
QHM��Z�]QDF]HQLX�RNUH�ORQ\P�Z�DUW����XVW�����]DPDZLDM�F\�QD�SRGVWDZLH�SU]HGáR*RQ\FK
LQIRUPDFML�]JRGQ\FK�]�DUW�����SNW�G�G\UHNW\Z\�SRZLQLHQ�Z\EUDü�Z\NRQDZFyZ��NWyU\FK
]DSURVL�GR�VNáDGDQLD�RIHUW�



7HNVW\�RU]HF]H�

137

18. $UW\NXá����SNW��G��GRW\F]\�LQIRUPDFML�R�RVRELVWHM�V\WXDFML�Z\NRQDZF\�RUD]�VWDQGDUGDFK
HNRQRPLF]Q\FK�L�WHFKQLF]Q\FK��NWyU\FK�VSHáQLHQLD�Z\PDJD�]DPDZLDM�F\��SU]\�F]\P�QLH

PR*H�RQ�*�GDü�LQIRUPDFML�LQQ\FK��QL*�WH�Z\PLHQLRQH�Z�DUW�����L����

19. =JRGQLH� ]� DUW�� �� XVW�� ��8VWDZ\�1U� ������Z�Z\ERU]H� SU]HGVL
ELRUVWZ� ]DSURV]RQ\FK� GR
VNáDGDQLD�RIHUW��SLHUZV]H�VWZR�PDM��NRQVRUFMD�]áR*RQH�]�SU]HGVL
ELRUVWZ��NWyU\FK�Jáyw-
QD�G]LDáDOQR�ü�VNXSLD�VL
�Z�UHMRQDFK��JG]LH�SUDFH�WH�PDM��E\ü�Z\NRQ\ZDQH�

20. 3RZ\*V]D�]DVDGD�SLHUZV]H�VWZD�VWDQRZL�NU\WHULXP�Z\ERUX��NWyUH�QLH�MHVW�Z\PLHQLRQH�Z
DUW\NXáDFK� ��±��� L� FR� ZD*QLHMV]H�� QLH� PD� ]ZL�]NX� ]� *DGQ\P� ]� HNRQRPLF]Q\FK� E�G(

WHFKQLF]Q\FK�VWDQGDUGyZ�RNUH�ORQ\FK�Z�DUW�����L����

21. W rezultacie art. 3 ust. 3 Ustawy Nr 80/87 jest sprzeczny z art. 22 ust. 1 Dyrektywy
��������SRQLHZD*�NU\WHULXP�Z\ERUX�XVWDORQH�Z�WHM�XVWDZLH�GRW\F]\�HOHPHQWyZ�QLH�E
G�-
F\FK�F]
�FL��LQIRUPDFML��QD�SRGVWDZLH�NWyUHM�]DPDZLDM�F\��]JRGQLH�]�DUW������PD�Z\EUDü

NDQG\GDWyZ��NWyU\FK�QDVW
SQLH�]DSURVL�GR�VNáDGDQLD�RIHUW�

22. =�SRZ\*V]\FK�UR]ZD*D��Z\QLND��*H�VNDUJD�R�QDUXV]HQLH�'\UHNW\Z\��������PXVL�]RVWDü
podtrzymana.

23. 1DOH*\�]DWHP�VWZLHUG]Lü��L*�XFKZDODM�F�8VWDZ
�1U�������GQLD����OXWHJR������U���6SHFMDl-
QH� SRVWDQRZLHQLD� GOD� SU]\VSLHV]HQLD� XNR�F]HQLD� UREyW� EXGRZODQ\FK�� RSXEOLNRZDQH� Z

*D]]HWWD�8IILFLDOH�GHOOD�5HSXEEOLFD�,WDOLDQD�1U����]�GQLD����PDUFD������U����:áRFK\�QLH

Z\ZL�]Dá\� VL
� ]H� ]RERZL�]D�� ]� W\WXáX� DUW�� ��� 7UDNWDWX� (:*� L� '\UHNW\Z\� 5DG\

�������((&� ]� ��� OLSFD� ����� U�� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLFz-
nych na wykonanie robót budowlanych.

'HF\]MD��GRW\F]�FD��NRV]WyZ��V�GRZ\FK

Koszty
24. 1D�PRF\�DUW�����XVW���=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FD�MHVW�REFL�*RQD�NRV]WDPL

V�GRZ\PL��3RQLHZD*� DUJXPHQWDFMD�Z\VXQL
WD�SU]H]� VWURQ
�ZáRVN�� QLH� ]RVWDáD� ]DDNFHp-
WRZDQD��:áRFK\�SRZLQQ\�E\ü�REFL�*RQH�NRV]WDPL�

Sentencja  orzeczenia

Na tej podstawie

75<%81$à

niniejszym:
1. 6WZLHUG]D��*H�XFKZDODM�F�8VWDZ
�1U����������OXWHJR������U���:áRFK\�QLH�Z\ZL�]Dá\�VL


]H�]RERZL�]D��]� W\WXáX�DUW�����7UDNWDWX�(:*�L�'\UHNW\Z\�5DG\��������((&�]���� OLSFD

�����U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

2. 1DND]XMH�U]�GRZL�:áRFK�SRNU\ü�NRV]W\�V�GRZH�
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������25=(&=(1,(��75<%81$à8��=��'1,$������&=(5:&$��������5�
W SPRAWIE C-243/89 („STOREBAELT”)

Komisja Wspólnot Europejskich przeciwko Królestwu Danii
3U]\]QDZDQLH�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�±�%XGRZD�PRVWX�QDG

„Storebaelt”.
Sprawa C-243/89
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL��(&5��������VWU��,�����

Data:

AKTA: 22/06/1993
WNIOSEK: 02/08/1989

5RG]DM�SRVW
SRZDQLD��3267	32:$1,(�'27<&=�&(�1,(�:<:,�=$1,$�6,	�.5$�
-Ï:�&=à21.2:6.,&+�=(�=2%2:,�=$��±�35=<-	7(

Streszczenie

1.  :�SRZyG]WZDFK�ZQLHVLRQ\FK� ]JRGQLH� ]� DUW�� �����ZVW
SQH�SRVW
SRZDQLH� V�GRZH�RNUH�OD
SU]HGPLRW� SRVW
SRZDQLD�� NWyU\� QLH�PR*H� E\ü� VWRSQLRZR� UR]V]HU]DQ\��0R*OLZR�ü� SU]Hd-
VWDZLHQLD� ZáDVQ\FK� REVHUZDFML� SU]H]� .UDM� &]áRQNRZVNL� VWDQRZL� QLH]E
GQ�� JZDUDQFM

Z\PDJDQ�� SU]H]� 7UDNWDW�� ]D�� SU]HVWU]HJDQLH� WHM� JZDUDQFML� MHVW� ]DVDGQLF]\P� IRUPDOQ\P
Z\PRJLHP�Z�SURFHGXU]H�GRW\F]�FHM�XVWDOHQLD��F]\�.UDM�&]áRQNRZVNL�QLH�Z\ZL�]Dá�VL
�]H

VZRLFK�]RERZL�]D��

2.  :�SRZyG]WZLH�ZQLHVLRQ\P�SU]H]�.RPLVM
��]JRGQLH�]�DUW������7UDNWDWX��R�FHORZR�FL�NWó-
UHJR�GHF\GXMH�Z\á�F]QLH�.RPLVMD��WR�7U\EXQDá�XVWDOD��F]\�Z\VW�SLáR�GRPQLHPDQH�QLH�Zy-
NRQDQLH�]RERZL�]D���QDZHW� MH*HOL�.UDM�&]áRQNRZVNL�QLH�]DSU]HF]D� MX*� VZRMHM�ZLQ\� L�X]�

QDMH��*H�ND*G\��NWR�SRQLyVá�VWUDW
�]�MHJR�SRZRGX�PD�SUDZR�GR�RGV]NRGRZDQLD��:�SU]HFLw-
Q\P�UD]LH��SRSU]H]�SU]\]QDQLH�VL
�GR�QLH�Z\NRQDQLD�RERZL�]NyZ�RUD]�SU]\M
FLH�ZV]HONLHM
RGSRZLHG]LDOQR�FL��.UDM�&]áRQNRZVNL�PLDáE\�VZRERG
��Z�ND*G\P�F]DVLH��SRGF]DV�SRVW
-
SRZDQLD� ]JRGQLH� ]� DUW�� ����� ]DNR�F]\ü� SRVW
SRZDQLH� EH]� V�GRZHJR� XVWDOHQLD�� F]\� REo-
ZL�]NL�QLH�]RVWDá\�VSHáQLRQH�RUD]�SRGVWDZ�MHJR�RGSRZLHG]LDOQR�FL�

3.  3RSU]H]�]DSURV]HQLH�GR�SU]HWDUJX��Z�UDPDFK�NWyUHJR�XG]LHOHQLH�]DPyZLHQLD�RGE\ZD�VL
�QD
SRGVWDZLH� ZDUXQNX� PyZL�FHJR� R� PDNV\PDOQ\P� Z\NRU]\VWDQLX� NUDMRZ\FK� VXURZFyZ�

GyEU�L�PDWHULDáyZ�RUD]�NUDMRZHM�VLá\�URERF]HM�L�VSU]
WX�RUD]�SRSU]H]�SURZDG]HQLH�QHJRFMa-
cji z wybranymi oferentami na podstawie oferty niezgodnej z warunkami przetargowymi,
.UDM�&]áRQNRZVNL�QDUXV]D�DUW���������L����7UDNWDWX�RUD]�'\UHNW\Z\��������

Strony

W sprawie C-243/89
Komisja Wspólnot Europejskich, reprezentowana przez Hans Peter Hartvig oraz Richard
:DLQZULJKW�� GRUDGFyZ�SUDZQ\FK�� G]LDáDM�F\FK� MDNR�SHáQRPRFQLF\�� SURZDG]�F\� G]LDáDOQR�ü

w Luksemburgu w biurze Nicola Annecchino, Wagnera Centre, Kirchberg
ZQLRVNXM�F\

przeciwko
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.UyOHVWZX�'DQLL��UHSUH]HQWRZDQHPX�SU]H]�-RHUJHQ�0ROGH��GRUDGF
�SUDZQHJR�SU]\�0LQLVWHr-
VWZLH� 6SUDZ� =DJUDQLF]Q\FK�� *UHJHUV� /DUVHQ�� DGZRNDWD�� SURZDG]�FHJR� G]LDáDOQR�ü� Z� /Xk-
VHPEXUJX�SU]\�$PEDVDG]LH�'X�VNLHM����%RXOHYDUG�5R\DO�
pozwanemu

:1,26(.�R�X]QDQLH��*H�SRQLHZD*�$NWLHVHOVNDEHW�6WRUHEDHOWVIRUELQGHOVHQ�]DSURVLá�GR�VNáa-
GDQLD� RIHUW� QD� SRGVWDZLH� ZDUXQNX� Z\PDJDM�FHJR� RG� RIHUHQWD� X*\FLD� GX�VNLFK� VXURZFyZ�
GyEU�L�PDWHULDáyZ�RUD]�GX�VNLHM�VLá\�URERF]HM�Z�QDMZL
NV]\P�PR*OLZ\P�VWRSQLX�RUD]�SRSU]H]
prowadzenie negocjacji z wybranymi oferentami na podstawie oferty niezgodnej z warunka-
PL� SU]HWDUJRZ\PL�� .UDM� &]áRQNRZVNL� QDUXV]D� DUW�� ���� ��� L� ��� 7UDNWDWX� RUD]� '\UHNW\Z\
�������((&�]�GQLD����OLSFD������URNX�GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�
publicznych na roboty budowlane (OJ 1971 (II), str. 682),

75<%81$à
:� VNáDG]LH�� 2�� 'XH�� 3U]HZRGQLF]�F\�� &�1��.DNRXULV�� *�&�� 5RGULJXH]� ,JOHVLDV��0�� =XOHHJ
RUD]�-�/��0XUUD\��3U]HZRGQLF]�F\�,]E���*�)��0DQFLQL��5��-ROLHW��)�$��6FKRFNZHLOHU��-�&��0o-
LWLQKR�GH�$OPHLGD��)��*UHYLVVH�RUD]�3�-�*��.DSWH\Q��6
G]LRZLH�
Rzecznik Generalny: G. Tesauro,
6HNUHWDU]��+��9RQ�+ROVWHLQ��]DVW
SFD�VHNUHWDU]D
Z�QDZL�]DQLX�GR�SURWRNRáX�]�UR]SUDZ\�
SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWDFML�VWURQ�SRGF]DV�UR]SUDZ\�Z�GQLX����ZU]H�QLD������URNX�
Z�NWyUHM�.UyOHVWZR�'DQLL�E\áR�UHSUH]HQWRZDQH�SU]H]�-RHUJHQ�0ROGH��G]LDáDM�FHJR� MDNR�SHá-
nomocnik, Gregers Larsen oraz Sune F. Svensen, adwokata,
SR� Z\VáXFKDQLX� RSLQLL� U]HF]QLND� JHQHUDOQHJR� SRGF]DV� SRVLHG]HQLD� Z� GQLX� ��� OLVWRSDGD
1992 roku,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1.  3RSU]H]�ZQLRVHN�]áR*RQ\�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX���VLHUSQLD������URNX��.RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR�]JRGQLH�]�DUW������7UDNWDWX�R�8WZRU]HQLX�(u-
URSHMVNLHM�:VSyOQRW\�*RVSRGDUF]HM��R�X]QDQLH��*H�SRQLHZD*
±�$NWLVHOVNDEHW�6WHUREDHOWVIRUELQGHOVHQ�]DSURVLá�GR�VNáDGDQLD�RIHUW�QD�SRGVWDZLH�ZDUXQNX
Z\PDJDM�FHJR� ]DVWRVRZDQLD� Z� QDMZL
NV]\P� PR*OLZ\P� VWRSQLX� GX�VNLFK� VXURZFyZ�
GyEU�L�PDWHULDáyZ�RUD]�GX�VNLHM�VLá\�URERF]HM�RUD]�IDNW��*H

±�QHJRFMDFMH�]�Z\EUDQ\P�NRQVRUFMXP�E\á\�SURZDG]RQH�QD�SRGVWDZLH�RIHUW\��NWyUD�QLH�E\áD
zgodna z warunkami przetargowymi

.UyOHVWZR�'DQLL�QLH�Z\ZL�]DáR�VL
�]�RERZL�]NyZ�Z\QLNDM�F\FK�]�SUDZRGDZVWZD�:VSyl-
QRW\��D�Z�V]F]HJyOQR�FL�QDUXV]\áR�DUW���������RUD]����7UDNWDWX��D� WDN*H�'\UHNW\Z
�5DG\
�������((&�]�GQLD����OLSFD������URNX�GRW\F]�F��NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPó-
ZLH�� SXEOLF]Q\FK�QD�Z\NRQDQLH� UREyW�EXGRZODQ\FK� �2-������ �,,��� VWU�� �����GDOHM� ]ZDQD
Ä'\UHNW\Z�´��

2.  $NWLVHOVNDEHW� 6WHUREDHOWVIRUELQGHOVHQ� �GDOHM� ]ZDQ\� Ä6WRUHEDHOW´�� MHVW� ILUP�� FDáNRZLFLH
NRQWURORZDQ��SU]H]�3D�VWZR�'X�VNLH��-HVW�RGSRZLHG]LDOQ\�]D�VSRU]�G]HQLH�SURMHNWX��RUD]
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G]LDáDM�F�MDNR�SRGPLRW�]DPDZLDM�F\��]D�EXGRZ
�GURJL�RUD]�SRá�F]HQLD�NROHMRZHJR�Z]GáX*
:LHONLHJR� %HáWX�� &]H�ü� SURMHNWX� GRW\F]\� EXGRZ\� PRVWX� Z]GáX*� =DFKRGQLHJR� .DQDáX
:LHONLHJR�%HáWX��:DUWR�ü�]DPyZLHQLD�QD�EXGRZ
�0RVWX�=DFKRGQLHJR�RFHQLD�VL
�QD���EOQ�
koron.

3.  :�GQLX���SD(G]LHUQLND������U��6WRUHEDHOW�RSXEOLNRZDá�Z�GRGDWNX�GR�']LHQQLND�8U]
Go-
ZHJR�:VSyOQRW�(XURSHMVNLFK��������6������VWU������RJáRV]HQLH�R�]DPyZLHQLX��XG]LHODQ\P
Z�WU\ELH�SURFHGXU\�RJUDQLF]RQHM��QD�Z\NRQDQLH�EXGRZ\�PRVWX�Z]GáX*�=DFKRGQLHJR�.a-
QDáX��:�GQLX����NZLHWQLD������URNX�]DSURVLá�SL
ü�JUXS�ILUP�GR�]áR*HQLD�RIHUW\�

4.  :DUXQHN����NODX]XOD����ZDUXQNyZ�RJyOQ\FK��NWyUH�VWDQRZL��F]
�ü�GRNXPHQWDFML�]DPyZLe-
QLD��GDOHM�]ZDQH�ÄZDUXQNDPL�RJyOQ\PL´���VWDQRZL�FR�QDVW
SXMH�
ÄZ\NRQDZFD� ]RERZL�]XMH� VL
� GR� NRU]\VWDQLD� Z� QDMZL
NV]\P�PR*OLZ\P� VWRSQLX� ]� GX�-
VNLFK� VXURZFyZ�� GyEU� L�PDWHULDáyZ� RUD]� GX�VNLHM� VLá\� URERF]HM´� �GDOHM� ]ZDQ\� ÄNODX]XO�
GX�VN�´��

5.  :DUXQHN� ��� NODX]XOD� �� ZDUXQNyZ� RJyOQ\FK� RNUH�OD� ZDUXQNL� RUJDQL]RZDQLD� DOWHUQDW\w-
Q\FK� SU]HWDUJyZ� GOD� SURMHNWyZ� ]DVW
SXM�F\FK� WU]\� Uy*QH� SURMHNW\�PRVWX�� RSUDFRZDQ\FK
SU]H]�6WRUHEDHOW��:DUXQNL�WH�VWDQRZL��SRGVWDZ
�RFHQ\�W\FK�RIHUW�
:DUXQHN����NODX]XOD���RNUH�OD��*H�FHQD�SU]HWDUJRZD�GOD�SURMHNWX�DOWHUQDW\ZQHJR�PXVL�VL

RSLHUDü�QD�]DáR*HQLX��*H�Z\NRQDZFD�]RERZL�*H�VL
�Z\NRQDü�V]F]HJyáRZH�SURMHNW\��NWyUH
SU]HGVWDZL�SRGPLRWRZL�]DPDZLDM�FHPX�GR�DNFHSWDFML��RUD]��*H�SU]\MPLH�QD�VLHELH�FDáNo-
ZLW��RGSRZLHG]LDOQR�ü�]D�SURMHNW�L�MHJR�Z\NRQDQLH��:DUXQHN�WHQ�WDN*H�RNUH�OD��*H�Z\No-
QDZFD�MHVW�]RERZL�]DQ\�SU]\M�ü�U\]\NR�Uy*Q\FK�]PLDQ�LOR�FLRZ\FK��QD�NWyU\FK�RSLHUD�VL

przetarg. Ostatecznie, zgodnie z tym warunkiem:
ÄMH*HOL�Z\NRQDZFD�VNáDGD�RIHUW
�Z�UDPDFK�SURMHNWX�DOWHUQDW\ZQHJR��]D�NWyU\�SRQRVL�Rd-
SRZLHG]LDOQR�ü�� WR�PXVL� RNUH�ODü� FHQ
� XPR*OLZLDM�F�� MHM� REQL*HQLH��Z� SU]\SDGNX�� NLHG\
SRGPLRW�]DPDZLDM�F\�]GHF\GXMH�VL
�QD�SU]HM
FLH�V]F]HJyáRZHJR�SODQX�SURMHNWX´�

6.  3L
ü�PL
G]\QDURGRZ\FK�NRQVRUFMyZ��REHMPXM�F\FK�RJyOQLH����SRGPLRWyZ�]RVWDáR�]DSUo-
V]RQ\FK�GR�]áR*HQLD�RIHUW��-HGQ\P�]�W\FK�SL
FLX�NRQVRUFMyZ�E\áD�HXURSHMVND�JUXSD�6WRUe-
EDHOW��GDOHM�]ZDQD�Ä(6*´���NWyUHM�F]áRQNRZLH�WR�%DOODVW�1HGDP�]�+RODQGLL��/RVLQJHU�/WG
]H� 6]ZDMFDULL�� 7D\ORU�:RRGURZ�&RQVWUXFWLRQ� /WG� ]�:ON�� %U\WDQLL� L� WU]\� GX�VNLH� ILUP\�
(6*�]áR*\áR�6WRUHEDHOW�RIHUW
�DOWHUQDW\ZQ��QD�EXGRZ
�PRVWX�EHWRQRZHJR�

7. 6WRUHEDHOW� UR]SRF]�á� UR]PRZ\� ]� Uy*Q\PL� RIHUHQWDPL� Z� FHOX� SRUyZQDQLD� L� RFHQ\� RIHUW
RUD]� XVWDOHQLD� NRV]WyZ�� 3R� GRNRQDQLX� Z\ERUX� RIHUW�� 6WRUHEDHOW� SURZDG]Lá� QHJRFMDFMH
]�(6*�GRW\F]�FH�RIHUW\�DOWHUQDW\ZQHM��1HJRFMDFMH�WH�GRSURZDG]Lá\�GR�SRGSLVDQLD��Z�GQLX
���F]HUZFD������URNX��XPRZ\�SRPL
G]\�(6*�D�6WRUHEDHOW�

8. 'OD� SHáQLHMV]HJR� REUD]X� VWDQX� IDNW\F]QHJR�� WRNX� SRVW
SRZDQLD� L� ]DU]XWyZ� RUD]� DUJu-
mentów stron, przedstawionych i przedyskutowanych jedynie w stopniu koniecznym dla
SU]HGVWDZLHQLD�X]DVDGQLHQLD��RGQLHVLRQR�VL
�GR�SURWRNyáX�]�UR]SUDZ\�

'RSXV]F]DOQR�ü

9. =DVWU]HJDM�F�VRELH�SUDZR��Z�NR�FRZHM�F]
�FL�ZQLRVNX��GR�X]XSHáQLDQLD� L� UR]V]HU]DQLD��R
ile jest to konieczne, dwóch podstaw prawnych wniosku, Komisja, w swojej odpowiedzi
UR]V]HU]\áD� VZRMH� ]DU]XW\� QD� SRGVWDZLH� LQIRUPDFML� X]\VNDQHM� RG� U]�GX� GX�VNLHJR�� ]a-
ZDUWHM�Z�MHJR�RGSRZLHG]L�QD�SR]HZ��.RPLVMD�ZSURZDG]LáD�WDN*H�GZLH�]PLDQ\�GR�*�Ga-
nia, z któU\P�Z\VW
SXMH�
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10. 3U]HGH�ZV]\VWNLP�.RPLVMD�ZQLRVNXMH�R�X]QDQLH�SU]H]�7U\EXQDá��Z�RGQLHVLHQLX�GR�GUu-
JLHM�SRGVWDZ\�ZQLRVNX��RSLVDQHM�SRZ\*HM� �SDU������*H�'DQLD�QLH�Z\NRQDáD�]RERZL�]D��
SRQLHZD*�6WRUHEDHOW��QD�SRGVWDZLH�RIHUW\�QLH]JRGQHM�]�ZDUXQNDPL�SU]HWDUJX��SURZDG]Lá
QHJRFMDFMH�]�(6*�]DNR�F]RQH�SRGSLVDQLHP�RVWDWHF]QHM�XPRZ\��NWyUD�]PLHQLDáD�ZDUXQNL
oferty, fawory]XM�F�RIHUHQWD�L�RGQRV]�F�VL
�Z�V]F]HJyOQR�FL�GR�NU\WHULyZ�FHQRZ\FK�

11. 3R� GUXJLH�� Z� NZHVWLL� GRW\F]�FHM� GRPQLHPDQHJR� QDUXV]HQLD� ]DVDG� SUDZQ\FK� SU]H]� So-
]ZDQHJR��.RPLVMD�WZLHUG]L��*H�.UyOHVWZR�'DQLL�QDUXV]\áR�'\UHNW\Z
���������Ä�Z�RGQLe-
sieQLX�GR�]DVDG\�UyZQHJR�WUDNWRZDQLD�OH*�FHM�X�SRGVWDZ�G\UHNW\Z\´�

12. 5]�G�GX�VNL� ]ZUDFD� VL
� GR�7U\EXQDáX�R�X]QDQLH��*H�ZQLRVHN� MHVW� QLHGRSXV]F]DOQ\�� So-
QLHZD*� .RPLVMD� UR]V]HU]\áD� SU]HGPLRW� SRZyG]WZD�� SR]D� WHQ�� MDNL� ]RVWDá� RNUH�ORQ\�ZH
ZVW
SQ\P�SRVW
SRZDQLX�

13. 3U]HG� UR]ZD*HQLHP� WHJR� *�GDQLD�� QDOH*\� SU]\SRPQLHü�� *H� ]JRGQLH� ]� RU]HF]QLFWZHP
�6SUDZD�&��������.RPLVMD� SU]HFLZNR�:áRFKRP� ^����`� (&5� ,������� SDU�� ����� Z� So-
ZyG]WZDFK�ZQLHVLRQ\FK�]JRGQLH�]�DUW�������SRVW
SRZDQLH�ZVW
SQH�RNUH�OD�SU]HGPLRW�So-
VW
SRZDQLD��NWyU\�QLH�PR*H�E\ü�UR]V]HU]DQ\��0R*OLZR�ü�SU]HGVWDZLHQLD�REVHUZDFML�SU]H]
.UDM�&]áRQNRZVNL�VWDQRZL�QLH]E
GQ��JZDUDQFM
�Z\PDJDQ��SU]H]�7UDNWDW��D�SU]HVWU]HJa-
QLH�WHM�JZDUDQFML�MHVW�SRGVWDZRZ\P�IRUPDOQ\P�Z\PRJLHP�SURFHGXU\�XVWDODM�FHM��*H�.UDM
&]áRQNRZVNL�QLH�Z\ZL�]Dá�VL
�]�Z\NRQDQLD�]RERZL�]D��

14. 5]�G�GX�VNL�DUJXPHQWXMH��*H�SR�SLHUZV]H��.RPLVMD�QLH�PR*H�SRV]HU]\ü�SU]HGPLRWX�So-
VW
SRZDQLD�DQL�ZH�ZQLRVNX�DQL��Z�V]F]HJyOQR�FL��Z�RGSRZLHG]L��SR]D�IDNW�L�SUDZR�Zy-
PLHQLRQH�Z�SL�PLH�SU]HGVWDZLDM�F\P�Z�VSRVyE�RILFMDOQ\�]DU]XW\�L�Z�XPRW\ZRZDQHM�RSi-
nii.

15. :�WHM�NZHVWLL�7U\EXQDá�PXVL�X]QDü��*H� MHG\Q\P�UR]ZD*DQ\P�]DJDGQLHQLHP�Z�SRVW
So-
ZDQLX�ZVW
SQ\P�E\á�ZDUXQHN����NODX]XOD���ZDUXQNyZ�RJyOQ\FK�� W]Q��NODX]XOD�R�VWRVo-
ZDQLX�GX�VNLFK�PDWHULDáyZ��RUD]�UR]SRF]
FLH�QHJRFMDFML�QD�SRGVWDZLH�RIHUW\�QLH]JRGQHM
]�ZDUXQNLHP� ��� NODX]XOD� �� W\FK�ZDUXQNyZ�� D� GRW\F]�F\P� RGSRZLHG]LDOQR�FL� RIHUHQWD�
tam gdzie przedmiotem przetargu jest projekt alternatywny.

16. =�SRZ\*V]HJR�Z\QLND��*H�SRZyG]WZR�MHVW�GRSXV]F]DOQH�MHG\QLH�Z�VWRSQLX��Z�MDNLP�Rd-
QRVL�VL
�RQ�GR�W\FK�GZyFK�]DSLVyZ�]DZDUW\FK�Z�ZDUXQNDFK�RJyOQ\FK�

17. -H*HOL� FKRG]L� R� SRGVWDZ
�ZQLRVNX� GRW\F]�F�� NODX]XOL� R�Z\NRU]\VWDQLX� GX�VNLFK�PDWe-
ULDáyZ��.RPLVMD�QLH�PD�MHGQDN�]DND]X�ZVSLHUDQLD�VZRLFK�DUJXPHQWyZ�Z�W\P�Z]JO
G]LH
SRSU]H]�RGQLHVLHQLH�VL
�GR�LQQ\FK�]DSLVyZ�XPRZ\��NWyUH�UR]V]HU]DM��W
�NODX]XO
�

18. 5]�G�GX�VNL�GDOHM� DUJXPHQWXMH��*H�SRSU]H]�]PLDQ
� WU\EX�SRVW
SRZDQLD��.RPLVMD� ]PLe-
QLáD�SU]HGPLRW�SRVW
SRZDQLD�L�QDUXV]\áD�MHJR�SUDZR�REURQ\��JG\*�QLH�PLDá�RQ�VSRVREQo-
�FL�� MDNR� SR]ZDQ\�� SU]HGVWDZLHQLD� VZRLFK� REVHUZDFML� GRW\F]�F\FK� QRZ\FK� ]DJDGQLH�
Z�RGSRZLHGQLP�F]DVLH�L�Z�*�GDQ\�VSRVyE��2VWDWHF]QLH��ZHGáXJ�U]�GX�GX�VNLHJR��S\WDQLH
F]\�SRZyG]WZR� MHVW�QDOH*\FLH�X]DVDGQLRQH��PXVL�E\ü� UR]ZD*DQH� MHG\QLH�Z�RGQLHVLHQLX
GR�WUH�FL�*�GDQLD��]�NWyU\P�Z\VW
SXMH�ZQLRVNRGDZFD�

19. =DU]XW� GRW\F]\� S\WDQLD�� F]\� ]PLDQD� WUH�FL� GUXJLHM� F]
�FL� *�GDQLD� SRV]HU]D� MHJR� ]DNUHV
L�SR�GUXJLH��F]\�RGQLHVLHQLH�VL
���Z�RGSRZLHG]L��GR�Ä]DVDG\�UyZQHJR�WUDNWRZDQLD�OH*�FHM
X� SRGVWDZ�G\UHNW\Z\´�ZSURZDG]D�QRZ\� HOHPHQW� GR� SRGVWDZ\�SUDZQHM� GRW\F]�FHM� Go-
PQLHPDQHJR�QLH�Z\ZL�]DQLD�VL
�]H�]RERZL�]D��
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20. 2GQR�QLH�SLHUZV]HJR�S\WDQLD��QDOH*\�MHG\QLH�]DXZD*\ü��*H�.RPLVMD�PLDáD�SUDZR�Z\Ma-
�QLü�*�GDQLH�Z�FHOX�VNLHURZDQLD�XZDJL�QD� LQIRUPDFMH��SU]HGVWDZLRQH�SU]H]�U]�G�GX�VNL
QD�MHJR�REURQ
��GRW\F]�FH�SURFHGXU\�SU]HWDUJRZHM�L�QHJRFMDFML�PL
G]\�6WRUHEDHOW�D�(6*�

21. 2GQR�QLH�GUXJLHJR�S\WDQLD��SU]HGH�ZV]\VWNLP��MDN�U]HF]QLN�JHQHUDOQ\�]DXZD*D�Z�SXQk-
FLH���� VZRMHM�RSLQLL��.RPLVMD� ]áR*\áD� MX*� VNDUJ
�Z�F]DVLH�ZVW
SQHJR�SRVW
SRZDQLD�� FR
MHVW�Z\UD(QLH� ]D]QDF]RQH� ]DUyZQR�Z�XPRW\ZRZDQHM� RSLQLL� MDN� L�ZH�ZQLRVNX��:\QLND
]�WHJR��*H�U]�G�GX�VNL�PLDá�VSRVREQR�ü�SU]HGVWDZLHQLD�REVHUZDFML��WDN�MDN�WR�Z\QLND�Ma-
VQR�]�MHJR�RGSRZLHG]L�QD�RWU]\PDQ��XPRW\ZRZDQ��RSLQL
�.RPLVML�MDN�L�MHJR�REURQ\�

22. 3R�GUXJLH��DUJXPHQW�U]�GX�GX�VNLHJR��*H�]DVDGD�UyZQHJR�WUDNWRZDQLD�VWDQRZL�QRZ��SRd-
VWDZ
�SUDZQ���SU]HPDZLDM�F��]D�]DU]XWHP�QLH�Z\NRQDQLD�]RERZL�]D���EXG]L�Z�WSOLZR�ü�
MH*HOL� FKRG]L� R� LQWHUSUHWDFM
� G\UHNW\Z\�� NWyUD� E
G]LH� EDGDQD�ZUD]� ]� NZHVWL�� GRW\F]�F�
WUH�FL�

Istota sprawy

3LHUZV]D�SRGVWDZD�ZQLRVNX�GRW\F]�FD�NODX]XOL�GX�VNLHM
23.  .ODX]XOD�GX�VND��RSLVDQD�Z�:DUXQNX����.ODX]XOD���ZDUXQNyZ�RJyOQ\FK�MHVW�QLH]JRGQD

]�DUW���������L����7UDNWDWX��)DNW�WHQ�MHVW�EH]VSRUQ\�GOD�U]�GX�GX�VNLHJR�
24.  5]�G�GX�VNL�GRZRG]L�MHGQDN��*H�SR�SLHUZV]H�XVXQ�á�NODX]XO
�SU]HG�SRGSLVDQLHP�XPRZ\

]�(6*�Z�GQLX����F]HUZFD������URNX�L�*H�QLQLHMV]\P�GRVWRVRZDá�VL
�GR�XPRW\ZRZDQHM
RSLQLL�� MHV]F]H�SU]HG�W\P�MDN�]RVWDáD�PX�RQD�SU]HGVWDZLRQD�Z�GQLX����OLSFD������URNX�
3RGF]DV�UR]SUDZ\��U]�G�GX�VNL��SRZRáXM�F�VL
�QD�RU]HF]HQLH�Z�VSUDZLH�&��������.RPi-
VMD� SU]HFLZNR�:áRFKRP� ^����`�(&5� ,������� XWU]\P\ZDá� WDN*H�� *H�.RPLVMD� QLH� ]DUa-
G]LáD�Z�RGSRZLHGQLP�F]DVLH��SRSU]H]�SURFHGXU\��NWyU\PL�G\VSRQRZDáD�� VNXWNRP�SUDw-
Q\P�Z\QLNá\P�]�QDUXV]HQLD�

25.  $UJXPHQW�WHQ�QLH�PR*H�E\ü�SU]\M
W\�
26.  3R�SLHUZV]H��QDZHW�MH*HOL�NODX]XOD��E
G�FD�SU]HGPLRWHP�]DJDGQLHQLD�E\áD�XVXQL
WD�NUyt-

ko przed podpisaniem umowy z ESG i w konsekwencji przed przedstawieniem umoty-
ZRZDQHM� RSLQLL�� IDNWHP�SR]RVWDMH�� *H� SURFHGXUD� SU]HWDUJRZD�E\áD� SURZDG]RQD� QD� SRd-
VWDZLH�NODX]XOL��NWyUD�QLH�E\áD�]JRGQD�]�SUDZRGDZVWZHP�:VSyOQRW\�RUD]��NWyUD�]�XZDJL
QD�VZRM��QDWXU
��SUDZGRSRGREQLH�PLDáDE\�ZSá\Z�QD�]DUyZQR�VNáDG�Uy*Q\FK�NRQVRUFMyZ
MDN�L�ZDUXQNL�RIHUW�SU]HGVWDZLRQ\FK�SU]H]�SL
ü�Z\EUDQ\FK�NRQVRUFMyZ��:\QLND�]� WHJR�
*H�XVXQL
FLH�WHM�NODX]XOL�GRSLHUR�QD�RVWDWQLP�HWDSLH�SURFHGXU\��QLH�PR*H�E\ü�X]QDQH�MDNR
Z\VWDUF]DM�FH��E\�QLH�PyZLü�R�GRPQLHPDQ\P�QDUXV]HQLX�]RERZL�]D��

27.  1DOH*\�WDN*H�QDGPLHQLü��*H�Z�RILFMDOQ\P�SL�PLH�]�GQLD����F]HUZFD������URNX��.RPLVMD
]ZUyFLáD�VL
�GR�U]�GX�GX�VNLHJR�R�RGURF]HQLH�SRGSLVDQLD�XPRZ\��E
G�FHM�SU]HGPLRWHP
VSRUX�RUD]��*H�JG\E\�U]�G�GX�VNL�SU]\FK\OLá�VL
�GR�WHJR�ZQLRVNX��WR�QDUXV]HQLH�]RERZL�-
]D��QLH�Z\ZRáDáRE\�*DGQ\FK�VNXWNyZ�SUDZQ\FK�

28.  5]�G� GX�VNL� DUJXPHQWXMH�� SR� GUXJLH�� *H� Z� VZRLP� R�ZLDGF]HQLX� ]� GQLD� ��� ZU]H�QLD
����� URNX�� SU]HGVWDZLRQ\P� 7U\EXQDáRZL� SRGF]DV� SRVLHG]HQLD� UR]SDWUXM�FHJR� ZQLRVHN
R�RU]HF]HQLH��URGNyZ�W\PF]DVRZ\FK��QLH�W\ONR�X]QDMH��*H�NODX]XOD�GX�VND�VWDQRZLáD�Qa-
UXV]HQLH� SUDZRGDZVWZD�:VSyOQRW\�� DOH� MHGQRF]H�QLH� SU]\M�á� RGSRZLHG]LDOQR�ü� ZREHF
ofeUHQWyZ��WDN�ZL
F�SRZyG]WZR�Z�W\P�PLHMVFX�MHVW�EH]FHORZH�

29.  $UJXPHQW�WHQ�PXVL�]RVWDü�RGU]XFRQ\�
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30.  :�SRZyG]WZLH�GRW\F]�F\P�QLH�Z\ZL�]DQLD�VL
�]H�]RERZL�]D���ZQLHVLRQ\P�SU]H]�.RPi-
VM
� ]JRGQLH� ]� $UW�� ���� 7UDNWDWX�� R� FHORZR�FL� NWyUHJR� GHF\GXMH� Z\á�F]QLH� .RPLVMD�� WR
7U\EXQDá�GHF\GXMH��F]\�Z\VW�SLáR�GRPQLHPDQH�QDUXV]HQLH�]RERZL�]D���QDZHW��MH*HOL�]a-
LQWHUHVRZDQ\�.UDM�X]QDMH�]DU]XW��L�SU]\]QDMH��*H�ND*G\��NWR�SRQLyVá�VWUDW
�]�WHJR�SRZRGX
PD�SUDZR�GR�RGV]NRGRZDQLD��:�SU]HFLZQ\P�UD]LH��SRSU]H]�SU]\]QDQLH�VL
�GR�QLH�Zy-
ZL�]DQLD�VL
�]H�]RERZL�]D��L�SU]\M
FLH�RGSRZLHG]LDOQR�FL��.UDM�&]áRQNRZVNL�PyJáE\�Z
ND*G\P�F]DVLH�� SRGF]DV� SRVW
SRZDQLD� SURZDG]RQHJR� ]JRGQLH� ]�$UW�� ���� ]DNR�F]\ü� WR
SRVW
SRZDQLH�EH]�V�GRZHJR�XVWDOHQLD��F]\�RERZL�]NL�QLH�]RVWDá\�VSHáQLRQH�RUD]�SRGVWDZ
MHJR�RGSRZLHG]LDOQR�FL�

31.  =�SRZ\*V]\FK�UR]ZD*D��Z\QLND��*H�ZQLRVHN�.RPLVML� MHVW�QDOH*\FLH�X]DVDGQLRQ\�Z�Rd-
QLHVLHQLX�GR�SLHUZV]HM�SRGVWDZ\�ZQLRVNX��GRW\F]�FHM�NODX]XOL�GX�VNLHM�

 'UXJD�SRGVWDZD�ZQLRVNX��GRW\F]�FD�QHJRFMDFML�RSDUW\FK�QD�RIHUFLH�QLH]JRGQHM�]�ZDUXQNDPL
przetargu.

32.  3RQLHZD*� .RPLVMD� XWU]\PXMH� Z� VZRLFK� ]DU]XWDFK�� NWyU\FK� WUH�ü� ]RVWDáD� ]PLHQLRQD� Z
RGSRZLHG]L�QD�REURQ
��*H�6WRUHEDHOW�QDUXV]\áR�]DVDG
��*H�ZV]\VF\�RIHUHQFL�SRZLQQL�E\ü
WUDNWRZDQL� MHGQDNRZR�� DUJXPHQW� U]�GX� GX�VNLHJR��*H� WD� ]DVDGD� QLH� MHVW�Z\PLHQLRQD�Z
G\UHNW\ZLH� L�GODWHJR�VWDQRZL�QRZ��SRGVWDZ
�SUDZQ���PXVL�E\ü� UR]ZD*RQ\� MDNR�SLHUw-
szy.

33.  :�W\P�PLHMVFX�QDOH*\�]DXZD*\ü��*H�FKRFLD*�G\UHNW\ZD�Z\UD(QLH�QLH�ZVSRPLQD�R�]DVa-
G]LH�UyZQHJR�WUDNWRZDQLD�RIHUHQWyZ��WR�RERZL�]HN�SU]HVWU]HJDQLD�WHM�]DVDG\�OH*\�X�SRd-
VWDZ� G\UHNW\Z\�� NWyUHM� FHOHP� MHVW�� ]JRGQLH� ]� G]LHZL�W\P� SXQNWHP� SUHDPEXá\�� ]DSHZ�
QLHQLH�Z� V]F]HJyOQR�FL� UR]ZRMX� VNXWHF]QHM� NRQNXUHQFML� Z� ]DNUHVLH� ]DPyZLH�� SXEOLFz-
Q\FK��L�NWyUD�Z�']LDOH�,9�RNUH�OD�NU\WHULD�NZDOLILNDFML�L�Z\ERUX�RIHUW��]D�SRPRF��NWyU\FK
WDND�NRQNXUHQFMD�PD�E\ü�]DJZDUDQWRZDQD�

34.  :� RGSRZLHG]L�� .RPLVMD� RSDUáD� VZRMH� DUJXPHQW\� QD� VHULL� ZDUXQNyZ� ]DZDUW\FK� Z� RV�
taWHF]QHM� ZHUVML� XPRZ\�� NWyUH� ZHGáXJ� QLHM� ZSURZDG]Dá\� ]PLDQ\� GR� ZDUXQNyZ� RIHUW\
L�PLDá\�SHZQ\�ZSá\Z�QD�FHQ\��-HGQDN��MDN�Z\MD�QLRQR�SRZ\*HM��SDUDJUDI\����L������MHGy-
QLH�X]XSHáQLHQLD�RGQRV]�FH�VL
�GR�ZDUXQNX����NODX]XOL���]DZDUWHJR�Z�ZDUXQNDFK�RJyl-
Q\FK�PRJ��E\ü�EUDQH�SRG�XZDJ
�SU]H]�7U\EXQDá�

35.  'UXJD�SRGVWDZD�ZQLRVNX�.RPLVML��Z�VZRMHM�LVWRFLH��VWZLHUG]D��*H�Z�]DVDG]LH�.UyOHVWZR
'DQLL�QDUXV]\áR�]DVDG
�UyZQHJR�WUDNWRZDQLD�RIHUHQWyZ��SRQLHZD*�6WRUHEDHOW��QD�SRGVWa-
ZLH�RIHUW\��NWyUD�QLH�E\áD�]JRGQD�]�ZDUXQNDPL�SU]HWDUJX��SURZDG]Lá�QHJRFMDFMH�]�(6*�
NWyUH�Z�RVWDWHF]QHM�ZHUVML� XPRZ\�� SURZDG]Lá\� GR� X]XSHáQLHQLD�ZDUXQNX� ��� NODX]XOL� ��
GRW\F]�F\FK�NU\WHULyZ�]ZL�]DQ\FK�]�FHQ���D�NWyUH�IDZRU\]RZDá\�W\ONR�WHJR�RIHUHQWD�

36.  $E\�RFHQLü�]JRGQR�ü�QHJRFMDFML�SURZDG]RQ\FK�W\P�VSRVREHP�SU]H]�6WRUHEDHOW�]�]DVDG�
UyZQHJR�WUDNWRZDQLD��QDOH*\�Z�SLHUZV]HM�NROHMQR�FL�UR]ZD*\ü��F]\�]DVDGD�WD�XQLHPR*Oi-
ZLáD�6WRUHEDHOW¶�RZL�UR]ZD*HQLH�RIHUW\�(6*�

37.  :�W\P�Z]JO
G]LH��QDOH*\�VWZLHUG]Lü��*H�SU]HGH�ZV]\VWNLP�SU]HVWU]HJDQLH�]DVDG\�UyZQe-
JR�WUDNWRZDQLD�RIHUHQWyZ��Z\PDJD��E\�ZV]\VWNLH�RIHUW\�E\á\�]JRGQH�ZDUXQNDPL�SU]HWDr-
JX��WDN�DE\�]DSHZQLü�RELHNW\ZQH�SRUyZQDQLH�RIHUW�]áR*RQ\FK�SU]H]�Uy*Q\FK�RIHUHQWyZ�

38.  Potwierdzone to jest przez art. 11 dyrektywy, który zezwala oferentowi, tam gdzie ist-
QLHMH�PR*OLZR�ü�SU]HGVWDZLDQLD�Uy*Q\FK�ZHUVML�SURMHNWX��QD�NRU]\VWDQLH�]�PHWRG\�Z\Fe-
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Q\�UREyW��NWyUD�Uy*QL�VL
�RG�WHM�VWRVRZDQHM�Z�NUDMX��JG]LH�]RVWDáD�Z\EUDQD�RIHUWD��QLHPQLHM
MHGQDN��Z\PDJD�E\�RIHUWD�E\áD�]JRGQD�]�ZDUXQNDPL�SU]HWDUJX�

39.  :� RGQLHVLHQLX� GR� DUJXPHQWX� U]�GX� GX�VNLHJR�� L*� SUDZRGDZVWZR� GX�VNLH� UHJXOXM�FH
XG]LHODQLH�]DPyZLH� ]H]ZDOD�QD�RJUDQLF]HQLD�� WR�QDOH*\�]DXZD*\ü��*H�NLHG\� WR�SUDZo-
GDZVWZR� MHVW� VWRVRZDQH�� ]DVDGD� UyZQHJR� WUDNWRZDQLD� RIHUHQWyZ�� NWyUD� OH*\� X� SRGVWDZ
G\UHNW\Z\��L�NWyUD�Z\PDJD��E\�RIHUW\�E\á\�]JRGQH�]�ZDUXQNDPL�SU]HWDUJX��PXVL�E\ü�FDá-
kowicie przestrzegana.

40.  :\PyJ�WHQ�QLH�E\áE\�VSHáQLRQ\��JG\E\�RIHUHQFL�PRJOL�REFKRG]Lü�SRGVWDZRZH�ZDUXQNL
SU]HWDUJX�SRSU]H]�]DVWU]H*HQLD��]D�Z\M�WNLHP�V\WXDFML��JG\�ZDUXQNL�WH�Z\UD(QLH�QD�WR�]e-
]ZDODM��

41.  2IHUWD� ]áR*RQD� SU]H]�(6*�� GRW\F]�FD� DOWHUQDW\ZQHJR� SURMHNWX� EXGRZ\�PRVWX� QLH� E\áD
]JRGQD�]�ZDUXQNLHP����NODX]XO����ZDUXQNyZ�RJyOQ\FK��SRQLHZD*�QLH�VSHáQLDáD�Z\Po-
JyZ�Z�QLHM�XVWDQRZLRQ\FK��WR�]QDF]\��*H�SURSRQRZDQD�FHQD�QLH�E\áD�RSDUWD�QD�IDNFLH��*H
MDNR�RIHUHQW��(6*�E\á�]RERZL�]DQ\�GR�Z\NRQDQLX�V]F]HJyOQHJR�SURMHNWX�L�SU]\M
FLD�Rd-
SRZLHG]LDOQR�FL� ]D� QLHJR�� ]DUyZQR�Z� RGQLHVLHQLX� GR� SODQyZ� MDN� L� LFK�Z\NRQDQLD�� MDN
UyZQLH*�SU]\M
FLD�U\]\ND�]PLDQ�LOR�FLRZ\FK�

42.  :UHV]FLH��QDOH*\�]DXZD*\ü��*H�ZDUXQHN����NODX]XOD���ZDUXQNyZ�RJyOQ\FK�VWDQRZL�SRd-
VWDZRZ\�Z\PyJ�SU]HWDUJX��SRQLHZD*� RNUH�OD�ZDUXQNL�XVWDQDZLDM�FH� VSRVyE�REOLF]DQLD
FHQ��ELRU�F�SRG�XZDJ
� RGSRZLHG]LDOQR�ü�RIHUHQWD� ]D� V]F]HJyáRZ\�SURMHNW� L�Z\NRQDQLH
SURMHNWX�RUD]�SU]\M
FLH�U\]\ND�

43.  :� WDNLFK� RNROLF]QR�FLDFK�� RUD]� SRQLHZD*� ZDUXQNL� E
G�FH� SU]HGPLRWHP� VSRUX�� QLH� Ga-
ZDá\� RIHUHQWRZL� PR*OLZR�FL� ZSURZDG]HQLD� ]DVWU]H*H�� GR� MHJR� RIHUW�� ]DVDGD� UyZQHJR
WUDNWRZDQLD�XQLHPR*OLZLáD�6WRUHEDHOWRZL�UR]ZD*HQLH�RIHUW\�]áR*RQHM�SU]H]�(6*�

44. :�NRQVHNZHQFML��GUXJD�SRGVWDZD�ZQLRVNX�GRW\F]�FD�SURZDG]HQLD�QHJRFMDFML�QD�SRGVWa-
ZLH�RIHUW\��NWyUD�QLH�E\áD�]JRGQD�]�ZDUXQNDPL�SU]HWDUJX��MHVW�QDOH*\FLH�X]DVDGQLRQD�

45. =�SRZ\*V]\FK�UR]ZD*D��Z\QLND��*H�]�XZDJL�QD�IDNW��*H�$NWLHVHOVNDEHW�6WRUHEDHOWVIRUELn-
GHOVHQ�]DSURVLá�GR�VNáDGDQLD�RIHUW��QD�SRGVWDZLH�ZDUXQNX�Z\PDJDM�FHJR�Z\NRU]\VWDQLD
GX�VNLFK�VXURZFyZ��GyEU�L�PDWHULDáyZ�RUD]�GX�VNLHM�VLá\�URERF]HM�Z�QDMZL
NV]\P�PR*-
OLZ\P� VWRSQLX� RUD]� IDNW�� *H� QHJRFMDFMH� ]� Z\EUDQ\P� NRQVRUFMXP� E\á\� SURZDG]RQH
Z�RSDUFLX�R�RIHUW
�QLH]JRGQ��]�ZDUXQNDPL�SU]HWDUJX��.UyOHVWZR�'DQLL�QLH�Z\ZL�]DáR�VL

]H�]RERZL�]D��Z\QLNDM�F\FK�]�SUDZRGDZVWZD�:VSyOQRW\��D�Z�V]F]HJyOQR�FL�QDUXV]\áR
DUW���������L����7UDNWDWX��D�WDN*H�'\UHNW\Z
�5DG\��������((&�

3RVWDQRZLHQLD��GRW\F]�FH��NRV]WyZ

Koszty
46.  =JRGQLH� ]� DUW�� ��� XVW�� ��=DVDG� SURFHVRZ\FK�� VWURQD� SU]HJU\ZDM�FD� RERZL�]DQD� MHVW� GR

SRNU\FLD�NRV]WyZ��3RQLHZD*�.UyOHVWZR�'DQLL�SU]HJUDáR�VSUDZ
��RERZL�]DQH�MHVW�GR�So-
krycia kosztów.

Sentencja  orzeczenia

Na tych podstawach,

75<%81$à
niniejszym
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1.  2�ZLDGF]D��*H�]�XZDJL�QD�IDNW��*H�$NWLHVHOVNDEHW�6WRUHEDHOWVIRUELQGHOVHQ�]DSURVLá�GR�VNáa-
GDQLD� RIHUW� QD� SRGVWDZLH�ZDUXQNX�Z\PDJDM�FHJR�Z\NRU]\VWDQLH�Z� QDMZL
NV]\P�PR*Oi-
Z\P�VWRSQLX�GX�VNLFK�VXURZFyZ��GyEU�L�PDWHULDáyZ�RUD]�GX�VNLHM�VLá\�URERF]HM�RUD]�IDNW�
*H�QHJRFMDFMH�]�Z\EUDQ\P�NRQVRUFMXP�E\á\�SURZDG]RQH�Z�RSDUFLX�R�RIHUW
�QLH]JRGQ��]
ZDUXQNDPL�SU]HWDUJX��.UyOHVWZR�'DQLL�QLH�Z\ZL�]DáR�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]
SUDZRGDZVWZD�:VSyOQRW\��D�Z�V]F]HJyOQR�FL�QDUXV]\áR�DUW���������L����7UDNWDWX��D�WDN*H
'\UHNW\Z
�5DG\��������((&�

2.  Nakazuje Królestwu Danii pokrycie kosztów

������25=(&=(1,(��75<%81$à8��=��'1,$�����67<&=1,$��������5�
W  SPRAWIE  C-296/92

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM
6SUDZD�R�QLHZ\SHáQLHQLH�RERZL�]NyZ�±�=DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�±
Wniosek oddalony
Sprawa C-296/92
6SUDZR]GDQLD�7U\EXQDáX�(XURSHMVNLHJR������VWURQD�,�����

Daty:

POWSTANIA DOKUMENTU: 12/01/1994
=à2)(1,$�32=:8: 06/07/1992
5RG]DM�SRVW
SRZDQLD�� SRVW
SRZDQLH� GRW\F]�FH� QLHZ\SHáQLHQLD� RERZL�]NyZ� SU]H]� .UDM

&]áRQNRZVNL��SR]HZ�RGU]XFRQ\
6
G]LD�6SUDZR]GDZFD� Schockweiler

Temat: =EOL*Dnie przepisów prawnych

Streszczenie

=DNUHV�SR]ZX�ZQLHVLRQHJR�Z�RSDUFLX�R�DUW\NXá�����7UDNWDWX�RJUDQLF]RQ\�MHVW�SU]H]�SURFHGu-
U
�SU]HGSURFHVRZ��SU]HZLG]LDQ��Z�W\P�SU]HSLVLH��&R�]D�W\P�LG]LH��SRGVWDZ��SR]ZX�QLH�PRJ�
E\ü�*DGQH�LQQH�]DU]XW\�QL*�WH�VIRUPXáRZDQH�Z�XPRW\ZRZDQHM�RSLQLL�

Strony

W sprawie C-296/92
Komisja Wspólnot Europejskich, reprezentowana przez Antonio Aresu i Rafaela Pellicer,
F]áRQNyZ�']LDáX�3UDZQHJR��G]LDáDM�F\FK� MDNR�SHáQRPRFQLF\�� ]� VLHG]LE��Z�/XNVHPEXUJX�Z
ELXU]H�1LFROD�$QQHFFKLQR��F]áRQND�']LDáX�3UDZQHJR��:DJQHU�&HQWUH��.LUFKEHUJ��MDNR�SRZyG
przeciwko
5HSXEOLFH�:áRVNLHM�� UHSUH]HQWRZDQHM� SU]H]� SURIHVRUD�/XLJL� )HUUDUL�%UDYR�� G\UHNWRUD� G]LDáX

SUDZQHJR�0LQLVWHUVWZD�6SUDZ�=DJUDQLF]Q\FK��G]LDáDM�FHJR�MDNR�SHáQRPRFQLN��]�SRPRF��3LHU

*LRJULR� )HUULHJR��$YYRFDWR� GHOOR� 6WDWR�� ]� VLHG]LE��Z�/XNVHPEXUJX�Z�$PEDVDG]LH�:áRFK�

5 Rue Marie-Adelad’de,
pozwanemu,
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WNIOSEK� R� VWZLHUG]HQLH�� *H� SRSU]H]� ]H]ZROHQLH� ZáDG]RP� DGPLQLVWUDF\MQ\P� SURZLQFML
Ascoli Piceno na udzielenie prywatnego zamówienia na raporty dodatkowe numer 11 i 12
GRW\F]�FH� XNR�F]HQLD� F]
�FL� GURJL� V]\ENLHJR� UXFKX� Ä$VFROL�0DU´�� SRG� QD]Z�� Ä(WDS� ,9� ±
3URMHNW�����´�L�QLHRSXEOLNRZDQLH�RJáRV]HQLD�R�SU]HWDUJX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW
(XURSHMVNLFK�� RUD]� QLHSRGM
FLH� NURNyZ� XQLHPR*OLZLDM�F\FK� SRZVWDQLH� VNXWNyZ� SUDZQ\FK
QDUXV]DM�F\FK�SUDZR�:VSyOQRW\��5HSXEOLND�:áRVND�QLH�GRSHáQLáD�VZRLFK�RERZL�]NyZ�Z\Qi-
NDM�F\FK�]�'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SUo-
FHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���V�������

75<%81$à
:�VNáDG]LH��*�)��0DQFLQL��SU]HZRGQLF]�F\�'UXJLHM�L�6]yVWHM�,]E\��G]LDáDM�F\�MDNR�SU]HZRd-
QLF]�F\�� -�&��0RLWLQKR� GH�$OPHLGD� RUD]�'�$�2�� (GZDUGV� �3U]HZRGQLF]�F\� ,]E��� 5�� )ROLHW�
)�$��6FKRFNZHLOHU��6
G]LD�6SUDZR]GDZFD���*�&��5RGULJXH]�,JOHVLDV��)��*UHYLVVH��0��=XOHHJ
RUD]�-�/��0XUUD\��6
G]LRZLH
Rzecznik Generalny: C.Gulmann,
Sekretarz: Lynn Hewlett, Administrator
PDM�F�QD�XZDG]H�SURWRNyá�]�UR]SUDZ\�
SR�Z\VáXFKDQLX�DUJXPHQWyZ�VáRZQ\FK�VWURQ�QD�SRVLHG]HQLX�Z�GQLX����ZU]H�QLD������U��
SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD�SRVLHG]HQLX�Z�GQLX����OLVWRSDGD������U��
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1. 6NáDGDM�F�Z�6HNUHWDULDFLH�7U\EXQDáX�ZQLRVHN�Z�GQLX���OLSFD������U��.RPLVMD�:VSyOQRW\
(XURSHMVNLHM�ZQLRVáD�SRZyG]WZR�QD�SRGVWDZLH�DUW������7UDNWDWX�(:*�R�X]QDQLH��*H�So-
SU]H]� ]H]ZROHQLH� ZáDG]RP� DGPLQLVWUDF\MQ\P� SURZLQFML� $VFROL� 3LFHQR� QD� XG]LHOHQLH� Z
dniu 21 maja 1990 r. prywatnego zamówienia na raporty dodatkowe numer 11 i 12 doty-
F]�FH� XNR�F]HQLD� GURJL� V]\ENLHJR� UXFKX� Ä$VFROL�0DUH´�� SRG� QD]Z�� Ä(WDS� ,9� ±� 3URMHNW
����´��L�QLH�RSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW
(XURSHMVNLFK�� RUD]� SU]H]� QLH� SRGM
FLH� NURNyZ� XQLHPR*OLZLDM�F\FK� SRZVWDQLH� VNXWNyZ
SUDZQ\FK�QDUXV]DM�F\FK�SUDZR�:VSyOQRW\��5HSXEOLND�:áRVND�QLH�GRSHáQLáD�VZRLFK�REo-
ZL�]NyZ�Z\QLNDM�F\FK�]�'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD�����U��GRW\F]�FHM
NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2-�� ����
(II), s. 682).

2. 1D�SRF]�WNX�ODW�VLHGHPG]LHVL�W\FK�ZáDG]H�DGPLQLVWUDF\MQH�SURZLQFML�$VFROL�3LFHQR�XG]Le-
OLá\�]DPyZLH��SXEOLF]Q\FK�QD�EXGRZ
�WUDV\�V]\ENLHJR�UXFKX�á�F]�FHM�PLDVWR�$VFROL�]�GUo-
J��V]\ENLHJR�UXFKX�$���L�DXWRVWUDG��QU����ELHJQ�F��Z]GáX*�Z\EU]H*D�$GULDW\NX��5RERW\
WH�]RVWDá\�SRG]LHORQH�QD�F]WHU\�HWDS\�

3. 5HDOL]DFM
� (WDSX� ,9� SRZLHU]RQR� SU]HGVL
ELRUVWZX� 5R]]L� &RQVWDQWLQR�� 1DVW
SQLH� SU]HG�
VWDZLRQR� GZDQD�FLH� UDSRUWyZ� GRGDWNRZ\FK� GRW\F]�F\FK� WHJR� HWDSX�� FR� ]DRZRFRZDáR
znaF]�F\P�SU]HGáX*HQLHP�SLHUZRWQLH�SURMHNWRZDQHM� WUDV\��3UDFH�SU]HZLG]LDQH�Z�SRZ\*�
V]\FK�UDSRUWDFK�UyZQLH*�SRZLHU]RQR�SU]HGVL
ELRUVWZX�5R]]L�&RQVWDQWLQR��:�GQLX����PDMD
����� URNX� ZáDG]H� DGPLQLVWUDF\MQH� SURZLQFML� $VFROL� 3LFHQR� XG]LHOLá\� WHPX� SU]HGVL
�
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biorstwu prywatnego zamówienia na prace przewidziane w raportach dodatkowych nr 11
L����QD�á�F]Q��VXP
��������PLOLRQyZ�OLUyZ�

4. .RPLVMD�X]QDáD��*H�XG]LHOHQLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�SU]HZLG]LDQH
Z�GZyFK�SRZ\*V]\FK�UDSRUWDFK�ZFKRG]L�Z�]DNUHV�'\UHNW\Z\�������� L�QLH�SRGSDGD�SRG
*DGHQ�]�SU]\SDGNyZ�RNUH�ORQ\FK�Z�DUW�����L�*H�Z�]ZL�]NX�]�W\P�RJáRV]HQLH�R�]DPyZLHQLX
SRZLQQR� E\ü� RSXEOLNRZDQH� Z� ']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK� ]JRGQLH
]�G\UHNW\Z���L�SLVPHP�]�GQLD����VW\F]QLD�ZH]ZDáD�U]�G�ZáRVNL��]JRGQLH�]�DUW������7UDNWa-
WX��GR�SU]HGVWDZLHQLD�Z�FL�JX����GQL�VZRMHM�RSLQLL�QD�WHPDW�SU]\SXV]F]DOQHJR�QDUXV]HQLD
prawa.

5. 1LH� RWU]\PDZV]\��Z� SU]HZLG]LDQ\P� WHUPLQLH�� RGSRZLHG]L� RG� U]�GX�ZáRVNLHJR��.RPLVMD
VIRUPXáRZDáD� VZRMH� SRJO�G\�Z� XPRW\ZRZDQHM� RSLQLL�� SU]HVáDQHM� 5HSXEOLFH�:áRVNLHM� Z
GQLX���VLHUSQLD������URNX��Z�NWyUHM�X]QDáD��*H�ÄSRQLHZD*�ZáDG]H�DGPLQLVWUDF\MQH�SURZLn-
FML�$VFROL�3LFHQR�XG]LHOLá\� ]DPyZLHQLD�SXEOLF]QHJR�QD�GRNR�F]HQLH�EXGRZ\� WUDV\� V]\b-
NLHJR�UXFKX�Ä$VFROL�0DUH´�SRG�QD]Z��Ä(WDS�,9´�L�QLH�RSXEOLNRZDá\�RJáRV]HQLD�R�]DPó-
ZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5HSXEOLND�:áRVND�QLH�GRSHáQLáD
VZRLFK� RERZL�]NyZ�Z\QLNDM�F\FK� ]�'\UHNW\Z\� �������((&´��.RPLVMD�ZH]ZDáD� 5HSu-
EOLN
�:áRVN��GR�]DVWRVRZDQLD�VL
�GR�XPRW\ZRZDQHM�RSLQLL�Z�SU]HFL�JX���PLHVL
F\�

6. 3LVPHP�]�GQLD����JUXGQLD������U��U]�G�ZáRVNL�SU]HND]Dá�.RPLVML�QRW
�]�GQLD����SD(G]LHr-
QLND��Z� NWyUHM�ZáDG]H� DGPLQLVWUDF\MQH� SURZLQFML�$VFROL� 3LFHQR� SRGDM�� SHZQH� V]F]HJyá\
GRW\F]�FH�NZHVWLRQRZDQHJR�]DPyZLHQLD�L�F\WXM��DUW����SNW�E�8VWDZ\�QU�����]�GQLD���VLHUp-
QLD������U���E
G�F\�SU]HQLHVLHQLHP�GR�ZáRVNLHJR�SUDZD�DUW����SNW��E��'\UHNW\Z\��������
MDNR�SRGVWDZ\�XG]LHOHQLD�NZHVWLRQRZDQHJR�]DPyZLHQLD�SU]HGVL
ELRUVWZX�5R]]L�&RQVWDn-
tino.

7. .RPLVMD�X]QDáD��*H�MHVW�WR�VSy(QLRQD�RGSRZLHG(�QD�MHM�XPRW\ZRZDQ��RSLQL
��FR�E\áR�QLe-
]DGRZDODM�FH��L�ZQLRVáD�QLQLHMV]\�SR]HZ��Z�NWyU\P��MDN�ZVSRPQLDQR�Z�SXQNFLH���QLQLHj-
V]HJR� RU]HF]HQLD�� GRPDJD� VL
� X]QDQLD�� *H� 5HSXEOLND�:áRVND� QLH� GRSHáQLáD� VZRLFK� REo-
ZL�]NyZ�Z\QLNDM�F\FK�]�'\UHNW\Z\��������SRSU]H]�QLH�VSU]HFLZLHQLH�VL
�Z\NRU]\VWDQLX
SU]H]�ZáDG]H� DGPLQLVWUDF\MQH� SURZLQFML�$VFROL� 3LFHQR� SURFHGXU\� XG]LHODQLD� SU\ZDWQ\FK
]DPyZLH��

8. :�RGSRZLHG]L�5HSXEOLND�:áRVND� WZLHUG]L� MHG\QLH��*H�FL�*�F\�QD�NUDMDFK�F]áRQNRZVNLFK
RERZL�]HN�]DJZDUDQWRZDQLD��*H�'\UHNW\ZD�������� MHVW� VWRVRZDQD�� MHVW� F]\P�� LQQ\P�RG
RERZL�]NX�U]HF]\ZLVWHJR�VWRVRZDQLD� WHM*H�G\UHNW\Z\��FR� MHVW�RERZL�]NLHP�FL�*�F\P�QD
SRGPLRFLH� ]DPDZLDM�F\P��'RGDMH� SRQDGWR��*H� NUDM� F]áRQNRZVNL�PR*QD� X]QDü� ]D�ZLQQ\
QLHGRSHáQLHQLD�RERZL�]NX�QDG]RUX�W\ONR�ZWHG\��JG\�QDUXV]HQLH�G\UHNW\Z\�SU]H]�SRGPLRW
]DPDZLDM�F\�MHVW�MDVQH�L�RF]\ZLVWH�GR�WHJR�VWRSQLD��*H�QLH�PD�XVSUDZLHGOLZLHQLD�GOD�EUDNX
LQWHUZHQFML�SD�VWZD�

9. :�VZRMHM�RGSRZLHG]L�U]�G�ZáRVNL�SU]HGVWDZLá�GRNXPHQW\�PDM�FH�GRZLH�ü��Z�RGQLHVLHQLX
do kwestionowanego zamówienia, istnienia „przyczyn technicznych” w rozumieniu art. 9
SNW� E�'\UHNW\Z\�������� XVSUDZLHGOLZLDM�F\FK� XG]LHOHQLH� NZHVWLRQRZDQHJR� ]DPyZLHQLD
GDQHPX�SU]HGVL
ELRUVWZX��D�]DWHP��XPR*OLZLDM�F\FK�Z\NRU]\VWDQLH�SURFHGXU\�XG]LHODQLD
SU\ZDWQHJR�]DPyZLHQLD��5]�G�:áRVNL�WZLHUG]L�QDVW
SQLH��*H�SR�SLHUZV]H��SRZRáDá�VL
�MX*
QD�DUW����SNW�E�'\UHNW\Z\��������Z�WUDNFLH�SRVW
SRZDQLD�SU]HGSURFHVRZHJR��L�SR�GUXJLH�
*H�QLH�RSLHUDá� MX*� VZRMHM�REURQ\�QD�IDNFLH� LVWQLHQLD�RZ\FK�ÄSU]\F]\Q� WHFKQLF]Q\FK´��So-
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QLHZD*� ]� WUH�FL� *�GDQLD� .RPLVML� SU]HFLZNR� 5HSXEOLFH� :áRVNLHM� Z\QLND�� *H� GRW\F]\áR
RQR��QLH�SRVW
SRZDQLD�ZáDG]�DGPLQLVWUDF\MQ\FK�SURZLQFML�$VFROL�3LFHQR��NWyUH�U]HNRPR
E\áR�VSU]HF]QH�]�'\UHNW\Z����������OHF]�QLHSRGM
FLD�NURNyZ�GOD�XQLHPR*OLZLHQLD�WDNLe-
JR�SRVW
SRZDQLD�OXE�QDSUDZLHQLD�MHJR�VNXWNyZ�

10. :�SLVHPQ\FK� XZDJDFK�� NWyUH� SR]ZRORQR� SU]HGVWDZLü�Z� RGSRZLHG]L� QD� REURQ
� 5]�GX
:áRVNLHJR��.RPLVMD� WZLHUG]L�SU]HGH�ZV]\VWNLP��*H�SU]\F]\Q\� WHFKQLF]QH��QD�NWyUH�So-
ZRáDá� VL
� U]�G�ZáRVNL� V�� ÄQRZ\PL� DUJXPHQWDPL�Z� VSUDZLH´�� NWyU\FK�ZSURZDG]DQLH�Z
WUDNFLH�SRVW
SRZDQLD�MHVW�]DEURQLRQH�QD�PRF\�DUW�����SNW���=DVDG�SURFHVRZ\FK��3RQDGWR
.RPLVMD� WZLHUG]L�� *H� WHFKQLF]QH� DUJXPHQW\�Z\VXQL
WH�Z� RSDUFLX� R�ZVSRPQLDQH� GRNu-
PHQW\�V��EHzpodstawne.

11. 1DOH*\� SR� SLHUZV]H� ]DXZD*\ü�� *H� 7U\EXQDá� VWDOH� XWU]\P\ZDá� �SDWU]� Z� V]F]HJyOQR�FL
Sprawa 76/86 Komisja przeciwko Republice Federalnej Niemiec [1989] ECR 1021, pa-
UDJUDI�����*H�]DNUHV�SR]ZX�ZQRV]RQHJR�Z�RSDUFLX�R�DUW������7UDNWDWX� MHVW�RJUDQLF]RQ\
SU]H]�SURFHGXU
�SU]HGSURFHVRZ��SU]HZLG]LDQ��Z�W\P�SU]HSLVLH��=DWHP�SRGVWDZ��SR]ZX
QLH�PRJ�� E\ü� *DGQH� LQQH� ]DU]XW\� QL*� WH� VIRUPXáRZDQH�Z� XPRW\ZRZDQHM� RSLQLL� �SDWU]
Sprawa C-157/91 Komisja przeciwko Holandii [1992] ECR I-5899, paragraf 17).

12. :�VZRMHM�XPRW\ZRZDQHM�RSLQLL�.RPLVMD� WZLHUG]LáD��*H�5HSXEOLND�:áRVND�QLH�Z\SHáQLáD
VZRLFK�RERZL�]NyZ�Z\QLNDM�F\FK�]�'\UHNW\Z\���������SRQLHZD*�ZáDG]H�DGPLQLVWUDF\MQH
SURZLQFML�$VFROL�3LFHQR�]OHFLá\�Z\NRQDQLH�SU]HGPLRWRZ\FK�UREyW�QD�GURG]H�]DPyZLHQLD
SU\ZDWQHJR�L�QLH�RSXEOLNRZDá\�RJáRV]HQLD�R�SU]HWDUJX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW
(XURSHMVNLFK��:�SR]ZLH�]�NROHL��.RPLVMD�GRPDJD�VL
�RG�7U\EXQDáX�X]QDQLD��*H�5HSXEOLND
:áRVND�QLH�GRSHáQLáD�VZRLFK�RERZL�]NyZ�SRSU]H]�XPR*OLZLHQLH�ZáDG]RP�DGPLQLVWUDF\j-
Q\P� SURZLQFML�$VFROL� 3LFHQR� SRVW
SRZDQLD�Z� WHQ� VSRVyE� L� QLH� SRZ]L
FLH� NURNyZ� XQLe-
PR*OLZLDM�F\FK�SRZVWDQLH�VNXWNyZ�SUDZQ\FK�WDNLHJR�SRVW
SRZania.

13. &KRFLD*� MHVW�SUDZG���*H�ND*G\�NUDM�F]áRQNRZVNL� MHVW�RGSRZLHG]LDOQ\�ZREHF�:VSyOQRW\
]D�ZV]HONLH�QDUXV]HQLH�SUDZD�:VSyOQRW\�SU]H]�NWyU\NROZLHN�]�MHJR�RUJDQyZ��WR�QDOH*\
SRGNUH�OLü��*H�Z�W\P�SU]\SDGNX� WUH�FL��SR]ZX�QLH� MHVW�X]QDQLH� WDNLHJR�QDUXV]HQLD��D�Z
ND*G\P� UD]LH� SR]HZ� MHVW� RSDUW\� R� ]DU]XW\� LQQH� QL*� WH� VIRUPXáRZDQH�Z� XPRW\ZRZDQHM
RSLQLL��WD�Uy*QLFD�GDáD�SRGVWDZ
�GR�G\VNXVML��R�NWyUHM�PRZD�Z�SXQNWDFK���L����QLQLHMV]e-
go orzeczeQLD��GRW\F]�FHM�SU]HGVWDZLHQLD�SU]H]�U]�G�ZáRVNL�VZRMHM�REURQ\�

14. &R�]D�W\P�LG]LH��SRZyG]WZR�.RPLVML�SRZLQQR�E\ü�RGGDORQH�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
1. =JRGQLH�]�DUW�����XVW����=DVDG�SURFHVRZ\FK�VWURQD�SU]HJU\ZDM�FD�SRZLQQD�RSáDFLü�NRV]W\

V�GRZH��3RQLHZD*�.RPLVMD�MHVW�VWURQ��SU]HJU\ZDM�F���QDOH*\�MHM�QDND]Dü�RSáDFHQLH�NRVz-
tów.

Sentencja  orzeczenia

Na tej podstawie

75<%81$à
niniejszym:
1. Oddala powództwo jako niedopuszczalne;
2. 1DND]XMH�.RPLVML�SRNU\ü�NRV]W\�V�GRZH�
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������25=(&=(1,(��75<%81$à8��=��'1,$�����0$-$��������5�
W  SPRAWIE  C-328/92

Komisja Wspólnot Europejskich przeciwko Królestwu Hiszpanii.
1LHZ\SHáQLDQLH� ]RERZL�]D�� ±� ]DPyZLHQLD� SXEOLF]QH� QD� GRVWDZ\� ±� �URGNL� IDUPDFHXW\F]QH
i specjalistyczne produkty medyczne.
Sprawa C-328/92.
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������U��V��,�����

Daty:

DOKUMENTU: 03.05.1994
WNIOSKU: 30.07.1992

Typ  procedury: 3267	32:$1,(�:� 635$:,(�1,(:<3(à1,$1,$� =2%2:,�=$�
35=(=�3$�67:$�&=à21.2:6.,(�±�:1,26(.�.20,6-,�32'75=<0$1<
7UH�ü��=%/,)$1,(�35$:2'$:67:$

Streszczenie

$UW����XVW����SNW��E��L�SNW��G��'\UHNW\Z\�������NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH�

SXEOLF]Q\FK�QD�GRVWDZ\��NWyU\�VDQNFMRQXMH�RGVW
SVWZR�RG�SU]HSLVyZ�PDM�F\FK�]DSHZQLü�VNu-
WHF]QH�IXQNFMRQRZDQLH�SUDZ�]DJZDUDQWRZDQ\FK�SU]H]�7UDNWDW�Z�W\P�VHNWRU]H��SRZLQLHQ�E\ü

LQWHUSUHWRZDQ\�Z�VSRVyE��FLVá\��D�XGRZRGQLHQLH��L*�]DLVWQLDá\�QDG]Z\F]DMQH�RNROLF]QR�FL�X]a-
VDGQLDM�FH�RGVW
SVWZR�VSRF]\ZD�QD�RVRELH��NWyUD�SRZRáXMH�VL
�QD�WH�RNROLF]QR�FL��:�*DGQ\P

Z\SDGNX�QLH�PRJ��RQH�XVSUDZLHGOLZLDü�PDVRZHJR�XFLHNDQLD�VL
�GR�SURFHGXU\�QHJRFMDF\MQHM

Z� SU]\SDGNX� ZV]\VWNLFK� GRVWDZ� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK� SURGXNWyZ

PHG\F]Q\FK�GOD�LQVW\WXFML�XEH]SLHF]H��VSRáHF]Q\FK�

$E\�PR*QD�E\áR�RGZRáDü�VL
�GR�DUW����XVW����SNW��E��L�SNW��G���QLH�Z\VWDUF]\��E\��URGNL�IDUPa-
FHXW\F]QH�L�VSHFMDOLVW\F]QH�SURGXNW\�PHG\F]QH�E\á\�FKURQLRQH�SUDZDPL�Z\á�F]Q\PL��0XV]��WR

E\ü�SURGXNW\��NWyUH�V��Z\WZDU]DQH�OXE�GRVWDUF]DQH�W\ONR�SU]H]�MHGQHJR�RNUH�ORQHJR�GRVWDw-
F
��7HQ�Z\PyJ�MHVW�VSHáQLRQ\�MHG\QLH�Z�SU]\SDGNX��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\Fz-
nych produktów medycznych, dla których nie ma konkurencji na rynku.
-H*HOL� FKRG]L� R� RGVW�SLHQLH� RG� VWRVRZDQLH� SU]HSLVyZ� VSRZRGRZDQH�Z\M�WNRZR� SLOQ\P� FKa-
UDNWHUHP�VSUDZ\��R�NWyU\P�PRZD�Z�DUW����XVW����SNW� �G��� FKRü��Z]L�ZV]\�SRG�XZDJ
�SUDZR

OHNDU]\�GR�SU]HSLV\ZDQLD�ND*GHJR�URG]DMX�OHNX��PR*H�]DLVWQLHü�SLOQH�]DSRWU]HERZDQLH�QD�Ma-
NL��VSHF\ILF]Q\�SURGXNW� IDUPDFHXW\F]Q\�Z�V]SLWDOQHM�DSWHFH��QLH�XVSUDZLHGOLZLD�RQ�V\VWHPa-
W\F]QHJR�XFLHNDQLD�VL
�GR�SURFHGXU\�QHJRFMDF\MQHM�Z�SU]\SDGNX�ZV]\VWNLFK�GRVWDZ��URGNyZ

IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK�GR�V]SLWDOL��L�Z�ND*G\P�Z\SDd-
NX�� QDZHW� MH*HOL� X]QDQR�� L*� Z\PyJ�Z\M�WNRZR� SLOQHJR� FKDUDNWHUX� VSUDZ\� ]RVWDá� VSHáQLRQ\�

PR*QD�SRZRáDü� VL
� QD� RGVW
SVWZR�SU]HZLG]LDQH�Z� W\P�SU]HSLVLH� W\ONR�ZWHG\�� JG\�ZV]\VWNLH

ZDUXQNL�VIRUPXáRZDQH�Z�QLP�V��VSHáQLRQH�MHGQRF]H�QLH�

Strony

W Sprawie C-328/92,
.RPLVMD� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQD� SU]H]� 5DIDHOD� 3HOOLFHUD�� F]áRQND� %LXUD
3UDZQHJR�.RPLVML��G]LDáDM�FHJR�Z�FKDUDNWHU]H�SHáQRPRFQLND��]�DGUHVHP�GOD�GRU
F]H��Z�/Xk-
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VHPEXUJX�Z�ELXU]H�*HRUJLRV�.UHPOLV��UHSUH]HQWXM�FHJR�%LXUR�3UDZQH�.RPLVML��:DJQHU�&Hn-
tre, Kirchberg,
wnioskodawca,
przeciwko
Królestwu Hiszpanii, reprezentowanemu przez Alberto Jose Navarro Gonzaleza, Dyrektora
*HQHUDOQHJR�GV��,QWHJUDFML�(XURSHMVNLHM�RUD]�*ORUL
�&DOYR�'LD]��$ERJDGR�GHO�(VWDGR��G]LDáa-
M�F\FK�Z�FKDUDNWHU]H�SHáQRPRFQLNyZ��]�DGUHVHP�GOD�GRU
F]H��Z�/XNVHPEXUJX�Z�DPEDVDG]LH
Hiszpanii, 4-6 Boulevard Emmanuel Servais,
pozwanemu

:1,26(.� R� SRVW
SRZDQLH� Z� SU]HGPLRFLH� VWZLHUG]HQLD�� *H� Z\PDJDM�F� Z� SRGVWDZRZ\FK
SU]HSLVDFK� SUDZQ\FK� GRW\F]�F\FK� XEH]SLHF]H�� VSRáHF]Q\FK�� E\� ZáDG]H� DGPLQLVWUDF\MQH
XG]LHODá\�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK
SURGXNWyZ�PHG\F]Q\FK�LQVW\WXFMRP�XEH]SLHF]H��VSRáHF]Q\FK�QD�GURG]H�SURFHGXU\�QHJRFMa-
F\MQHM��D�WDN*H�XG]LHODM�F�SUDZLH�ZV]\VWNLFK�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�EH]�SXEOLNo-
ZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��.UyOHVWZR
+LV]SDQLL�QLH�Z\ZL�]DáR�VL
�]H�]RERZL�]D��]�W\WXáX�'\UHNW\Z\�5DG\�������((&�]����JUXGQLD
����� U�� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� �2-� �����
L 13, s. 1).

75<%81$à
Z� VNáDG]LH�� *�)�� 0DQFLQL�� 3U]HZRGQLF]�F\� ,]E�� SHáQL�F\� RERZL�]NL� 3U]HZRGQLF]�FHJR�
-�&�0RLWLQKR�GH�$OPHLGD�L���0��'LH]�GH�9HODVFR��3U]HZRGQLF]�F\�,]E���&�1��.DNRXULV��)�$�
Schockweiler (Sprawozdawca), F. Grevisse, M. Zuleeg, P.J.G. Kapteyn i J.L. Murray, S
-
dziowie,
Rzecznik Generalny: C.O. Lenz,
Sekretarz: R. Grass,
SR�UR]SDWU]HQLX�VSUDZR]GDQLD�V
G]LHJR�VSUDZR]GDZF\�
po rozpatrzeniu opinii rzecznika generalnego na posiedzeniu 8 marca 1994 r.,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawa  prawna  orzeczenia

1. 3U]H]�]áR*HQLH����OLSFD������U��Z�6HNUHWDULDFLH�7U\EXQDáX�RGSRZLHGQLHJR�ZQLRVNX��.RPi-
VMD�:VSyOQRW�(XURSHMVNLFK�ZV]F]
áD� SRVW
SRZDQLH� QD� SRGVWDZLH� DUW�� ����7UDNWDWX�(:*
Z�SU]HGPLRFLH�VWZLHUG]HQLD��*H�Z\PDJDM�F�Z�SRGVWDZRZ\FK�SU]HSLVDFK�SUDZQ\FK�GRWy-
F]�F\FK� XEH]SLHF]H�� VSRáHF]Q\FK�� E\� RUJDQ\� DGPLQLVWUDFML� XG]LHODá\� ]DPyZLH�� SXEOLFz-
Q\FK�QD�GRVWDZ\��URGNyZ�IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK
LQVW\WXFMRP�XEH]SLHF]H��VSRáHF]Q\FK�QD�GURG]H�SURFHGXU\�QHJRFMDF\MQHM��D�WDN*H�XG]LHOa-
M�F�SUDZLH�ZV]\VWNLFK�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�EH]�SXEOLNRZDQLD�RJáRV]HQLD�R
]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK��.UyOHVWZR�+LV]SDQLL� QLH
Z\ZL�]DáR�VL
�]H�]RERZL�]D��]� W\WXáX�'\UHNW\Z\�5DG\�������((&�]����JUXGQLD������U�
NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� �2-� ������ /� ���
s. 1).
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2. :�+LV]SDQLL�XG]LHODQLH�]DPyZLH��SXEOLF]Q\FK�MHVW�UHJXORZDQH�SU]H]�/H\�GH�&RQWUDWRV�GHO

(VWDGR��8VWDZ
�R�]DPyZLHQLDFK�SXEOLF]Q\FK��]ZDQ��GDOHM�Ä/&(´��RUD]�5HJODPHQWR�*HQe-
UDO�GH�&RQWUDWDFLRQ�GHO�(VWDGR��2JyOQH�SU]HSLV\�SUDZQH�GRW\F]�FH�]DPyZLH��SXEOLF]Q\FK�

zwane dalej „RGCE”), zmienione, w celu dostosowania ich do Dyrektyw EWG, przez, od-
powiednio, Real Decreto Legislativo Nr 931/86 z 2 maja 1986 r. (BOE Nr 114 z 13 ma-
ja 1986 r., s. 16920) i Real Decreto Nr 2528/86 z 18 listopada 1986 r. (BOE Nr 297
]����JUXGQLD�������V����������=JRGQLH�]�SLHUZV]��]�NR�FRZ\FK�NODX]XO�REX�GHNUHWyZ��So-
VWDQRZLHQLD�/&(�L�5*&(�GRW\F]�� UyZQLH*�]DPyZLH��SXEOLF]Q\FK�XG]LHORQ\FK�SU]H]�Rr-
JDQ\�DGPLQLVWUDF\MQH�XEH]SLHF]H��VSRáHFznych.

3. $UW\NXá\���XVW����L���/&(�VWZLHUG]DM���FR�QDVW
SXMH�
Ä3RPLPR� SRVWDQRZLH�� SRSU]HGQLHJR� DUW\NXáX�� QLQLHMV]D� XVWDZD� QLH� PD� ]DVWRVRZDQLD� Z

przySDGNX�QDVW
SXM�F\FK�]DPyZLH��L�DNWyZ�SUDZQ\FK�DGPLQLVWUDFML�
(...)
����XPyZ��NWyUH�DGPLQLVWUDFMD�]DZLHUD� ]�RVREDPL�SU\ZDWQ\PL�� L� NWyUH�GRW\F]�� WRZDUyZ�

praw, operacji handlowych regulowanych (”mediatizado”) prawem lub produktów kon-
WURORZDQ\FK��´LQWHUYHQLGRV´���NWyUH�V��SU]HGPLRWHP�PRQRSROX��´HVWDQFDGRV´��E�G(�V��]a-
kazane (”prohibidos”);
(...)
����XPyZ�Z\UD(QLH�Z\á�F]RQ\FK�]�PRF\�XVWDZ\�´

4. =DNXS��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK�SU]H]�V]Si-
WDOH� V\VWHPX�XEH]SLHF]H�� VSRáHF]Q\FK� MHVW� UHJXORZDQ\�SU]H]� DUW�� ����/H\�*HQHUDO� GH� OD

6HJXULGDG� 6RFLDO� �2JyOQHM� XVWDZ\� GRW\F]�FHM� XEH]SLHF]H�� VSRáHF]Q\FK�� ]ZDQHM� GDOHM

/*66��� Z� IRUPLH� XVWDORQHM� 'HNUHWHP� 1U� �������� ]� ��� PDMD� ����� U��� ]DWZLHUG]DM�F\P

VNRQVROLGRZDQ��ZHUVM
�WHJR�SUDZD��%2(�1U�����]����OLSFD�������V���������3RVWDQRZLHQLH

WR��]DW\WXáRZDQH�Ä=DNXS�L�G\VWU\EXFMD��URGNyZ�IDUPDFHXW\F]Q\FK�L� LQQ\FK�VSHFMDOLVW\Fz-
Q\FK�SURGXNWyZ�PHG\F]Q\FK´�VWZLHUG]D��FR�QDVW
SXMH�

„...
����2UJDQ�DGPLQLVWUDF\MQ\�XEH]SLHF]H��VSRáHF]Q\FK�PD�RERZL�]HN�NXSRZDü�EH]SR�UHGQLR

RG�SURGXFHQWD�WH��URGNL�IDUPDFHXW\F]QH��NWyUH�PDM��E\ü�X*\ZDQH�Z�MHJR�LQVW\WXFMDFK��]a-
UyZQR�RWZDUW\FK�MDN�L�]DPNQL
W\FK�L�GOD�WHJR�FHOX�PXVL�Z\ELHUDü�ZHGáXJ��FLVá\FK�NU\We-
ULyZ� QDXNRZ\FK� WH� �URGNL� IDUPDFHXW\F]QH�� NWyUH� V�� QLH]E
GQH� GOD� ]DSHZQLHQLD� RSLHNL

zdrowotnej w tych instytucjach ...
����:H�ZV]\VWNLFK�SU]\SDGNDFK�G\VWU\EXFMD��URGNyZ� IDUPDFHXW\F]Q\FK�� NWyUH�PDM�� E\ü

VWRVRZDQH�SR]D�LQVW\WXFMDPL�ZVSRPQLDQ\PL�SRZ\*HM��PXVL�E\ü�SURZDG]RQD�SU]H]�OHJDOQH

DSWHNL��NWyUH�V��]RERZL�]DQH�GR�SURZDG]HQLD�WHM�G\VWU\EXFML����

���� 2UJDQ� DGPLQLVWUDF\MQ\� XEH]SLHF]H�� VSRáHF]Q\FK� XVWDOD� ]� ODERUDWRULDPL� L� DSWHNDPL�

G]LDáDM�F\PL�SRSU]H]�OHJDOQH�]ZL�]NL�]DZRGRZH�L�SU]HGVWDZLFLHOL�KDQGORZ\FK��FHQ\�L�LQQH

ZDUXQNL�ILQDQVRZH�RNUH�ODM�FH�]DNXS��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SUo-
duktów medycznych, o których mowa w poprzednich dwóch paragrafach ...”

5. W dniu 5 czerwca 1986 r. na podstawie art.����XVW����/*66��RUJDQ�DGPLQLVWUDFML�SD�VWZo-
ZHM�]DZDUá�]�)DUPDLQGXVWULD��NUDMRZ\P�VWRZDU]\V]HQLHP�ILUP�IDUPDFHXW\F]Q\FK��XPRZ




7HNVW\�RU]HF]H�

152

GRW\F]�F��FHQ�L�LQQ\FK�ZDUXQNyZ�UHJXOXM�F\FK�EH]SR�UHGQL�]DNXS�VSHFMDOLVW\F]Q\FK��URd-
NyZ� IDUPDFHXW\F]Q\FK� VWRVRZDQ\FK� Z� RWZDUW\FK� L� ]DPNQL
W\FK� LQVW\WXFMDFK� V\VWHPX

XEH]SLHF]H�� VSRáHF]Q\FK�RUD]�SR�UHGQL� ]DNXS� W\FK�SURGXNWyZ�GOD� VWRVRZDQLD�SR]D� W\PL

LQVW\WXFMDPL��GDOHM�]ZDQ��ÄXPRZ�´��

6. .RPLVMD��GRZLHG]LDZV]\�VL
�R�XPRZLH�L�MHM�SRGVWDZLH�SUDZQHM��X]QDáD��*H�V\VWHP�XG]LHOa-
QLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��URGNyZ�IDUPDFHXW\F]Q\FK��Z�IRUPLH�XVWDORQHM�Z

XPRZLH�L�SU]HSLVDFK�SUDZQ\FK�� MHVW�VSU]HF]Q\�]�'\UHNW\Z��������L�DUW�����7UDNWDWX��3o-
QLHZD*�SRVW
SRZDQLH�Z�SU]HGPLRFLH�RU]HF]HQLD�ZVW
SQHJR�QLH�]RVWDáR�MHV]F]H�]DNR�F]o-
QH��]H�Z]JO
GX�QD�Z\FRIDQLH�VL
�VWURQ\�VNDU*�FHM�]�SURFHVX�JáyZQHJR��.RPLVMD�ZV]F]
áD�

QD�SRGVWDZLH�DUW������7UDNWDWX��SRVW
SRZDQLH�SU]HFLZNR�.UyOHVWZX�+LV]SDQLL��Z\V\áDM�F

RILFMDOQH�]DZLDGRPLHQLH���OLSFD������U���D�QDVW
SQLH�����PDUFD������U���ZU
F]DM�F�5]�GRZL

+LV]SD�VNLHPX� XPRW\ZRZDQD� RSLQL
�� Z� NWyU\P� Z]\ZD� JR� GR� SRGM
FLD� RGSRZLHGQLFK

G]LDáD��Z�FHOX�SRGSRU]�GNRZDQLD�VL
� WHM�RSLQLL�Z�FL�JX� MHGQHJR�PLHVL�FD�RG�GQLD�RWU]y-
PDQLD�MHM��2NUHV�WHQ�]RVWDá�QDVW
SQLH�SU]HGáu*RQ\�GR����F]HUZFD������U�

7. :�]ZL�]NX�]� W\P�� L*�5]�G�+LV]SD�VNL�VWZLHUG]Lá�Z�RGSRZLHG]L�]����F]HUZFD������U��� L*

XPRZD�Z\JDVáD����JUXGQLD������U���.RPLVMD�GRV]áD�GR�ZQLRVNX��L*�'\UHNW\ZD�������QLH

E\áD�Z�+LV]SDQLL�UHVSHNWRZDQD�SU]\QDMPQLHM�GR�WHJR�GQLD�L��QD�SRGVWDZLH�SRUR]XPLHQLD�]

ZáDG]DPL�+LV]SDQLL��]GHF\GRZDáD�VL
�RG�WHJR�F]DVX�PRQLWRURZDü�V\WXDFM
��D�MHGQRF]H�QLH

SU]HSURZDG]Lü� GRFKRG]HQLH� RGQR�QLH� V\WXDFML� WHJR�ZáD�QLH� VHNWRUD�Z� LQQ\FK� SD�VWZDFK

F]áRQNRZVNLFK��:�]ZL�]NX�]�W\P��L*��]GDQLHP�.RPLVML��GRFKRG]HQLH�Z\ND]DáR��*H�Z�URNX

ILQDQVRZ\P�������D�WDN*H�Z�SLHUZV]\FK�PLHVL�FDFK�URNX�QDVW
SQHJR��RGSRZLHGQLH�RUJDQ\

DGPLQLVWUDF\MQH�Z�+LV]SDQLL��Z�SU]HFLZLH�VWZLH�GR�DQDORJLF]Q\FK�RUJDQyZ�LQQ\FK�SD�VWZ

F]áRQNRZVNLFK��QLH�SXEOLNRZDá\�RJáRV]H��R�]DPyZLHQLDFK�SXEOLF]Q\FK�QD�GRVWDZ\��URd-
NyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK��.RPLVMD�ZV]F]
áD�Qi-
QLHMV]H�SRVW
SRZDQLH�

8. 3U]HGH�ZV]\VWNLP�� MDN�Z\QLND�]�ZQLRVNX�SU]HGVWDZLRQHJR�V]F]HJyáRZR�Z�SDU�� ��QLQLHj-
V]HJR�RU]HF]HQLD��VNDUJD�.RPLVML�QLH�RGQRVL�VL
�DQL�GR�DUW�����7UDNWDWX�DQL�GR�XPRZ\�]a-
ZDUWHM�SRPL
G]\�ZáDG]DPL�DGPLQLVWUDF\MQ\PL�D�)DUPDLQGXVWUL��MDNR�WDNLHM��=JRGQLH�]�W\P�

co Komisja stwierdza we wniosku, jej skarga dotyczy regulaminowej procedury zakupu
�URGNyZ�IDUPDFHXW\F]Q\FK�L�LQQ\FK�VSHFMDOLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK��RNUH�ORQHM

Z�DUW����/&(�Z�]ZL�]NX�]�DUW������/*66�L�VWRVRZDQHM�SU]H]�V]SLWDOH�V\VWHPX�XEH]SLHF]H�

VSRáHF]Q\FK�� QLH]DOH*QLH� RG� IRUP\� L� FKDUDNWHUX� SUDZQHJR� XPRZ\� VWRVRZDQHM� SU]H]� RU�

JDQ�DGPLQLVWUDF\MQ\�GOD�WHJR�FHOX�RUD]�QLH]DOH*QLH�RG�WHJR��F]\�XG]LHODM�F�]DPyZLH��Su-
EOLF]Q\FK� VWRVRZDQR� SURFHGXU
� QHJRFMDF\MQ�� Z� RNUHVLH� RERZL�]\ZDQLD� XPRZ\� F]\� WH*

Sy(QLHM�

9. 3RQDGWR�� QLH� MHVW� NZHVWL�� VSRUQ��� F]\�Z� RNUHVLH� RERZL�]\ZDQLD� XPRZ\� L� SR� �� VW\F]QLD
�����U��ZL
NV]R�ü�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMa-
OLVW\F]Q\FK�SURGXNWyZ�PHG\F]Q\FK�]RVWDáR�XG]LHORQ\FK�QD�GURG]H�SURFHGXU\�QHJRFMDF\j-
QHM��DQL�WH*�F]\�V]DFXQNRZD�ZDUWR�ü�QLHNWyU\FK�]�W\FK�]DPyZLH���EH]�SRGDWNX�RG�ZDUWR�FL

GRGDQHM��9$7���Z\QRVLáD���������(&8��NWyU��WR�NZRW
�DUW����XVW����SNW�D�'\UHNW\Z\������

ustanawia jako warunek jej stosowania.
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10. 3RQLHZD*� DUW�� ����/*66� RNUH�OD� ]DNXS� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK
SURGXNWyZ�PHG\F]Q\FK�ZHZQ�WU]� V\VWHPX� XEH]SLHF]H�� VSRáHF]Q\FK�� RGSRZLHGQLH� So-
VWDQRZLHQLD�/&(��D�Z�NRQVHNZHQFML�SRVWDQRZLHQLD�'\UHNW\Z\��������NWyUH�/&(�ZGUD*D
GR�SUDZD�NUDMRZHJR��QD�PRF\�DUW����XVW����/&(��QLH�PDM��]DVWRVRZDQLD�GR�]DPyZLH��Su-
EOLF]Q\FK�QD�GRVWDZ\�]DZDUWH�Z� W\P�FHOX�SU]H]�NRPSHWHQWQH�RUJDQ\�XEH]SLHF]H�� VSo-
áHF]Q\FK�

11. 5]�G�KLV]SD�VNL�QLH�]JDG]D�VL
��*H�'\UHNW\ZD�������GRW\F]\�FDáNRZLFLH�L�EH]ZDUXQNRZR
GRVWDZ� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK� SURGXNWyZ� PHG\F]Q\FK� GR� Ln-
VW\WXFML�XEH]SLHF]H�� VSRáHF]Q\FK��7ZLHUG]L�� L*� U\QHN�SURGXNWyZ�PHG\F]Q\FK� MHVW� UHJu-
ORZDQ\�Z�GDOHNLP�VWRSQLX�SU]H]�VDPR�SUDZR�ZVSyOQRWRZH� L�SUDZR�KLV]SD�VNLH�Z�U]e-
F]\ZLVWR�FL� VWRVXMH� VL
� GR� UHVWU\NFML� ]� QLHJR�Z\QLNDM�F\FK�� 3RZRáXMH� VL
� ]ZáDV]F]D� QD
'\UHNW\Z
�5DG\��������((&�]����JUXGQLD������U��GRW\F]�F��SU]HMU]\VWR�FL�F]\QQLNyZ
UHJXOXM�F\FK�FHQ\�SURGXNWyZ�PHG\F]Q\FK�VWRVRZDQ\FK�Z�OHF]HQLX�OXG]L�L�LFK�Zá�F]DQLH
w krajowe systemy ubezpieczenia zdrowotnego (OJ 1989, L 40, s. 8), której celem,
]JRGQLH�]�SL�W\P�SXQNWHP�SUHDPEXá\��MHVW�ÄX]\VNDQLH�SHáQHJR�REUD]X�NUDMRZHM�SROLW\NL
FHQ´�L�NWyUD��]GDQLHP�5]�GX�+LV]SD�VNLHJR��QLH�ZSá\ZD�QD�RGSRZLHGQLH�SU]HSLV\�NUDMo-
we.

12. :\VWDUF]\� ]DXZD*\ü�� L*� Z� SDU�� ��� RU]HF]HQLD�Z� 6SUDZLH� &�������.RPLVMD� SU]HFLZNR
+LV]SDQLL�>����@�(&5�,�������7U\EXQDá�VWZLHUG]Lá��*H�MHG\Q\PL�GR]ZRORQ\PL�Z\M�WNDPL
]ZDOQLDM�F\PL�RG�VWRVRZDQLD�'\UHNW\Z\�������V��WH�SU]\SDGNL��NWyUH�]RVWDá\�Z�QLHM�Zy-
UD(QLH�L�Z\F]HUSXM�FR�RNUH�ORQH�

13. -HGQDNRZR*��Z�DUW����XVW����RUD]�DUW����'\UHNW\Z\��������JG]LH�Z\PLHQLRQH�V��]DPyZLe-
QLD�SXEOLF]QH�QD�GRVWDZ\�QLH�REM
WH�W��G\UHNW\Z���QLH�PD�Z]PLDQNL�R�]DPyZLHQLDFK�Go-
W\F]�F\FK� �URGNyZ� IDUPDFHXW\F]Q\FK� L� VSHFMDOLVW\F]Q\FK� SURGXNWyZ�PHG\F]Q\FK�� 3o-
QDGWR��MDN�7U\EXQDá�VWZLHUG]Lá�Z�W\P�VDP\P�RU]HF]HQLX��SDU�������*DGHQ�]�Z\M�WNyZ��QD
NWyUH� ]H]ZDOD� G\UHNW\ZD� QLH� GRW\F]\� W\SX� SURGXNWX� OXE� ]DVDG� SUDZQ\FK�� NWyUH� VL
� GR
niego stosuje.

14. 5]�G�KLV]SD�VNL�WZLHUG]L�WDN*H��L*�XFLHNDQLH�VL
�GR�SURFHGXU\�QHJRFMDF\MQHM�SU]\�XG]Le-
ODQLX�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK
produktów medycznych jest uzasadnione art. 6 ust. 1 pkt (b) oraz (d) Dyrektywy 77/62,
QD�PRF\�NWyUHJR�]DPDZLDM�F\�PR*H�XG]LHOLü�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�EH]�VWo-
sowania procedury ograniczonej lub otwartej, o których mowa w art. 4 ust. 1 i 2, i co za
W\P�LG]LH�EH]�SXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyl-
QRW�(XURSHMVNLFK��ÄZ�V\WXDFMDFK�����JG\��]�SU]\F]\Q�]ZL�]DQ\FK�]�RFKURQ��SUDZ�Z\á�Fz-
Q\FK��GRVWDUF]DQH�SURGXNW\�PRJ��E\ü�Z\WZDU]DQH� OXE�GRVWDUF]DQH� W\ONR�SU]H]� MHGQHJR
GRVWDZF
�´�L�ÄZ�]DNUHVLH��FLVáHM�NRQLHF]QR�FL��MH�OL�]H�Z]JO
GX�QD�Z\M�WNRZR�SLOQ\�FKa-
UDNWHU�VSUDZ\�Z\ZRáDQ\�SU]\F]\QDPL�QLH�SU]HZLG]LDQ\PL�SU]H]�]DPDZLDM�FHJR��WHUPLQ
XVWDQRZLRQ\�GOD�SURFHGXU��RNUH�ORQ\FK�Z�DUW����XVW����L����QLH�PR*H�E\ü�GRWU]\PDQ\´�

15. :� W\P� SU]\SDGNX�� DUW�� �� '\UHNW\Z\� ������� NWyU\� VDQNFMRQXMH� Z\M�WHN� RG� VWRVRZDQLD
SU]HSLVyZ�PDM�F\FK�]DSHZQLü�VNXWHF]QH�IXQNFMRQRZDQLH�SUDZ�]DJZDUDQWRZDQ\FK�SU]H]
7UDNWDW�Z�VHNWRU]H�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��PXVL�E\ü�LQWHUSUHWRZDQ\�Z�VSo-
VyE��FLVá\��SDWU]�RU]HF]HQLH�Z�VSUDZLH�.RPLVMD�SU]HFLZNR�+LV]SDQLL��F\WRZDQH�SRZ\*HM�
par. 36).
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16. &R�ZL
FHM��XGRZRGQLHQLH��L*�]DLVWQLDá\�QDG]Z\F]DMQH�RNROLF]QR�FL�X]DVDGQLDM�FH�Z\M�WHN
VSRF]\ZD�QD�RVRELH��NWyUD�SRZRáXMH�VL
�QD�WH�RNROLF]QR�FL��SDWU]��Z�]ZL�]NX�]�]DPyZLe-
niami publicznymi na wykonanie robót, orzeczenie w sprawie 199/85 Komisja przeciwko
:áRFKRP�>����@(&5�������SDU������

17. Aby mo*QD�E\áR�RGZRáDü�VL
�GR�DUW����XVW����SNW�E�QLH�Z\VWDUF]\��E\��URGNL� IDUPDFHu-
W\F]QH�L�VSHFMDOLVW\F]QH�SURGXNW\�PHG\F]QH�E\á\�FKURQLRQH�SUDZDPL�Z\á�F]Q\PL��0XV]�
WR�E\ü�SURGXNW\��NWyUH�V��Z\WZDU]DQH� OXE�GRVWDUF]DQH� W\ONR�SU]H]� MHGQHJR�RNUH�ORQHJR
GRVWDZF
��3RQLHZD*�Z\PyJ�WHQ�MHVW�VSHáQLRQ\�MHG\QLH�Z�SU]\SDGNX��URGNyZ�IDUPDFHu-
tycznych i specjalistycznych produktów medycznych, dla których nie ma konkurencji na
U\QNX��DUW����XVW����SNW�E�QLH�PR*H�Z�*DGQ\P�Z\SDGNX�XVSUDZLHGOLZLDü�PDVRZHJR�XFLe-
NDQLD�VL
�GR�SURFHGXU\�QDJRFMDF\MQHM�GOD�ZV]\VWNLFK�GRVWDZ��URGNyZ�IDUPDFHXW\F]Q\FK
i specjalistycznych produktów medycznych.

18. ,GHQW\F]QD�V\WXDFMD�]DFKRG]L�Z�SU]\SDGNX�DUW����XVW����SNW�G��&R�SUDZGD��Z]L�ZV]\�SRG
XZDJ
� SUDZR� OHNDU]\�GR�SU]HSLV\ZDQLD�ND*GHJR� URG]DMX� OHNX�� QD� FR�SRZRáXMH� VL
� U]�G
KLV]SD�VNL�� PR*H� ]DLVWQLHü� SLOQH� ]DSRWU]HERZDQLH� QD� MDNL�� VSHF\ILF]Q\� SURGXNW� IDUPa-
FHXW\F]Q\�Z�V]SLWDOQHM�DSWHFH��-HGQDN�SUDZR�GR�SU]HSLV\ZDQLD�ND*GHJR�URG]DMX�OHNX�QLH
PR*H�XVSUDZLHGOLZLDü�D�SULRUL�V\VWHPDW\F]QHJR�XFLHNDQLD�VL
�GR�SURFHGXU\�QHJRFMDF\MQHM
Z�SU]\SDGNX�ZV]\VWNLFK�GRVWDZ��URGNyZ�IDUPDFHXW\F]Q\FK�L�VSHFMDOLVW\F]Q\FK�SURGXk-
WyZ�PHG\F]Q\FK�GR�V]SLWDOL��&R�ZL
FHM��QDZHW� MH*HOL�X]QDQR�E\�� L*�Z\PyJ�Z\M�WNRZHM
SLOQR�FL�]RVWDá�VSHáQLRQ\�Z�GDQ\P�SU]\SDGNX��DUW����XVW����SNW�G�QLHNRQLHF]QLH�PLDáE\�]a-
VWRVRZDQLH��7U\EXQDá�]DZV]H�XWU]\P\ZDá��L*�PR*QD�SRZRáDü�VL
�QD�Z\M�WHN�SU]HZLG]La-
Q\�Z� W\P�SRVWDQRZLHQLX� W\ONR�ZWHG\�� JG\�ZV]\VWNLH�ZDUXQNL� VIRUPXáRZDQH�Z� QLP� V�
VSHáQLRQH�MHGQRF]H�QLH��SDWU]��Z�]ZL�]NX�]�DQDORJLF]Q\P�SRVWDQRZLHQLHP�PDM�F\P�]a-
VWRVRZDQLH� Z� SU]\SDGNX� ]DPyZLH�� SXEOLF]Q\FK� QD� Z\NRQDQLH� UREyW�� RU]HF]HQLH� Z
Sprawie C-24/91 Komisja przeciwko Hiszpanii [1992] ECR i-1989, paragraf 13).

19. =�SRZ\*V]\FK�UR]ZD*D��Z\QLND��L*�SRZyG]WZR�ZQLHVLRQH�SU]H]�.RPLVM
�PD�RSDUFLH�Z
SUDZLH�L�SU]\FK\ODM�F�VL
�GR�ZQLRVNX�.RPLVML��QDOH*\�VWZLHUG]Lü��L*�.UyOHVWZR�+LV]SDQLL
QLH�Z\SHáQLáR�VZRLFK�]RERZL�]D��

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
����1D�PRF\�DUW�����XVW����=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FD�MHVW�REFL�*RQD�NRV]WDPL

V�GRZ\PL��3RQLHZD*� DUJXPHQWDFMD�Z\VXQL
WD� SU]H]�+LV]SDQL
� ]RVWDáD� RGU]XFRQD��PXVL
E\ü�RQD�REFL�*RQD�NRV]WDPL�

Sentencja  orzeczenia

Na tej podstawie

75<%81$à
niniejszym:
���6WZLHUG]D��L*�Z\PDJDM�F�Z�SRGVWDZRZ\FK�SU]HSLVDFK�SUDZQ\FK�GRW\F]�F\FK�XEH]SLHF]H�

VSRáHF]Q\FK�E\�ZáDG]H�DGPLQLVWUDF\MQH�XG]LHODá\�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��URd-
ków farmaceutycznych i specjalistycznych produktów medycznych instytucjom ubezpie-
F]H��VSRáHF]Q\FK�QD�GURG]H�SURFHGXU\�QHJRFMDF\MQHM��D�WDN*H�XG]LHODM�F�SUDZLH�ZV]\VWNLFK
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]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�EH]�SXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHn-
QLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��.UyOHVWZR�+LV]SDQLL�QLH�Z\ZL�]DáR�VL
� ]H� ]o-
ERZL�]D��]�W\WXáX�'\UHNW\Z\�5DG\�������((&�]����JUXGQLD������U��NRRUG\QXM�FHM�SURFe-
GXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�

���1DND]XMH�.UyOHVWZX�+LV]SDQLL�SRNU\ü�NRV]W\�V�GRZH�

������25=(&=(1,(��75<%81$à8���6=Ï67(-��,=%<���=��'1,$
19  KWIETNIA  1994  R.  W  SPRAWIE  C-331/92  („GESTIÓN  HOTELERA”)

Gestión Hotelera Internacional S.A. przeciwko Comunidad Autónoma de Canarias, Ayunta-
miento de Las Palmas de Gran Canaria i Gran Casino de Las Palmas S.A.
:QLRVHN�GR�7U\EXQDáX�R�RU]HF]HQLH�ZVW
SQH�]áR*RQ\�SU]H]�7ULEXQDO�6XSHULRU�GH�-XVWLFLD�GH
Canarias – Hiszpania.
'\UHNW\ZD��������((&�±�'HILQLFMD�Ä]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH´�
Sprawa C-331/92.
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL�]������U��VWU��,�����

Data:

DOKUMENTU: 19.04.1994
WNIOSKU: 31.07.1992
Typ procedury: ORZECZENIE :67	31(
6
G]LD�6SUDZR]GDZFD��Kapteyn

Uwagi: Hiszpanii; Komisji

Temat��=%/,)(1,(�35$:��6:2%2'1<�35=(3à<:�86à8*

Streszczenie

=DPyZLHQLH�PLHV]DQH�GRW\F]�FH� ]DUyZQR�Z\NRQDQLD� UREyW� EXGRZODQ\FK�� MDN� L� SU]HND]DQLD

ZáDVQR�FL��QLH�MHVW�REM
WH�'\UHNW\Z��5DG\���������GRW\F]�F��NRRUG\QDFML�SURFHGXU�XG]LHODQLD

]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��R�LOH�Z\NRQDQLH�WDNLFK�UREyW�PD�FKDUDNWHU�LQFy-
GHQWDOQ\�Z�VWRVXQNX�GR�QDE\FLD�ZáDVQR�FL��5R]VWU]\JQL
FLH��F]\�Z\NRQDQLH�UREyW�EXGRZODnych
MHVW�LQF\GHQWDOQH�Z�VWRVXQNX�GR�JáyZQHJR�FHOX�]DPyZLHQLD�OH*\�Z�JHVWLL�V�GX�NUDMRZego.

Strony

W Sprawie C-331/92
=ZUyFHQLH�VL
�GR�7U\EXQDáX�]JRGQLH�]�DUW������7UDNWDWX�(:*�SU]H]�KLV]SD�VNL�7ULEXQDO�6u-
SHULRU�GH�-XVWLFLD�GH�&DQDULDV�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�SRVW
SRZDQLX�E
G�F\P�Z
WRNX�SU]HG�W\P�V�GHP
SRPL
G]\
Gestión Hotelera Internacional S.A.
i
Comunidad Autónoma de Canarias
Ayuntamiento de Las Palmas de Gran Canaria
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Gran Casino de Las Palmas S.A.
GRW\F]�F\P�Z\NáDGQL�DUW���SNW��D��'\UHNW\Z\�5DG\��������((&�]�GQLD����OLSFD������U��No-
RUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�

75<%81$à��6]yVWD�,]ED�
Z� VNáDG]LH��*�)��0DQFLQL��3U]HZRGQLF]�F\� ,]E\��0��'LH]� GH�9HODVFR��&�1��.DNRXULV�� )�$�
6FKRFNZHLOHU�RUD]�3�-�*��.DSWH\Q��6
G]LRZLH�
Rzecznik Generalny: C.O. Lenz,
Sekretarz: J.G. Giraud,
SR�UR]SDWU]HQLX�SLVHPQ\FK�RSLQLL�]áR*RQ\FK�Z�LPLHQLX�
− Comunidad Autónoma de Canarias, przez Manuela Aznara Vallejo, Letrado del Servicio

Juridico de la Administracion de la Comunidad Autonoma de Canarias, z adwokatury w
Las Palmas de Gran Canaria,

− Ayuntamiento de las Palmas de Gran Canaria, przez Francisco Lopeza Diaz, Procurador de
los Tribunales, oraz Claudio Piernavieja Dominguez, z adwokatury w Las Palmas de Gran
Canaria,

− Królestwa Hiszpanii, przez Alberto Jose Navarro Gonzaleza, Dyrektora Generalnego ds.
,QWHJUDFML�(XURSHMVNLHM�RUD]�0LJXHOD�%UDYR�)HUUHUD�'HOJDGR��$ERJDGR�GHO�(VWDGR��G]LDáa-
M�F\FK�Z�FKDUDNWHU]H�SHáQRPRFQLNyZ�

− .RPLVML�:VSyOQRW�(XURSHMVNLFK�� SRF]�WNRZR� SU]H]�5DIDHOD� 3HOOLFHUD�� ]�%LXUD� 3UDZQHJR
.RPLVML��D�QDVW
SQLH�SU]H]�+HQGULND�YDQ�/LHUD��UDGF
�SUDZQHJR�L�0DUL
�%ODQFD�5RGULJXH]
*DOLQGR��F]áRQND�%LXUD�3UDZQHJR�.RPLVML��G]LDáDM�F\FK�Z�FKDUDNWHU]H�SHáQRPRFQLNyZ�

SR�Z\VáXFKDQLX�VSUDZR]GDQLD�V
G]LHJR�VSUDZR]GDZF\�
SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD�SRVLHG]HQLX���JUXGQLD������U��
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawa  prawna  orzeczenia

1. 1D�SRGVWDZLH�ZQLRVNX�]�GQLD����OLSFD������U���RWU]\PDQHJR�SU]H]�7U\EXQDá�Z�GQLX����OLS�
FD������U���7ULEXQDO�6XSHULRU�GH�&DQDULDV��]ZUyFLá�VL
��]JRGQLH�]�DUW������7UDNWDWX�(:*�
R� Z\GDQLH� RU]HF]HQLD� ZVW
SQHJR�� ]DGDM�F� GZD� S\WDQLD� GRW\F]�FH� Z\NáDGQL� '\UHNW\Z\
5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]a-
PyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���VWU�������]ZDQHM�GDOHM�Ä'\UHNWy-
Z��������´��

2. .ZHVWLH�WH�Z\áRQLá\�VL
�Z�WUDNFLH�SRVW
SRZDQLD�SRPL
G]\�*HVWLón Hotelera Internacional
i Comunidad Autónoma de Canarias (Autonomiczna Wspólnota Wysp Kanaryjskich, zwa-
QD�GDOHM�Ä&RPXQLGDG�$XWyQRPD´���$\XQWDPLHQWR�GH�/DV�3DOPDV�GH�*UDQ�&DQDULD��SRQL*HM
]ZDQH�Ä]DU]�GHP�JPLQ\�/DV�3DOPDV´��RUD]�*UDQ�&DVLQR�GH�/DV�3Dlmas.

3. PoSU]H]� RNyOQLN� %LXUD� 'RUDGF\� 3UH]\GHQWD� Z� U]�G]LH� :\VS� .DQDU\MVNLFK� ]� ��� OLSFD
����� U��� RSXEOLNRZDQ\�Z�%ROHWLQ�2ILFLDO�GH�&DQDULDV� ]���� OLSFD������ U��� RJáRV]RQR�GZD
]DPyZLHQLD�� ]� NWyU\FK� MHGQR� GRW\F]\áR� SU]\]QDQLD� RVWDWHF]QHM� NRQFHVML� QD� XU]�G]HQLH
L�RWZDUFLH�VDORQX�JLHU�QD�WHUHQLH�+RWHOX�6DQWD�&DWDOLQD�Z�/DV�3DOPDV��GUXJLH�]D��GRW\F]\�
áR�X*\WNRZDQLD�XU]�G]H��KRWHORZ\FK�L�SURZDG]HQLD�G]LDáDOQR�FL�KRWHODUVNLHM��:�]ZL�]NX
]�W\P��L*�KRWHO��R�NWyU\P�PRZD��E\á�ZáDVQR�FL��JPLQ\�/DV�3DOPDV��GUXJLH�RJáRV]HQLH�]os-
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WDáR�RSXEOLNRZDQH�SU]H]�U]�G�:\VS�.DQDU\MVNLFK�Z�LPLHQLX�WHM�JPLQ\��]JRGQLH�]�XPRZ�
o wspóáSUDF\��]DZDUW��PL
G]\�W\PL�GZRPD�RUJDQDPL�

4. :DUXQNL�SU]HWDUJX�RGQR�QLH�SU]\]QDQLD�NRQFHVML�QD�RWZDUFLH� L�XU]�G]HQLH�VDORQX�JLHU� V�
SU]HGVWDZLRQH�V]F]HJyáRZR�Z�$QHNVLH�,�GR�Z\*HM�ZVSRPQLDQHJR�RNyOQLND��GDOHM�]ZDQ\P
Ä$QHNVHP�,´���:DUXQNL��MDNLH�PLHOL�VSHáQLü�RIHUHQFL�Z\PLHQLHQL�Z�DUW\NXáDFK���XVW����SNW
��F��RUD]��L��WHJR*�$QHNVX�REHMPXM��
Ä�F�� �LFK�� MHG\Q\P�L�Z\á�F]Q\P�FHOHP�E
G]LH�SURZDG]HQLH�VDORQX�JLHU�� -HGQDNRZR*��FHO
SU]HGVL
Z]L
FLD�PR*H� UyZQLH*� REHMPRZDü� SUDZR� GR� RIHURZDQLD� L� �ZLDGF]HQLD� GRGDWNo-
Z\FK�XVáXJ��R�NWyU\FK�PRZD�Z�DUW����XVW����QLQLHMV]\FK�ZDUXQNyZ�SU]HWDUJX�
(...)
�L�� �RIHUHQFL�ZH]P���XG]LDá�Z�SRVW
SRZDQLX�R�XG]LHOHQLH� ]DPyZLHQLD�GRW\F]�FHJR�X*\t-
NRZDQLD�XU]�G]H��KRWHORZ\FK�L�SURZDG]HQLD�G]LDáDOQR�FL�KRWHODUVNLHM��NWyUHJR�ZDUXQNL�V�
V]F]HJyáRZR�SU]HGVWDZLRQH�Z�$QHNVLH�,,�QLQLHMV]HJR�RNyOQLND�´

5. $UW\NXá���XVW����SNW��J��$QHNVX�,�SRVWDQDZLD��*H�ZV]\VWNLP�SU]HWDUJRP�E
G��WRZDU]\V]\ü
SUH]HQWDFMH� SODQyZ� L� SURSR]\FML� GRW\F]�F\FK� VDORQX� JLHU�� ZUD]� ]H� ZV]\VWNLPL� GDQ\PL
technicznymi, oraz wszelkich informacji o przewidywanych robotach lub pracach adapta-
F\MQ\FK��MDNLH�PRJ��RND]Dü�VL
�NRQLHF]QH�

6. $UW����XVW����$QHNVX�,�]DZLHUD�OLVW
�SUREOHPyZ��WDNLFK�MDN�DXWRU\]Dcja niektórych gier, nie-
RJUDQLF]RQ\�E�G(�RJUDQLF]RQ\�ZVW
S�GR�NDV\QD�RUD]�QLHSU]HQRV]DOQ\�FKDUDNWHU�NRQFHVML��QD
NWyUH�QDOH*\�Z\EUDQHPX�RIHUHQWRZL�]ZUyFLü�XZDJ
��$UW����XVW����SNW��E��SRVWDQDZLD��L*�GR
ZQLRVNyZ�R�NRQFHVM
�QD�RWZDUFLH�L�XU]�G]HQLH�VDORQX�JLHU�PXVL�E\ü�GRá�F]RQH�XSRZD*QLHQLH
RG�]DU]�GX�JPLQ\�QD�SRGM
FLH�SHZQ\FK�SUDF��D�WDN*H�SRWZLHUG]HQLH�XNR�F]HQLD�W\FK�SUDF�

7. :DUXQNL�SU]HWDUJX�RGQR�QLH�SU]\]QDQLD�SUDZD�GR�X*\WNRZDQLD�XU]�G]H��KRWHORZ\FK�L�SUR�
ZDG]HQLD� G]LDáDOQR�FL� KRWHODUVNLHM� V�� SU]HGVWDZLRQH� V]F]HJyáRZR�Z�$QHNVLH� ,,� RNyOQLND
�GDOHM�]ZDQ\P�Ä$QHNVHP�,,´���:�DUW����VWZLHUG]D�VL
�� L*� W\ONR� WH�SU]HGVL
ELRUVWZD��NWyUH
VNXWHF]QLH� XF]HVWQLF]�� Z� SRVW
SRZDQLX� R� RVWDWHF]Q�� NRQFHVM
� QD� RWZDUFLH� L� XU]�G]HQLH
VDORQX�JLHU��PRJ��XF]HVWQLF]\ü�Z�SU]HWDUJX�QD�WR�GUXJLH�]DPówienie.

8. $UW�� �� XVW�� �� SNW� D��$QHNVX� ,,� SRVWDQDZLD�� L*�Z\EUDQ\� RIHUHQW�PXVL� ]DLQZHVWRZDü� SU]y-
QDMPQLHM���PLOLDUG�SHVHW�Z�Z\SRVD*HQLH�KRWHOX�L�PXVL�]DSáDFLü�FR�QDMPQLHM���PLOLDUG�SHVHW
]D�X*\WNRZDQLH�FDáHJR�NRPSOHNVX��KRWHOX�L�NDV\QD��Z�SRF]�WNRZ\P�RNUHVLH�RERZL�]\Za-
QLD�XPRZ\��$UW����XVW����SNW��E��SRVWDQDZLD��L*�Z\EUDQ\�RIHUHQW�MHVW�]RERZL�]DQ\�Z\NRQDü
ZV]\VWNLH�SUDFH�NRQLHF]QH�GOD�RGUHVWDXURZDQLD�ZV]\VWNLFK�XU]�G]H�� WDN�� E\�KRWHO� L� MHJR
RWRF]HQLH�PRJá\�]DFKRZDü�VZyM�SL
FLRJZLD]GNRZ\�VWDWXV�L�PRJá\�RIHURZDü�RERZL�]NRZH
GRGDWNRZH�XVáXJL��$UW�� ��XVW�� ��$QHNVX� ,,� VWZLHUG]D�� L*�Z�SU]HWDUJDFK�GRW\F]�F\FK� W\FK
SUDF�PXV]�� E\ü� SU]HGVWDZLRQH�SRGVWDZRZH�SURSR]\FMH� W\FK� SUDF�� LFK� EXG*HW\� L� WHUPLQ\
LFK�XNR�F]HQLD�

9. :�SRVW
SRZDQLX�RGE\ZDM�F\P�VL
�SU]HG�V�GHP�:\VS�.DQDU\MVNLFK��*HVWLyQ�+RWHOHUD�,Q�
WHUQDFLRQDO��NWyU\�E\á�G]LHU*DZF��KRWHOX�Z�FKZLOL�WUZDQLD�SURFHGXU\�SU]HWDUJRZHM��ZQLos-
NRZDá� R� DQXORZDQLH� RJáRV]HQLD� R� ]DPyZLHQLX� RSXEOLNRZDQHJR� SU]H]� U]�G�:\VS�.DQD�
ryjVNLFK� L� ]DPyZLHQLD�� NWyUH� Z� PL
G]\F]DVLH� ]RVWDáR� MX*� XG]LHORQH� QD� PRF\� GHF\]ML� ]
10 stycznia 1990 r., firmie Gran Casino de Las Palmas. Wniosek o anulowanie jest uza-
VDGQLDQ\� W\P�� L*� ]JRGQLH� ]� ZDUXQNDPL� SU]HWDUJX�� RIHUHQW� X]\VNXM�F\� ]DPyZLHQLH� PLDá
Z\NRQDü�SUDFH� UHQRZDF\MQH�Z�NDV\QLH� L� KRWHOX�� ]D�� RNyOQLN� ]DZLHUDM�F\� ]DSURV]HQLH�GR
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VNáDGDQLD� RIHUW� SRZLQLHQ� E\ü� RSXEOLNRZDQ\�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XUo-
SHMVNLFK��]JRGQLH�]�'\UHNW\Z���������

10. 7ULEXQDO�6XSHULRU�GH�-XVWLFLD�GH�&DQDULDV��QLHSHZQ\�FR�GR�ZáD�FLZHM�LQWHUSUHWDFML�]DVDG
SUDZD�ZVSyOQRWRZHJR�� ]DZLHVLá� SRVW
SRZDQLH� L� ]ZUyFLá� VL
� GR�7U\EXQDáX� R� RU]HF]HQLH
ZVW
SQH�Z�QDVW
SXM�F\FK�NZHVWLDFK�
Ä���&]\�]DPyZLHQLH�PLHV]DQH�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�L�SU]\]QDQLH�ZáDVQR�FL
PLH�FL� VL
� Z� ]DNUHVLH� SRM
FLD� Ä]DPyZLHQLD� SXEOLF]QH� QD� URERW\� EXGRZODQH´� ]� DUW�� �
pkt (a) Dyrektywy Rady 71/305/EEC z dnia 26 lica 1971 r.?
���&]\�Z�]ZL�]NX�]�W\P�³SRGPLRW�]DPDZLDM�F\´��NWyU\�FKFH�XG]LHOLü�WDNLHJR�]DPyZLe-
QLD�� PD� RERZL�]HN� RSXEOLNRZDü� RJáRV]HQLH� R� ]DPyZLHQLX� Z� ']LHQQLNX� 8U]
GRZ\P
Wspólnot Europejskich?”

'RSXV]F]DOQR�ü

11. Comunidad AutóQRPD�L�]DU]�G�JPLQ\�/DV�3DOPDV�VWRM��QD�VWDQRZLVNX��L*�V�G�:\VS�.a-
QDU\MVNLFK�QLH�PXVLDá�NLHURZDü�VSUDZ\�GR�7U\EXQDáX��SRQLHZD*�'\UHNW\ZD��������]os-
WDáD�MX*�ZGUR*RQD�GR�SUDZD�NUDMRZHJR�L�QLH�PD�SRWU]HE\�SRQRZQLH�GR�QLHM�ZUDFDü�

12. :�W\P�PLHMVFX�QDOH*\�]DXZD*\ü��FR�7U\EXQDá�]DZV]H�SRGWU]\P\ZDá��L*�W\ONR�L�Z\á�Fz-
QLH�V�G�NUDMRZ\��NWyUHJR�]DGDQLHP�MHVW�UR]SDWU]\ü�GDQ\�VSyU�L�NWyU\�ELHU]H�QD�VLHELH�Rd-
SRZLHG]LDOQR�ü� ]D� SRGM
W�� GHF\]M
��PD� SUDZR� UR]VWU]\JDü� R� SRWU]HELH� ]ZUyFHQLD� VL
� R
RU]HF]HQLH�ZVW
SQH��DE\�PR*QD�E\áR�Z\GDü�RU]HF]HQLH�Z�WHM�NRQNUHWQHM�VSUDZLH��MDN�L�WH*
R�VWRVRZQR�FL�S\WDQLD��NWyUH�PD�SU]HGáR*\ü�7U\EXQDáRZL��SDWU]�]ZáDV]F]D�RU]HF]HQLH�Z
sprawie C-127/92 Enderby [1993] ECR I-5535, par. 10).

13. 3R]D�W\P��7U\EXQDá�]DZV]H�SRGWU]\P\ZDá��Z\NáDGQLD�G\UHNW\Z\�MHVW�SU]\GDWQD�GOD�V�GX
NUDMRZHJR�� WDN*H� Z� W\P� VHQVLH�� L*� SR]ZDOD� PX� RQD� GRSLOQRZDü�� E\� SU]HSLV\� SUDZQH
ZSURZDG]DM�FH� M�� GR�SUDZD�NUDMRZHJR�E\á\� LQWHUSUHWRZDQH� L� VWRVRZDQH�]JRGQLH�]�Zy-
PDJDQLDPL� SUDZD� ZVSyOQRWRZHJR� �SDWU]� ]ZáDV]F]D� RU]HF]HQLH� Z� VSUDZLH� ������
Mazzalai [1976] ECR 657, par. 10).

14. 'ODWHJR�NRQLHF]QH�MHVW�UR]SDWU]HQLH�S\WD��ZVW
SQ\FK�SU]HGáR*RQ\FK�SU]H]�V�G�NUDMowy.

Istota sprawy

Pytanie 1

15. 1DOH*\�]DXZD*\ü�QD�ZVW
SLH��L*�DUW����'\UHNW\Z\��������GHILniuje zamówienia publiczne
QD�URERW\�EXGRZODQH��3NW��D��WHJR*�SU]HSLVX�VWZLHUG]D��L*�]DPyZLHQLDPL�SXEOLF]Q\PL�QD
URERW\�EXGRZODQH� V�� ³]DPyZLHQLD� R� FKDUDNWHU]H�PDM�WNRZ\P�� ]DZLHUDQH�Z� IRUPLH� Si-
VHPQHM� SRPL
G]\�Z\NRQDZF�� UREyW� EXGRZODQ\FK� �RVRE�� IL]\F]Q�� E�G(� SUDZQ��� D� ]a-
PDZLDM�F\P�´�NWyU\�Z�SNW� �E�� MHVW� ]GHILQLRZDQ\� MDNR�RUJDQ�SD�VWZRZ\�� VDPRU]�GRZ\
OXE�LQVW\WXFMD�SUDZD�SXEOLF]QHJR��Z\PLHQLRQD�Z�=Dá�F]QLNX�,�G\UHktywy.

16. 3RQDGWR�SU]HGPLRWHP�WDNLHJR�]DPyZLHQLD�PXVL�E\ü�MHGQD�]�G]LDáDOQR�FL�RNUH�ORQ\FK�Z
DUW����'\UHNW\Z\�5DG\��������((&�]����OLSFD������U��GRW\F]�FHM�]QLHVLHQLD�RJUDQLF]H�
VZRERGQHJR� �ZLDGF]HQLD� XVáXJ�Z� ]DNUHVLH� ]DPyZLH�� SXEOLF]Q\FK� QD�Z\NRQDQLH� UREyW
EXGRZODQ\FK�RUD]�RJUDQLF]H��XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW�Eu-
GRZODQ\FK�Z\NRQDZFRP�G]LDáDM�F\P�]D�SR�UHGQLFWZHP�DJHQFML� OXE�ILOLL� �2-������ �,,��
str. 678).
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1D�OL�FLH�G]LDáDOQR�FL�JRVSRGDUF]\FK�GRá�F]RQHM�GR�WHM�G\UHNW\Z\�V��Z\PLHQLRQH�F]\QQR�FL
]ZL�]DQH�]�EXGRZQLFWZHP�
17. $E\� GRVWDUF]\ü� V�GRZL� NUDMRZHPX�� RGZRáXM�FHPX� VL
� GR� 7U\EXQDáX�� SHZQH� HOHPHQW\

Z\NáDGQL��NWyUH�PRJ��E\ü�SU]\GDWQH�SU]\�RU]HNDQLX�Z�SURFHVLH�JáyZQ\P��WU]HED�QDVW
p-
QLH�SU]HDQDOL]RZDü�]DPyZLHQLH��RSLVDQH�Z�GRNXPHQWDFK�SU]HGVWDZLRQ\FK�7U\EuQDáRZL�

18. 3URFHGXUD� XG]LHODQLD� ]DPyZLH�� ]RVWDáD� ]DLQLFMRZDQD� SU]H]� U]�G� :ysp Kanaryjskich,
NWyU\�RSXEOLNRZDá�GZD�RJáRV]HQLD�R�]DPyZLHQLDFK��3LHUZV]H��GRW\F]�FH�NDV\QD��]RVWDáR
RSXEOLNRZDQH�Z�LPLHQLX�$XWRQRPLF]QHM�:VSyOQRW\�:\VS�.DQDU\MVNLFK��GUXJLH�]D���Go-
W\F]�FH�SURZDG]HQLD�KRWHOX��Z�LPLHQLX�]DU]�GX�JPLQ\�/DV�3DOPDV�

19. ZamawLDM�F\�SODQRZDá�XU]�G]Lü�VDORQ�JLHU�KD]DUGRZ\FK�QD�WHUHQLH�KRWHOX�6DQWD�&DWDOLQD�
NWyU\�E\á�ZáDVQR�FL��JPLQ\��&KFLDá�XG]LHOLü�]DPyZLHQLD�SU]HGVL
ELRUVWZX��NWyUH�Z]L
áo-
E\�QD�VLHELH�RGSRZLHG]LDOQR�ü�]D�SURZDG]HQLH�KRWHOX��:�W\P�FHOX��Z�DUW����$QHNVX�,,�]a-
VWU]H*RQR��L*�Z�SU]HWDUJX�PRJ��EUDü�XG]LDá�W\ONR�WH�SU]HGVL
ELRUVWZD��NWyUH�]áR*\á\�WDN*H
RIHUW\�QD�XU]�G]HQLH�L�RWZDUFLH�NDV\QD�

20. 3R�SLHUZV]H��]�XPRZ\�R�ZVSyáSUDF\�SRPL
G]\�JPLQ��/DV�3DOPDV�L�U]�GHP�:\VS�.DQa-
U\MVNLFK��QD�W\OH��QD�LOH�MHVW�RQD�RSLVDQD�SU]H]�V�G�NUDMRZ\�RUD]�]�DUW����XVW����SNW��E��áa-
WZR�Z\ZQLRVNRZDü��*H�Z\EUDQ\�RIHUHQW�E
G]LH�PXVLDá�Z\NRQDü�FDá��VHUL
�UREyW�EXGRw-
ODQ\FK��QLH�W\ONR�Z�EXG\QNDFK�KRWHOX��OHF]�WDN*H�L�NDV\QD��5RERW\�EXGRZODQH�PLDá\E\�QD
FHOX�SU]\VWRVRZDQLH�FDáHJR�WHUHQX�KRWHOX�GR�SODQRZDQHM�G]LDáDOQR�FL�

21. 3R�ZWyUH��$QHNV�,,��NWyU\�SU]HGVWDZLD�V]F]HJyáRZR�PLQLPDOQH�Z\PDJDQLD�NRQLHF]QH�GOD
X]\VNDQLD�NRQFHVML�QD�XU]�G]HQLH�L�SURZDG]HQLH�KRWHOX��Z\PDJD�WH*��E\�Z\EUDQ\�RIHUHQW
Z\NRQDá�URERW\�EXGRZODQH�UHQRZDF\MQH� L�NRQVHUZDF\MQH�QD� WHUHQLH�KRWHOX�]D�VXP
�QLH
PQLHMV]��QL*���PLOLDUG�SHVHW�

22. :UHV]FLH��]JRGQLH�]�DUW����XVW����SNW��E��$QHNVX�,,��Z\EUDQ\�RIHUHQW�PLDá�]DJZDUDQWRZDü�
*H�KRWHO�XWU]\PD�VZyM�VWDWXV�SL
FLRJZLD]GNRZ\�RUD]��ZLDGF]\ü�RERZL�]NRZH�GRGDWNRZH
XVáXJL��:�W\P�Z]JO
G]LH��DUW����XVW����SNW��J��$QHNVX�,�QDNáDGDá�QD�RIHUHQWD�RERZL�]HN
ZVND]DQLD� GRGDWNRZ\FK� UREyW� EXGRZODQ\FK�� E�G(� DGDSWDF\MQ\FK� UREyW� EXGRZODQ\FK�
NWyUH�PRJ��RND]Dü�VL
�NRQLHF]QH�GOD�XU]�G]HQLD�NDV\QD�

23. =�SRZ\*V]HM�DQDOL]\�Z\QLND��L*�JáyZQ\P�FHOHP�XG]LHOHQLD�]DPyZLH��E\áR��SR�SLHUZV]H�
XU]�G]HQLH� L�RWZDUFLH�NDV\QD��SR�GUXJLH��SURZDG]HQLH�KRWHOX��:�]ZL�]NX�]� W\P��]DPó-
ZLHQLD�WH�QLH�V��REM
WH�'\UHNW\Z���������

24. 2F]\ZLVW\P�MHVW��*H��SR�SLHUZV]H��Z\*HM�ZVSRPQLDQH�GRNXPHQW\�QLH�]DZLHUDá\�*DGQ\FK
RSLVyZ�UREyW��NWyUH�PDM��E\ü�SU]HSURZDG]RQH�Z�FHOX�XU]�G]HQLD� L�RWZDUFLD�NDV\QD�DQL
SUDF�]ZL�]DQ\FK�]�SURZDG]HQLHP�VDPHJR�KRWHOX��SR�GUXJLH��*H�QLH�E\áR�*DGQ\FK�SRVWa-
QRZLH��GRW\F]�F\FK�Z\QDJURG]H��]D�WH�URERW\��SR�WU]HFLH��]�XZDJL�QD�DUW����XVW����SNW��F�
$QHNVX�,�Z\EUDQ\�RIHUHQW�QLH�PXVLDáE\�Z\NRQ\ZDü�ZV]\VWNLFK�UREyW�EXGRZODQ\FK�VDP�

25. .ZHVWLD��F]\�]DPyZLHQLH�PLHV]DQH�GRW\F]�FH�]DUyZQR�Z\NRQDQLD�UREyW��MDN�L�SU]HND]a-
QLD�ZáDVQR�FL�MHVW�REM
WH�'\UHNW\Z���������PXVL�E\ü�UR]VWU]\JDQD�SU]H]�V�G�NUDMowy.

26. O ile roboty, kWyUH�PLDá\E\� E\ü�Z\NRQ\ZDQH�Z� KRWHOX� L� NDV\QLH� V�� MHG\QLH� SRFKRGQ�
SU]HGPLRWX�]DPyZLHQLD��]DPyZLHQLH�WR��MDNR�WDNLH��QLH�PR*H�E\ü�X]QDQH�]D�]DPyZLHQLH
SXEOLF]QH� QD� Z\NRQDQLH� UREyW� EXGRZODQ\FK� Z� ]QDF]HQLX� RNUH�ORQ\P� Z� '\UHNW\ZLH
71/305.
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27. Potwierdzenie poZ\*V]HM� LQWHUSUHWDFML� ]QDMGXMH� VL
� Z� '\UHNW\ZLH� 5DG\� ������((&� ]
���F]HUZFD������U��R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL

�2-�������/������VWU������=JRGQLH�]�V]HVQDVW\P�SXQNWHP�ZVW
SX�GR�SRZ\*V]HM�G\UHNWy-
Z\�� ]�'\UHNW\Z\��������Z\QLND�� L*� DE\�GDQH� ]DPyZLHQLH�E\áR� ]DPyZLHQLHP�SXEOLFz-
Q\P�QD�URERW\�EXGRZODQH��MHJR�SU]HGPLRWHP�PXVL�E\ü�Z\NRQDQLH�SHZQ\FK�SUDF��-HGQa-
NRZR*��R�LOH�URERW\�EXGRZODQH�WDNLH�V��UDF]HM�SRFKRGQH��QL*�VWDQRZL��SU]HGPLRW�]DPó-
ZLHQLD��QLH�XSUDZQLDM��RQH�GR�WUDNWRZDQLD�RPDZLDQHJR�WX�]DPyZLHQLD��MDNR�]DPyZLHQLD

publicznego na wykonanie robót budowlanych.
28. :�JHVWLL�V�GX�NUDMRZHJR�OH*\�UR]VWU]\JQL
FLH��F]\�URERW\��R�NWyU\FK�PRZD��V��UDF]HM�So-

FKRGQH��QL*�VWDQRZL��SU]HGPLRW�]DPyZLHQLD�

29. 2GSRZLHG(�QD�SLHUZV]H�S\WDQLH�PXVL�]DWHP�E\ü�QDVW
SXM�FD��]DPyZLHQLH�PLHV]DQH�Go-
W\F]�FH�]DUyZQR�Z\NRQDQLD�UREyW��MDN�L�SU]HND]DQLD�ZáDVQR�FL�QLH�MHVW�REM
WH�'\UHNW\Z�

5DG\���������R�LOH�URERW\�EXGRZODQH�V��UDF]HM�SRFKRGQH��DQL*HOL�VWDQRZL��SU]HGPLRW�]a-
mówienia.

Pytanie 2

30. :]L�ZV]\�SRG�XZDJ
�RGSRZLHG(�QD�SLHUZV]H�S\WDQLH��QLH�PD�SRWU]HE\�XVWRVXQNRZ\ZDü

VL
�GR�S\WDQLD�GUXJLHJR�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
���.RV]W\�SRQLHVLRQH�SU]H]�.RPLVM
�:VSyOQRW�(XURSHMVNLFK�L�5]�G�+LV]SD�VNL��NWyUH�SU]Hd-

áR*\á\�7U\EXQDáRZL�VZRMH�XZDJL��QLH�SRGOHJDM��]ZURWRZL��=�XZDJL�QD�IDNW��*H�SRVW
SRZa-
QLH�WR�MHVW��GOD�VWURQ�JáyZQHJR�SURFHVX��F]
�FL��SRVW
SRZDQLD�E
G�FHJR�Z�WRNX�SU]HG�V�-
GHP�NUDMRZ\P��VSUDZD�SR]RVWDá\FK�NRV]WyZ�SR]RVWDMH�GR�UR]VWU]\JQL
FLD�SU]H]�WHQ�V�G�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à��6]yVWD�,]ED�

Z�RGSRZLHG]L�QD�S\WDQLH�SU]HGáR*RQH�PX�SU]H]�7ULEXQDO�6XSHULRU�GH�-XVWLFLD�GH�&DQDULDV�Z

ZQLRVNX�]�GQLD����OLSFD������U���RU]HND�FR�QDVW
SXMH�

=DPyZLHQLH�PLHV]DQH�GRW\F]�FH�]DUyZQR�Z\NRQDQLD�UREyW�� MDN�L�SU]HND]DQLD�ZáDVQR�FL�QLH

MHVW�REM
WH�'\UHNW\Z��5DG\��������((&�]����OLSFD������URNX�GRW\F]�F��NRRUG\QDFML�SURFe-
GXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��R�LOH�URERW\�EXGRZODQH�V��UDF]HM

SRFKRGQH��QL*�VWDQRZL��SU]HGPLRW�]DPyZLHQLD�
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������25=(&=(1,(��75<%81$à8���3,�7(-��,=%<�
Z  DNIA  14  KWIETNIA  1994 R.  W  SPRAWIE  C-389/92  („BALLAST”)

Ballast Nedam Groep NV przeciwko Belgii.
:QLRVHN�GR�7U\EXQDáX�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��5DDG�YDQ�6WDWH�±�%HOJLD�

6ZRERGQ\�SU]HSá\Z�XVáXJ – Zamówienia publiczne na roboty budowlane – Rejestracja wy-
NRQDZFyZ�±�:áD�FLZD�RVRED

Sprawa C-389/92
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL�]������U��V��,�����

Streszczenie

'\UHNW\Z
��������GRW\F]�F��]QLHVLHQLD�RJUDQLF]H��ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX

GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� RUD]� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD

URERW\� EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P� ]D� SR�UHGQLFWZHP� DJHQFML� OXE� RGG]LDáyZ� RUD]

'\UHNW\Z
��������GRW\F]�F��NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Uo-
ERW\� EXGRZODQH� QDOH*\� LQWHUSUHWRZDü�� MDNR� ]H]ZDODM�FH� przy ocenie kryteriów, które musi
VSHáQLDü�Z\NRQDZFD��SRGF]DV�UR]SDWU\ZDQLD�SRGDQLD�R�UHMHVWUDFM
��]áR*RQHJR�SU]H]�JáyZQ�

RVRE
�SUDZQ��JUXS\��QD�XZ]JO
GQLDQLH�ILUP�QDOH*�F\FK�GR�WHM�JUXS\��SRG�ZDUXQNLHP��*H�RVo-
ED�SUDZQD��R�NWyUHM�PRZD��Z\ND*H��L*�IDNW\F]QLH�UR]SRU]�G]D�]DVREDPL�W\FK�ILUP��QLH]E
GQy-
mi do wykonania robót budowlanych.
:�UR]SDWU\ZDQHM�VSUDZLH�WR�V�G�NUDMRZ\�XVWDOD�Z��ZLHWOH�IDNW\F]Q\FK�L�SUDZQ\FK�RNROLF]Qo-
�FL��NWyUH�V��PX�SU]HGVWDZLRQH��F]\�WDNL�GRZyG�]RVWDá�SU]HGVWDZLRQ\�

Strony

W Sprawie C-389/92,

:1,26(.� GR� (XURSHMVNLHJR� 7U\EXQDáX� 6SUDZLHGOLZR�FL� QD� SRGVWDZLH� DUW�� ���� 7UDNWDWX
(:*�]áR*RQ\�SU]H]�5DDG�YDQ�6WDWH�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�SRVW
SRZDQLX�V�Go-
Z\P�WRF]�F\P�VL
�SU]HG�W\P�V�GHP��SRPL
G]\
Ballast Nedam Groep NV,
i
%HOJL��
GRW\F]�F\P�Z\NáDGQL�'\UHNW\Z\�5DG\��������((&�]����OLSFD������U��GRW\F]�FHM�]QLHVLHQLD
RJUDQLF]H��ZROQR�FL� �ZLDGF]HQLD� XVáXJ�Z� RGQLHVLHQLX� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\
EXGRZODQH�RUD]�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDZFRP�G]La-
áDM�F\P�]D�SR�UHGQLFWZHP�DJHQFML�OXE�RGG]LDáyZ (OJ 1971 (II), s. 678) oraz Dyrektywy Rady
�������((&�]����OLSFD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD
roboty budowlane (OJ 1971 (II), s. 682),

75<%81$à��3L�WD�,]ED�
Z�VNáDG]LH��-�&��0RLWLQKR�GH�$OPHLGD��3U]HZRGQLF]�F\�,]E\��5��-ROLHW��*�&��5RGULJXH]�,JOe-
VLDV��)��*UHYLVVH��VSUDZR]GDZFD��L�0��=XOHHJ��V
G]LRZLH�
Rzeczenik Generalny: C. Gulmann,
6HNUHWDU]��'��/RXWHUPDQ�+XEHDX��*áyZQ\ Administrator,
SR�UR]SDWU]HQLX�SLVHPQ\FK�RSLQLL�SU]HGáR*RQ\FK�Z�LPLHQLX�
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− %DOODVW�1HGDP�*URHS�19��ZQLRVNRGDZF\�Z�JáyZQ\P�SRVW
SRZDQLX�V�GRZ\P��UHSUH]Hn-
towanym przez Marca Senelle’a z adwokatury w Brukseli,

− .RPLVML�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQHM�SU]H]�+HQGULND�YDQ�/LHUD�� UDGF
�SUDw-
QHJR��G]LDáDM�FHJR�Z�FKDUDNWHU]H�SHáQRPRFQLND�

SR�UR]SDWU]HQLX�VSUDZR]GDQLD�]�SU]HVáXFKDQLD�
SR�Z\VáXFKDQLX�XVWQ\FK�XZDJ�ZQLRVNRGDZF\�Z�JáyZQ\P�SRVW
SRZDQLX�V�GRZ\P oraz Ko-
misji na rozprawie w dniu 13 stycznia 1994 r.,
SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD�SRVLHG]HQLX�Z�GQLX����OXWHJR������U��
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  prawne  orzeczenia

1. 1D�SRGVWDZLH�RU]HF]HQLD�]�GQLD����ZU]H�QLD������U���RWU]\PDQHJR�SU]H]�7U\EXQDá���Ois-
WRSDGD� ����� U��� 5DDG� YDQ� 6WDWH� Z� %HOJLL� ]ZUyFLá� VL
�� QD� SRGVWDZLH� DUW�� ���� 7UDNWD�
WX�(:*�� ]� S\WDQLHP�ZVW
SQ\P�GRW\F]�F\P�Z\NáDGQL�'\UHNW\Z\�5DG\� �������((&� ]
���OLSFD������U��GRW\F]�FHM�]QLHVLHQLD�RJUDQLF]H��ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLe-
VLHQLX� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� RUD]� XG]LHODQLD� ]DPyZLH�� Sub-
OLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�SR�UHGQLFWZHP�DJHQFML� OXE
RGG]LDáyZ �2-�������,,���V�������RUD]�Z\NáDGQL�'\UHNW\Z\�5DG\��������((&�]����OLSFD
�����U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH
(OJ 1971 (II), s. 682).

2. .ZHVWLD� WD� Z\áRQLáD� VL
� Z� WUDNFLH� VSRUX� SRPL
G]\� %DOODVW� 1HGDP� *URHS�� SU]HGVL
ELRr-
VWZHP� ]DU]�G]DQ\P� ]JRGQLH� ]� SUDZHP� KROHQGHUVNLP� �]ZDQ\P� GDOHM� Ä%1*´�� D� %HOJL�
o QLHSU]HGáX*HQLH�%1*�UHMHVWUDFML�QD�XU]
GRZHM�OL�FLH�X]QDQ\FK�Z\NRQDZFyZ�

3. :� WUDNFLH� RFHQ\� V\WXDFML� ]DUHMHVWURZDQ\FK� Z\NRQDZFyZ� ]� W\WXáX� GHNUHWX� NUyOHZVNLHJR
]� GQLD� �� VLHUSQLD� ����� U�� XVWDODM�FHJR� JUDQLFH� ]DVWRVRZDQLD� GHNUHWX� ]� PRF�� XVWDZ\� ]
��OXWHJR������U��RUJDQL]XM�FHJR�UHMHVWUDFM
�Z\NRQDZFyZ��0LQLVWHU�GV��5REyW�3XEOLF]Q\FK
SRGM�á�Z� ����� U�� GHF\]M
�� R� QLHSU]HGáX*HQLX� UHMHVWUDFML� %1*��'HF\]MD�0LQLVWUD�� SRSU]e-
G]RQD�QLHNRU]\VWQ��RSLQL��.RPLWHWX�GV��5HMHVWUDFML�:\NRQDZFyZ��E\áD�SRG\NWRZDQD�W\P�
L*�SU]HGVL
ELRUVWZR�WR�QLH�PR*H�XFKRG]Lü�]D�Z\NRQDZF
�UREyW��SRQLHZD*�E
G�F�SU]HGVL
-
ELRUVWZHP�KROGLQJRZ\P�QLH�Z\NRQ\ZDáR�UREyW�VDPR��OHF]�Z�FHOX�SRWZLHUG]HQLD�ZáDVQHM
UHSXWDFML�L�IDFKRZR�FL�SRZRá\ZDáR�VL
�QD�SUDFH�Z\NRQDQH�SU]H]�SU]HGVL
ELRUVWZD�]DOH*QH�
NWyUH�E\á\�RGU
EQ\PL�RVREDPL�SUDZQ\PL�

4. %1*�]ZUyFLáR�VL
�GR�5DDG�YDQ�6WDWH�R�XQLHZD*QLHQLH�]DUyZQR�RSLQLL�.RPLWHWX�GV��5HMe-
stracji Wykonawców, jak i decyzji Ministra ds. Robót Publicznych.

5. 5DDG�YDQ�6WDWH�GRV]HGá�GR�ZQLRVNX��*H�UR]VWU]\JQL
FLH�NZHVWLL�]DOH*\�RG�Z\NáDGQL�G\UHk-
W\Z� :VSyOQRW\� GRW\F]�F\FK� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� L� SRVWDQRZLá
]ZUyFLü�VL
�GR�7U\EXQDáX�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�QDVW
SXM�FHM�NZHVWLL�
Ä&]\�'\UHNW\ZD��������((&�]����OLSFD������U��GRW\F]�FD�]QLHVLHQLD�RJUDQLF]H��ZROQR�FL
�ZLDGF]HQLD� XVáXJ� Z� RGQLHVLHQLX� GR� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� RUD]
XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�So-
�UHGQLFWZHP�DJHQFML�OXE�RGG]LDáyZ oraz Dyrektywa 71/305/EEC z 26 lipca 1971 r. koor-
G\QXM�FD�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��Z�V]F]HJyl-
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QR�FL�DUW���������������L�����]H]ZDODM���Z�SU]\SDGNX��JG\�EHOJLMVNLH�SU]HSLV\�R�UHMHVWUDFML

Z\NRQDZFyZ�RGQRV]��VL
�GR�JáyZQHM�RVRE\�SUDZQHM�Z�ÄJUXSLH´�RNUH�ORQHM�SUDZHP�Ko-
OHQGHUVNLP��Z� ]ZL�]NX� ]� RFHQ�� NU\WHULyZ� GRW\F]�F\FK�PL
G]\� LQQ\PL� ]GROQR�FL� WHFh-
QLF]Q\FK��NWyUH�Z\NRQDZFD�PXVL�VSHáQLDü��QD�XZ]JO
GQLHQLH� MHG\QLH� WHM�JáyZQHM�RVRE\

SUDZQHM�� D� QLH� ÄSU]HGVL
ELRUVWZ�Z� JUXSLH´�� ]� NWyU\FK� ND*GH�� SRVLDGDM�F�ZáDVQ�� RVREo-
ZR�ü�SUDZQ���QDOH*\�GR�WHM�ÄJUXS\´"´

6. Dyrektywy 71/304 i 71/30��PDM��]D�]DGDQLH�]DSHZQLü�VZRERGQ\�SU]HSá\Z�XVáXJ�Z�]a-
PyZLHQLDFK�SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW��$�]DWHP�SLHUZV]D�]�W\FK�G\UHNW\Z�QDNáDGD

QD�SD�VWZD�F]áRQNRZVNLH�SRZV]HFKQ\�RERZL�]HN�]QLHVLHQLD�RJUDQLF]H��GRVW
SX��XG]LDáX

L�Z\NRQDQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]D��GUXJD�SU]HZLGXMH�NRRUG\�

naFM
�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��SDWU]�RU]HF]HQLH
w Sprawie 76/81 Transporoute [1982] ECR 417, par. 7).

7. -H*HOL�FKRG]L�R�NRRUG\QDFM
�SURFHGXU��']LDá�,9�'\UHNW\Z\��������SU]HZLGXMH�FDá��JUX�

S
� RJyOQ\FK� ]DVDG� XF]HVWQLFWZD�Z\NRQDZFyZ�Z� ]DPyZLHQLDFK� SXEOLF]Q\FK� QD� URERW\

buGRZODQH�� 0L
G]\� LQQ\PL� DUW�� ��� SR]ZDOD� VNáDGDü� RIHUW\� JUXSRP� Z\NRQDZFyZ� ]D�

DUW������Z�]ZL�]NX�]�SURFHGXU��VSRU]�G]DQLD�RILFMDOQHM�OLVW\�X]QDQ\FK�Z\NRQDZFyZ��Rd-
QRVL�VL
�GR�NU\WHULyZ�NZDOLILNDFML�RNUH�ORQ\FK�Z�DUW�����GR�����NWyUH�WDN*H�SUHF\]XM��VSo-
VyE��Z�MDNL�SU]HGVL
ELRUVWZD�PRJ��XGRZRGQLü�IDNW��*H�VSHáQLDM�� WH�NU\WHULD� �SDWU]�RU]e-
F]HQLH�Z�VSUDZLH�7UDQVSRURXWH��F\WRZDQH�SRZ\*HM��SDU�����

8. Wnioskodawca Z�SURFHVLH�JáyZQ\P�L�.RPLVMD�WZLHUG]���L*�SU]\�RFHQLH�NU\WHULyZ��NWyUH
PXV]�� E\ü� VSHáQLRQH� SU]H]�Z\NRQDZFyZ� SRGF]DV� UR]SDWU\ZDQLD�ZQLRVNX� R� UHMHVWUDFM


]áR*RQHJR�SU]H]�JáyZQ��RVRE
�SUDZQ��JUXS\��ZVSRPQLDQH�Z\*HM�G\UHNW\Z\�SR]ZDODM�

XZ]JO
GQLDü�ILUP\��NWyUH��]DFKRZXM�F�VZRM��ZáDVQ��RVRERZR�ü�SUDZQ���QDOH*��GR�JUXS\�

9. $E\�RGSRZLHG]LHü�QD�S\WDQLH�]DGDQH�SU]H]�V�G�NUDMRZ\��QDOH*\�UR]VWU]\JQ�ü�F]\�SU]Hd-
VL
ELRUVWZR�KROGLQJRZH�PR*H�E\ü�Z\á�F]RQH� ]� XF]HVWQLFWZD�Z�SURFHGXUDFK� XG]LHODQLD

]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]H�Z]JO
GX�QD�IDNW��L*�QLH�Z\NRQXMH�VDPR

W\FK�UREyW��D�MH�OL�WDN�QLH�MHVW��WR�MDNLH�PLQLPDOQH�ZDUXQNL�HNRQRPLF]QH�L�WHFKQLF]QH�PXVL

VSHáQLDü�E\�PRJáR�Z�QLFK�XF]HVWQLF]\ü�

10. =�'\UHNW\Z\��������MDVQR�Z\QLND��*H�]DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�PRJ�
E\ü� XG]LHODQH� RVRERP� REM
W\P� W�� G\UHNW\Z��� NWyUH�Z\NRQXM�� UREyW� ]D� SR�UHGQLFWZHP

DJHQFML�OXE�RGG]LDáyZ�

11. Art. 21 Dyrektywy 71/305, jedna z zasad ogólnych uczestnictwa w procedurach udziela-
QLD�]DPyZLH���Z\UD(QLH�]H]ZDOD�JUXSRP�Z\NRQDZFyZ�VNáDGDü�RIHUW\�D�]DPDZLDM�F\�QLH

PRJ��Z\PDJDü�E\�JUXS\�WH�SU]\EUDá\�VSHFMDOQ��IRUP
�SUDZQ��SU]HG�XG]LHOHQLHP�]DPó-
ZLHQLD��$UW\NXá����SNW��N��'\UHNW\Z\���������MHGQD�]�]DVDG�RJyOQ\FK�RJáDV]DQLD�]DPó-
ZLH��� VWDQRZL� W\ONR��*H�Z�SURFHGXU]H�QLHRJUDQLF]RQHM��Z�RJáRV]HQLX�R�]DPyZLHQLX�So-
ZLQQD� E\ü� RNUH�ORQD� IRUPD� SUDZQD� MDN�� JUXSD�Z\NRQDZFyZ�� NWyUHM� XG]LHOD� VL
� ]DPó-
ZLHQLD�SRZLQQD�SU]\EUDü�

12. :UHV]FLH�� MHG\Q\P� FHOHP� NU\WHULyZ� NZDOLILNDFML� RNUH�ORQ\FK�Z� DUW�� ��±���'\UHNW\Z\

��������R�NWyU\FK�PRZD�Z�DUW�����WHM�G\UHNW\Z\�GRW\F]�F\P�XU]
GRZ\FK�OLVW�X]QDQ\FK

wykonawców, jest zdefiniowanie zasad obiektywnej oceny sytuacji oferentów, szczegól-
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QLH�LFK�ZLHG]\�L�PR*OLZR�FL�WHFKQLF]Q\FK��$UW\NXá����SNW��D��VWZLHUG]D�Z\UD(QLH��L*�Zy-
ND]�WHFKQLNyZ�OXE�RUJDQL]DFML� WHFKQLF]Q\FK��GR� MDNLFK�Z\NRQDZFD�PR*H�VL
�]ZUyFLü�Z

FHOX�Z\NRQDQLD�UREyW��QLH]DOH*QLH�RG�WHJR��F]\�QDOH*��RQL�GR�SU]HGVL
ELRUVWZD��PR*H�E\ü

GRZRGHP�ZLHG]\�L�PR*OLZR�FL�WHFKQLF]Q\FK�

13. .RPLVMD�VáXV]QLH�]ZUDFD�XZDJ
�QD�IDNW�� L*�]�W\FK�ZV]\VWNLFK�SU]HSLVyZ�Z\QLND�Z\UD(-
QLH��*H�QLH�W\ONR�RVRED�IL]\F]QD�OXE�SUDZQD��NWyUD�VDPD�Z\NRQXMH�URERW\��OHF]�WDN*H�RVo-
ED��NWyUD�E
G]LH�UHDOL]RZDü�]DPyZLHQLH�]D�SR�UHGQLFWZHP�DJHQFML�OXE�RGG]LDáyZ��L�NWyUD

]ZUyFL�VL
�GR�WHFKQLNyZ�E�G(�RUJDQL]DFML� WHFKQLF]Q\FK�VSR]D�MHM�ZáDVQ\FK�VWUXNWXU�� OXE

QDZHW�JUXSD�SU]HGVL
ELRUVWZ��PR*H�XELHJDü�VL
�R�]DPyZLHQLH�SXEOLF]QH�

14. 3RQDGWR� QDOH*\� ]ZUyFLü� XZDJ
� QD� IDNW�� L*� '\UHNW\ZD� 5DG\� �������((&� ]� ��� OLSFD
�����URNX��]PLHQLDM�FD�'\UHNW\Z
��������((&��']��8U]��������/������V������V]F]HJyOQLH

Z�FHOX�GRNáDGQLHMV]HJR�]GHILQLRZDQLD�SRM
FLD�]DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZOa-
QH��Z\UD(QLH�VWZLHUG]D�Z�DUW�����L*�SU]HGPLRWHP�W\FK�]DPyZLH��MHVW�ÄDOER�Z\NRQDQLH��Dl-
bo zarówno wykonanie, jak i zaprojektowanie robót lub wykonywanie, jakimikolwiek
�URGNDPL��SUDF\�RGSRZLDGDM�FHM�Z\PRJRP�RNUH�ORQ\P�SU]H]�]DPDZLDM�FHJR�´�3RZ\*-
V]D�GHILQLFMD�SRWZLHUG]D��L*�Z\NRQDZFD��NWyU\�QLH�PD�DQL�]DPLDUX��DQL��URGNyZ��E\�Zy-
NRQDü�WH�URERW\�VDPHPX�PR*H�XF]HVWQLF]\ü�Z�SURFHGXU]H�XG]LHODQLD�]DPyZLH��SXEOLFz-
nych na roboty budowlane.

15. A zatHP�SU]HGVL
ELRUVWZR�KROGLQJRZH��NWyUH�VDPR�QLH�Z\NRQXMH�UREyW�QLH�PR*H�]RVWDü
Z\NOXF]RQH�]�SURFHGXU�XELHJDQLD�VL
�R�]DPyZLHQLD�SXEOLF]QH��W\ONR�GODWHJR��L*�SU]HGVL
-
ELRUVWZD�]DOH*QH�Z\NRQXM�FH�URERW\�V��RGG]LHOQ\PL�RVREDPL�SUDZQ\PL�

16. -HGQDN*H�]JRGQLH�]�DUW�����'\UHNW\Z\���������]DGDQLHP�]DPDZLDM�FHJR� MHVW�VSUDZG]Lü

F]\� RIHUHQFL� VSHáQLDM�� RGSRZLHGQLH� NU\WHULD� V\WXDFML� HNRQRPLF]QHM� L� ILQDQVRZHM� RUD]

ZLHG]\�L�PR*OLZR�FL�WHFKQLF]Q\FK��R�NWyU\FK�PRZD�Z�DUW�����GR����WHM�G\UHNWywy.
17. 3U]HGVWDZLDM�F� ]D�ZLDGF]HQLD� R� SU]HGVL
ELRUVWZDFK� ]DOH*Q\FK�� SU]HGVL
ELRUVWZR� KRO�

dingowe, w celu udowodnienia swojej sytuacji ekonomicznej i finansowej oraz wiedzy
L� PR*OLZR�FL� WHFKQLF]Q\FK�� DE\� ]RVWDü� ]DUHMHVWURZDQ\P� QD� XU]
GRZHM� OL�FLH� X]QDQ\FK

Z\NRQDZFyZ��PXVL�� QLH]DOH*QLH� RG� WHJR�Z� MDNLP� VWRVXQNX� SUDZQ\P� SR]RVWDMH� ZREHF

SU]HGVL
ELRUVWZ� ]DOH*Q\FK�� XGRNXPHQWRZDü�� L*� IDNW\F]QLH� UR]SRU]�G]D� ]DVREDPL� W\FK

ILUP�QLH]E
GQ\PL� GR�Z\NRQDQLD� UREyW�� 3R� UR]SDWU]HQLX�ZV]HONLFK� IDNW\F]Q\FK� L� SUDw-
Q\FK�RNROLF]QR�FL��GR�V�GX�NUDMRZHJR�QDOH*\�RFHQD�F]\�WDNL�GRZyG�]RVWDá�SU]HGVWDZLRQ\

Z�SURFHVLH�JáyZQ\P�

18. :�RGSRZLHG]L�QD�ZQLRVHN�R�RU]HF]HQLH�ZVW
SQH�7U\EXQDá�VWZLHUG]D��*H�'\UHNW\ZD�5DG\

�������((&� ]� ��� OLSFD� ����� U�� GRW\F]�FD� ]QLHVLHQLD� RJUDQLF]H�� ZROQR�FL� �ZLDGF]HQLD

XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]�XG]LHODQLD�]a-
PyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�SR�UHGQLFWZHP

DJHQFML� OXE�RGG]LDáyZ RUD]�'\UHNW\ZD�5DG\��������((&�]���� OLSFD� ����� U�� GRW\F]�FD

NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� URERW\� EXGRZODQH� ]H]ZDODM��

SU]\�RFHQLH�NU\WHULyZ��NWyUH�PXVL�VSHáQLDü�Z\NRQDZFD��SRGF]DV�UR]SDWU\ZDQLD�SRGDQLD�R

UHMHVWUDFM
�� ]áR*RQHJR� SU]H]� JáyZQ�� RVRE
� SUDZQ�� JUXS\�� QD� XZ]JO
GQLDQLH� SU]HGVL
-
ELRUVWZ�QDOH*�F\FK�GR�WHM�JUXS\��SRG�ZDUXQNLHP��*H�RVRED�SUDZQD��R�NWyUHM�PRZD��Zy-
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ND*H��L*�IDNW\F]QLH�UR]SRU]�G]D�]DVREDPL�W\FK�SU]HGVL
ELRUVWZ��QLH]E
GQ\PL�GR�Z\NRQa-
QLD�UREyW�EXGRZODQ\FK��:�UR]SDWU\ZDQHM�VSUDZLH�]DGDQLHP�V�GX�NUDMRZHJR�MHVW�XVWDOe-
QLH��F]\�WDNL�GRZyG�]RVWDá�SU]HGVWDZLRQ\�Z�SURFeVLH�JáyZQ\P�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
19. .RV]W\�SRQLHVLRQH�SU]H]�.RPLVM
�:VSyOQRW�(XURSHMVNLFK��NWyUD�SU]HGáR*\áD�7U\EXQDáRZL

VZRMH�XZDJL��QLH�SRGOHJDM��]ZURWRZL��=H�Z]JO
GX�QD� IDNW��*H�SRVW
SRZDQLH� WR� MHVW��GOD
VWURQ�JáyZQHJR�SURFHVX��F]
�FL��SRVW
SRZDQLD�E
G�FHJR�Z�WRNX�SU]HG�V�GHP�NUDMRZ\P�
VSUDZD�SR]RVWDá\FK�NRV]WyZ�SR]RVWDMH�GR�UR]VWU]\JQL
FLD�SU]H]�WHQ�V�G�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à��3L�WD�,]ED�
Z�RGSRZLHG]L�QD�S\WDQLH�SU]HGáR*RQH�SU]H]�5DDG�YDQ�6WDWH��Z�SRVWDQRZLHQLX�]�GQLD����ZU]e-
�QLD������U���RU]HND�FR�QDVW
SXMH�
'\UHNW\ZD�5DG\� �������((&� ]� ��� OLSFD� ����� U�� GRW\F]�FD� ]QLHVLHQLD� RJUDQLF]H�� ZROQR�FL
�ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]�XG]Le-
ODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�SR�UHGQLc-
WZHP�DJHQFML�OXE�RGG]LDáyZ RUD]�'\UHNW\ZD�5DG\��������((&�]����OLSFD������U��GRW\F]�FD
NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�]H]ZDODM���SU]\
RFHQLH�NU\WHULyZ��NWyUH�PXVL�VSHáQLDü�Z\NRQDZFD��SRGF]DV�UR]SDWU\ZDQLD�ZQLRVNX�R�UHMHVWUa-
FM
�]áR*RQHJR�SU]H]�JáyZQ��RVRE
�SUDZQ��JUXS\��QD�XZ]JO
GQLDQLH�SU]HGVL
ELRUVWZ�QDOH*�-
F\FK�GR� WHM�JUXS\�SRG�ZDUXQNLHP��*H�RVRED�SUDZQD�� R�NWyUHM�PRZD��Z\ND*H�� L*� IDNW\F]QLH
UR]SRU]�G]D�]DVREDPL�W\FK�SU]HGVL
ELRUVWZ��QLH]E
GQ\PL�GR�Z\NRQDQLD�UREyW�EXGRZODQ\FK�
:� UR]SDWU\ZDQHM� VSUDZLH� ]DGDQLHP� V�GX� NUDMRZHJR� MHVW� XVWDOHQLH� F]\� GRZyG� WDNL� ]RVWDá
przedstawiony.
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������25=(&=(1,(��75<%81$à8��=��'1,$������.:,(71,$��������5�
W  SPRAWIE  C-272/91  („LOTTOMATICA”)

.RPLVMD�:VSyOQRW�(XURSHMVNLFK�SU]HFLZNR�5HSXEOLFH�:áRVNLHM
3U]\]QDQLH�NRQFHVML�QD�V\VWHP�NRPSXWHURZ\�GR�REVáXJL�ORWHULL
Sprawa C-272/91
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL��(&5�������VWU��,�����

Data:

AKTA: 26/04/1994
WNIOSEK: 18/10/1991

5RG]DM�SRVW
SRZDQLD��3RVW
SRZDQLH�GRW\F]�FH�QLH�Z\ZL�]DQLD�VL
�.UDMyZ�&]áRQNRZVNLFK
]H�]RERZL�]D��±�3U]\M
WH

Streszczenie

1.  $UW�� ��� 7UDNWDWX� GRW\F]�F\� VZRERG\� ]DNáDGDQLD� SU]HGVL
ELRUVWZ� RUD]� DUW�� ��� 7UDNWDWX
GRW\F]�F\�ZROQR�FL� �ZLDGF]HQLD�XVáXJ� V�� QDUXV]DQH��Z� V\WXDFML�� NLHG\�.UDM�&]áRQNRZVNL

RJUDQLF]D�XF]HVWQLFWZR�Z�SU]HWDUJX�QD�NRQFHVM
�QD�V\VWHP�NRPSXWHURZ\�REVáXJXM�F\� OR�

WHUL
��GR�SRGPLRWyZ��Z�NWyU\FK�ZL
NV]R�ü�NDSLWDáX�MHVW�Z�SRVLDGDQLX�VHNWRUD�SXEOLF]QHJR�

je*HOL� ]DPyZLHQLH�� NWyUH� GRW\F]\� SRPLHV]F]H��� GRVWDZ�� LQVWDODFML�� XWU]\PDQLD�� REVáXJL
L�WUDQVPLVML�GDQ\FK�L�LQQ\FK�VSUDZ�XPR*OLZLDM�F\FK�G]LDáDOQR�ü�ORWHULL��QLH�R]QDF]D�SU]e-
QLHVLHQLD�RGSRZLHG]LDOQR�FL�QD�NRQFHVMRQDULXV]D��Z�NRQVHNZHQFML�F]HJR��Z\M�WHN�RSLVDQ\

Z�DUW�����XVW����7UDNWDWX��GRW\F]�F\�F]\QQR�FL�]ZL�]DQ\FK�]�Z\NRQ\ZDQLHP�ZáDG]\�XU]
-
GRZHM��QLH�PD�]DVWRVRZDQLD��7DNLH�G]LDáDQLH�VWDQRZL� WDN*H�QDUXV]HQLH�DUW����±���'\UHk-
tywy 77/62 koorG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�

2.  )DNW�� *H� XPRZD� QD� GRVWDZ
� ]LQWHJURZDQHJR� V\VWHPX� NRPSXWHURZHJR� XPR*OLZLDM�FHJR
G]LDáDOQR�ü�ORWHULL��NWyUD�PD�FKDUDNWHU�GRVWDZ\�SHZQ\FK�SURGXNWyZ�GOD�DGPLQLVWUDFML�Su-
EOLF]QHM�� VWDQRZL��*H� V\VWHP� WHQ�QLH� VWDQLH� VL
�ZáDVQR�FL�� RUJDQyZ�DGPLQLVWUDF\MQ\FK�GR

NR�FD�WUZDQLD�XPRZ\�]DZDUWHM�]�Z\EUDQ\P�RIHUHQWHP�RUD]��*H�ÄFHQD´�]D�WDN��GRVWDZ
�PD

SU]\EUDü�IRUP
�URF]QHM�RSáDW\�SRELHUDQHM�Z�VWRVXQNX�GR�GRFKRGyZ��QLH�Z\á�F]D�WHJR�]a-
PyZLHQLD� ]� ]DNUHVX�'\UHNW\Z\������� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� Su-
EOLF]Q\FK� QD� GRVWDZ\�� )DNW�� *H� DUW�� �� '\UHNW\Z\� ������� UR]V]HU]\á� ]DNUHV� G\UHNW\Z\� R

XPRZ\�GRW\F]�FH�VSU]HGD*\�UDWDOQHM��QDMPX�OXE�G]LHU*DZ\��OHDVLQJX�]�RSFM��OXE�EH]�RSFML

NXSQD�SURGXNWyZ��MHVW�RG]ZLHUFLHGOHQLHP�G�*HQLD�SUDZRGDZVWZD�:VSyOQRW\�GR�Zá�F]HQLD

GR� ]DNUHVX�G\UHNW\Z\� WDNLFK�GRVWDZ�SURGXNWyZ�� NWyUH�QLHNRQLHF]QLH� VWDM�� VL
�ZáDVQR�FL�

RUJDQyZ�DGPLQLVWUDFML� SXEOLF]QHM�� L�Z�SU]\SDGNX� NWyU\FK�ZV]HONLH� RSáDW\� RSLHUDM�� V�� QD

abstrakcyjnych warunkach.

Strony

W sprawie C-272/91
Komisja Wspólnot Europejskich, reprezentowana przez Antionio Aresu oraz Rafael Pellicer,
F]áRQNRZLH� 'HSDUWDPHQWX� 3UDZQHJR� .RPLVML�� G]LDáDM�F\� MDNR� SHáQRPRFQLF\�� SURZDG]�F\
G]LDáDOQR�ü� Z� /XNVHPEXUJX� Z� ELXU]H� *HRUJLRV� .UHPOLV�� F]áRQHN� 'HSDUWDPHQWX� 3UDZQHJR
Komisji, Wagner Centre, Kirchberg,
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powód
przeciwko
5HSXEOLFH�:áRVNLHM�� UHSUH]HQWRZDQHM� SU]H]� 3URIHVRUD� /XLJL� )HUUDUL� %UDYR�� 6]HID� 'HSDUWa-
PHQWX�3UDZD�SU]\�0LQLVWHUVWZLH�6SUDZ�=DJUDQLF]Q\FK��G]LDáDM�FHJR� MDNR�SHáQRPRFQLN�� ,YR
0��%UDJXJLOD��$YYRFDWR�GHOOR�6WDWR��SURZDG]�F\�G]LDáDOQR�ü�Z�/XNVHPEXUJX�SU]\�$PEDVa-
G]LH�:áRVNLHM���5XH�0DULH�$GHODG¶GH
pozwanemu

:1,26(.� R� VWZLHUG]HQLH�� *H� SRSU]H]� QLHRSXEOLNRZDQLH� RJáRV]HQLD� Z�']LHQQLNX� 8U]
Go-
Z\P�:VSyOQRW� (XURSHMVNLFK�� SLHUZV]\� UD]� QD� SRF]�WNX� ����� URNX�� ZVW
SQHJR� RJáRV]HQLD
R� SODQRZDQ\P� ]DPyZLHQLX� QD� SHZQH� JUXS\� SURGXNWyZ�� NWyU\FK� Z\FHQLRQD� ZDUWR�ü� E\áD
UyZQD� OXE� SU]HZ\*V]DáD� ���� ����(&8�� D� NWyUH�0LQLVWHUVWZR� )LQDQVyZ� SODQRZDáR� XG]LHOLü
Z������URNX��L�SR�GUXJLH��Z�OLVWRSDG]LH������URNX��]DSURV]HQLD�GR�VNáDGDQLD�RIHUW�Z�SU]HWDUJX
QD� NRQFHVM
� QD� V\VWHP�NRPSXWHURZ\� REVáXJXM�F\� ORWHUL
� RUD]� SRSU]H]� RJUDQLF]HQLH� XF]HVt-
QLFWZD�Z�W\P�SU]HWDUJX�Z\á�F]QLH�GR�RUJDQyZ��ILUP��NRQVRUFMyZ�L�JUXS��NWyU\FK�NDSLWDá��EUa-
Q\�SRG�XZDJ
�LQG\ZLGXDOQLH�OXE�]ELRURZR��E\á�Z�SRVLDGDQLX�VHNWRUD�SXEOLF]QHJR��5HSXEOLND
:áRVND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�DUW���������L����7UDNWDWX�RUD]�DUW���
L���±���'\UHNW\Z\�5DG\�������((&�]�GQLD����JUXGQLD������URNX�NRRUG\QXM�FHM�SURFHGXU\
XG]LHODQLD�]DPyZLH��QD�GRVWDZ\��2-������/�����VWU������]H�]PLDQDPL�ZSURZDG]RQ\PL�'y-
UHNW\Z��5ady 88/295/EEC z dnia 22 marca 1988 roku (OJ 1988 L 127, str. 1),

75<%81$à
:�VNáDG]LH��2��'XH��3U]HZRGQLF]�F\��*�)��0DQFLQL��-�&��0RLWLQKR�GH�$OPHLGD��0��'LH]�GH
9HODVFR��3U]HZRGQLF]�F\�,]E���&�1��.DNRXULV��5��-ROLHW��)�$��6FKRFNZHLOHU��)��*UHYLVVH�RUD]
3�-�*��.DSWH\Q��6
G]LRZLH�
Rzecznik Generalny: C. Gulman,
Sekretarz: J,G. Giraud
Z�QDZL�]DQLX�GR�SURWRNRáX�]�UR]SUDZ\�
SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWDFML�VWURQ�SRGF]DV�UR]SUDZ\�Z�GQLX����PDMD������URNX�
SR� Z\VáXFKDQLX� RSLQLL� U]HF]QLND� JHQHUDOQHJR� SRGF]DV� SRVLHG]HQLD� Z� GQLX� ��� OLSFD
1993 roku,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1. :QLRVNLHP�]áR*RQ\P�GR�6HNUHWDULDWX�7U\EXQDáX�Z�GQLX����SD(G]LHUQLND������URNX��.o-
PLVMD�:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR�]JRGQLH�]�DUW������7UDNWDWX�R�XWZRU]e-
QLX� (XURSHMVNLHM� :VSyOQRW\� *RVSRGDUF]HM�� *H� SRSU]H]� QLHRSXEOLNRZDQLH� RJáRV]HQLD� Z
']LHQQLNX� 8U]
GRZ\P� :VSyOQRW� (XURSHMVNLFK�� SLHUZV]\� UD]� QD� SRF]�WNX� ����� URNX�
ZVW
SQHJR� RJáRV]HQLD� R� SODQRZDQ\P� ]DPyZLHQLX� QD� SHZQH� JUXS\� SURGXNWyZ�� NWyU\FK
Z\FHQLRQD�ZDUWR�ü�E\áD�UyZQD�OXE�SU]HZ\*V]DáD���������(&8��D�NWyUH�0LQLVWHUVWZR�)i-
QDQVyZ�SODQRZDáR�XG]LHOLü�Z������URNX��L�SR�GUXJLH��Z�OLVWRSDG]LH������URNX��]DSURV]HQLD
GR� VNáDGDQLD� RIHUW�Z� SU]HWDUJX� QD� NRQFHVM
� QD� V\VWHP� NRPSXWHURZ\� REVáXJXM�F\� ORWHUL

RUD]� SRSU]H]� RJUDQLF]HQLH� XF]HVWQLFWZD� Z� W\P� SU]HWDUJX� Z\á�F]QLH� GR� RUJDQyZ�� ILUP�
NRQVRUFMyZ� L� JUXS�� NWyU\FK� NDSLWDá�� EUDQ\� SRG� XZDJ
� LQG\ZLGXDOQLH� OXE� ]ELRURZR�� E\á
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Z� SRVLDGDQLX� VHNWRUD� SXEOLF]QHJR�� 5HSXEOLND�:áRVND� QLH� Z\ZL�]DáD� VL
� ]H� ]RERZL�]D�
Z\QLNDM�F\FK�]�DUW���������L����7UDNWDWX�RUD]�DUW���� L�������'\UHNW\Z\�5DG\�������((&
]� GQLD� ��� JUXGQLD� ����� URNX� NRRUG\QXM�FHM� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� QD� GRVWDZ\
�2-������/�����VWU������]H�]PLDQDPL�ZSURZDG]RQ\PL�'\UHNW\Z��5DG\��������((&�]�GQLD
22 marca 1988 roku (OJ 1988 L 127, str. 1).

2. 7áR�VSRUX�]RVWDáR�SU]HGVWDZLRQH�Z�SDUDJUDIDFK������]DU]�G]HQLD�3U]HZRGQLF]�FHJR�7Uy-
EXQDáX�]�GQLD����VW\F]QLD������URNX��&��������5��^����`�(&5�,������GRW\F]�FHJR�ZQLo-
VNX�R��URGHN�W\PF]DVRZ\�]áR*RQHJR�SU]H]�.RPLVM
��=DU]�G]HQLH�WR�QDND]\ZDáR�5HSXEOLFH

:áRVNLHM�SRZ]L
FLH�NURNyZ�Z�FHOX�]DZLHV]HQLD� VNXWNX�SUDZQHJR�Z\QLNDM�FHJR�]�]DU]�-
G]HQLD�0LQLVWUD�)LQDQVyZ�]�GQLD����F]HUZFD������URNX�SU]\]QDM�FHJR�NRQFHVM
�QD�V\VWHP

NRPSXWHURZ\�REVáXJXM�F\�ORWHUL
�RUD]�Z\NRQDQLD�XPRZ\�]DZDUWHM�Z�W\P�FHOX�]�NRQVRr-
cjum Lottamatica.

Zarzut naruszenia Art. 52 i 59 Traktatu.

3. .RPLVMD� XWU]\PXMH�� *H� SRSU]H]� RJUDQLF]HQLH� XF]HVWQLFWZD� Z� SU]HWDUJX� QD� NRQFHVM
� QD
V\VWHP�NRPSXWHURZ\�REVáXJXM�F\� ORWHUL
�ZáRVN�� GR� ÄRUJDQyZ�� ILUP�� NRQVRUFMyZ� L� JUXS�

NWyU\FK�ZL
NV]R�ü�NDSLWDáX��EUDQD�SRG�XZDJ
� LQG\ZLGXDOQLH�MDN�L�]ELRURZR�MHVW�Z�SRVLa-
GDQLX� VHNWRUD�SXEOLF]QHJR´��5HSXEOLND�:áRVND�QLH�Z\NRQDáD�RERZL�]NyZ�Z\QLNDM�F\FK

z art. 52 i 59 Traktatu.
4. .RPLVMD�DUJXPHQWXMH��*H� MHVW� WR�V]F]HJyOQ\�SU]\NáDG�VWRVRZDQLD�RJUDQLF]HQLD��NWyUH�]os-

WDáR�X]QDQH�MDNR�QLH]JRGQH�]�SUDZHP�SU]H]�7U\EXQDá�Z�VSUDZLH�&������.RPLVMD�SU]HFLw-
NR�:áRFKRP�^����`�(&5�������RJUDQLF]DM�FHJR�XF]HVWQLFWZR�Z�SRVW
SRZDQLX�MHG\QLH�GR

ILUP��NWyU\FK�FDáR�ü�OXE�ZL
NV]R�ü�NDSLWDáX�MHVW�SR�UHGQLR�OXE�EH]SR�UHGQLR�Z�SRVLDGDQLX

VHNWRUD�SXEOLF]QHJR�OXE�SD�VWZD��=JRGQLH�]�W\P�RJUDQLF]HQLHP�W\ONR�WDNLH�SRGPLRW\�PRJ�

]DZLHUDü�XPRZ\�]�3D�VWZHP�:áRVNLP�QD�UR]EXGRZ
�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK�QD

rzecz organów publicznych.
5. 5]�G�:áRVNL�]DSU]HF]D�WHPX�]DU]XWRZL��8WU]\PXMH��*H�XPRZ\�]DZDUWH�Z�P\�O�Z�Z�RU]e-

F]HQLD�E\á\�QD�]DNXS�V\VWHPyZ�SU]HWZDU]DQLD�GDQ\FK��NWyUH�PLDá\�E\ü�]DU]�G]DQH�UyZQLH*

SU]H]� GRVWDZF
� Z� UDPDFK� XVáXJ� �ZLDGF]RQ\FK� GOD� RUJDQyZ� DGPLQLVWUDFML� SXEOLF]QHM�

XPRZD��R�NWyUHM�PRZD�SRQL*HM��]�GUXJLHM�VWURQ\�RGQRVL�VL
��]JRGQLH�]�SURMHNWHP�WHFKQLFz-
Q\P�GRá�F]RQ\P�GR�V]F]HJyOQHM�VSHF\ILNDFML�SU]HGVWDZLRQHM�Z�]DSURV]HQLX�GR�SU]HWDUJX�

R�NWyU\P�PRZD��GR�NRQFHVML��Z�UDPDFK�NWyUHM�ZáDG]H�DGPLQLVWUDF\MQH�SRZLHU]DM��WU]HFLHM

VWURQLH� Z\NRQDQLH� G]LDáD�� SU]\SLV\ZDQ\FK� ZáDG]RP� SXEOLF]Q\P� D� PDM�F\FK� ]ZL�]HN

]�RUJDQL]DFM���ZHU\ILNDFM��L�FHUW\ILNDFM��ORWHULL��NWyUH�WR�F]\QQR�FL�]JRGQLH�]�SUDZHP�Záo-
VNLP�V�� SU]\SLV\ZDQH��FL�OH�RUJDQRP�SD�VWZRZ\P��$UW�����7UDNWDWX� VWDQRZL��*H�DUW�� ��

L� ��� QLH�PDM�� ]DVWRVRZDQLD� GR� F]\QQR�FL�� NWyUH�Z�.UDMDFK� &]áRQNRZVNLFK� V�� ]ZL�]DQH

]�Z\NRQ\ZDQLHP�ZáDG]\�XU]
GRZHM�

6. 1DOH*\� ]DXZD*\ü�� MDN� U]HF]QLN� JHQHUDOQ\� Z\ND]Dá� Z� SXQNWDFK� ��±��� VZRMHM� RSLQLL�� *H
NRPSXWHU\]DFMD� ORWHULL��]JRGQLH�]�]DSURV]HQLHP�GR�SU]HWDUJX�RGQRVL�VL
�GR�SRPLHV]F]H��

GRVWDZ��LQVWDODFML��XWU]\PDQLD��REVáXJL� L� WUDQVPLVML�GDQ\FK�L�ZV]\VWNLFK�LQQ\FK�F]\QQR�FL

SRWU]HEQ\FK�GR�IXQNFMRQRZDQLD�ORWHULL��NWyUH�WR�F]\QQR�FL�QLH�Z\PDJDM��SU]HQLHVLHQLD�Rd-
SRZLHG]LDOQR�FL�QD�NRQFHVMRQDULXV]D�
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7. 3R�SLHUZV]H��SXQNW\�ORWHU\MQH�V��QDGDO�RGSRZLHG]LDOQH�]D�SU]\MPRZDQLH�ERQyZ�ORWHU\j-
Q\FK��]D��IXQNFM�� WHUPLQDOX�REVáXJLZDQHJR�SU]H]�NRQFHVMRQDULXV]D�MHVW�MHG\QLH�UHMHVWUa-
FMD��DXWRPDW\F]QH�VSUDZG]HQLH�L�WUDQVPLVMD�GDQ\FK�Z\QLNDM�F\FK�]�G]LDáD��SRGHMPRZa-
Q\FK�SU]H]�RVRE
�]DU]�G]DM�F��SXQNWHP��3URMHNW�WHFKQLF]Q\�RNUH�OD��*H�RVRED�WD�PXVL�E\ü
Z�VWDQLH��Z�SU]\SDGNX�Z\VW�SLHQLD�Eá
GX��VNRU\JRZDü�ZSURZDG]RQH�GDQH�L�QDZHW�XQLe-
wa*QLü�ERQ�Z\VWDZLRQ\�SU]H]�WHUPLQDO�

8. 3R�GUXJLH��FL�JQL
FLH�ORVyZ�SRGOHJD�.RPLWHWRP��&RPPLVVLRQL�GL�(VWUD]LRQH��±�RUJDQRP
SD�VWZRZ\P��WDNLP�MDN�.RPLWHW\�5HMRQRZH��&RPPLVVLRQL�GH�=RQD���NWyUH�V��RGSRZLe-
dzialne za sprawdzanie i uznawanie wygranych.

9. 3R� WU]HFLH�� MDN� VDP� U]�G� ZáRVNL� SU]\]QDMH�� WR� RUJDQ\� DGPLQLVWUDFML� SXEOLF]QHM� ]DZV]H
]DWZLHUG]DM��L�Z\SáDFDM��QDJURG\�

10. 3R�F]ZDUWH��IDNW��*H�SLHUZV]\�SXQNW�SURMHNWX�WHFKQLF]QHJR�RNUH�OD��*H�RIHUWD�GRW\F]\�WDk-
*H� ÄZV]\VWNLFK� LQQ\FK� VSUDZ� SRWU]HEQ\FK� GR� G]LDáDQLD� ORWHULL´�� QLH� GDMH� SRGVWDZ� GR
ZQLRVNRZDQLD��*H�NRQFHVMRQDULXV]�ELHU]H�XG]LDá�Z�Z\NRQ\ZDQLX�ZáDG]\�SXEOLF]QHM��DOH
MHG\QLH�R]QDF]D��*H�PXVL�SURZDG]Lü�G]LDáDQLD�SU]\SLVDQH�PX�Z�UDPDFK�NRQFHVML�

11. 3R�SL�WH��DUJXPHQW�U]�GX�ZáRVNLHJR��*H�GREURZROQH�RSáDW\�XF]HVWQLNyZ�ORWHULL�VWDQRZL�
RSáDW
�VNDUERZ���FR�SU]HPDZLD�]D�W\P��*H�NRQFHVMRQDULXV]�ELHU]H�XG]LDá�Z�Z\NRQ\ZDQLX
ZáDG]\�SXEOLF]QHM��MHVW�QLHSUDZLGáRZR�X]DVDGQLRQ\�

12. :�NRQVHNZHQFML��XVáXJL��ZLDGF]RQH�SU]H]�NRQFHVMRQDULXV]D�V\VWHPX�NRPSXWHURZHJR�GR
REVáXJL�ORWHULL��Z�V]F]HJyOQR�FL�NRQVWUXNFMD�V\VWHPX�RUD]�RSURJUDPRZDQLH��REVáXJD�V\s-
WHPX��QLH�Uy*QL��VL
�RG�XVáXJ�WHFKQLF]Q\FK�Z\QLNDM�F\FK�]�XPyZ�UR]EXGRZ\�V\VWHPyZ
SU]HWZDU]DM�F\FK�GDQH�QD�U]HF]�RUJDQyZ�DGPLQLVWUDFML�SXEOLF]QHM�Z�VSUDZLH�&������.o-
miVMD�SU]HFLZNR�:áRFKRP��Z\PLHQLRQHJR�SRZ\*HM�

13. 3RQLHZD*�G]LDáDQLD��E
G�FH�SU]HGPLRWHP�]DJDGQLHQLD��QLH�SRGOHJDM��Z\M�WNRZL�SU]HZi-
G]LDQHPX� Z� DUW�� ��� 7UDNWDWX�� QDOH*\� VWZLHUG]Lü�� *H� RJUDQLF]HQLD�� R� NWyU\FK� PRZD� V�
VSU]HF]QH� ]� DUW�� ��� L� ��� 7UDNWDWX�� D� ]DU]XW� QDUXV]HQLD� W\FK� DUW\NXáyZ� SRZLQLHQ� E\ü
utrzymany w mocy.

=DU]XW��*H�$UW�����7UDNWDWX�]RVWDá�QDUXV]RQ\

14.  :�FHOX�ZVSDUFLD�]DU]XWX�R�QDUXV]HQLX�DUW������Z�SRVW
SRZDQLX�ZVW
SQ\P��.RPLVMD�MHGy-
QLH� VWZLHUG]LáD��*H�RJUDQLF]HQLH��R�NWyU\P�PRZD��SROHJDM�FH�QD�RJUDQLF]HQLX�SUDZD�GR
XF]HVWQLFWZD�Z�SU]HWDUJX�GR�RUJDQyZ��ILUP��NRQVRUFMyZ�L�JUXS��NWyU\FK�ZL
NV]R�ü�NDSi-
WDáX�� EUDQHJR�SRG�XZDJ
� LQG\ZLGXDOQLH� MDN� L� ]ELRURZR�� MHVW�Z�SRVLDGDQLX� VHNWRUD� Sub-
OLF]QHJR��Z�U]HF]\ZLVWR�FL�Z\á�F]D�ILUP\�]�LQQ\FK�.UDMyZ�&]áRQNRZVNLFK��NWyUH�V��Zy-
á�F]RQH� ]� RIHURZDQLD� VZRLFK� V\VWHPyZ�NRPSXWHURZ\FK� L� RSURJUDPRZDQLD�Z� SRVW
So-
ZDQLX�R�]DPyZLHQLH��:�NRQVHNZHQFML��.RPLVMD��XWU]\PXMH��*H�VNXWNLHP�WHJR�RJUDQLF]e-
nia, tak jak ma to miejsce w Przypadku C-21/88 Du Pont de Nemours Italiana przeciwko
Unita Sanitiaria Locale No 2 di Carrara {1990} ECR I-889, w którym dany procent za-
PyZLH�� QD� GRVWDZ\� ]RVWDá� ]DUH]HUZRZDQ\� GOD� ILUP�SRZRáDQ\FK�Z�SHZQ\FK� UHJLRQDFK
NUDMX�� MHVW� WR��*H�SURGXNW\�SRFKRG]�FH�]� LQQHJR�.UDMX�&]áRQNRZVNLHJR�V�� G\VNU\PLQo-
ZDQH� Z� SRUyZQDQLX� ]� SURGXNWDPL� Z\WZDU]DQ\PL� Z� .UDMX� &]áRQNRZVNLP�� R� NWyU\P
PRZD�� FR�SRZRáXMH� ]DFKZLDQLH� QRUPDOQHM�Z\PLDQ\�KDQGORZHM�SURZDG]RQHM�Z� UDPDFK
Wspólnoty.
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15.  1DOH*\� QDGPLHQLü��*H� QD� W\P� HWDSLH�.RPLVMD� QLH� SU]HGVWDZLáD� SRGVWDZ� MHM� SRJO�GX��*H
SRSU]H]� Z\á�F]HQLH� ILUP� ]DJUDQLF]Q\FK� ]� XF]HVWQLFWZD� Z� SU]HWDUJX�� R� NWyU\P� PRZD�
Z\EUDQ\� RIHUHQW� QLH� PyJá� X*\ü� SRGF]DV� LQVWDODFML� V\VWHPX� NRPSXWHURZHJR�� R� NWyU\P
PRZD��SURGXNWyZ�SRFKRG]�F\FK�]�LQQHJR�.UDMX�&]áRQNRZVNLHJR�

16.  6WRVRZQLH�GR�RU]HF]QLFWZD� �SDWU]�Z� V]F]HJyOQR�FL�� 6SUDZD��������.RPLVMD� SU]HFLZNR
Niemcom {1984} ECR 777), pismo z oficjalnym zawiadomieniem oraz umotywowana
RSLQLD�PXV]�� ]DZLHUDü� Z\VWDUF]DM�FH� SU]HGVWDZLHQLH� SRZRGyZ�� Z� FHOX� SU]\JRWRZDQLD
REURQ\�SU]H]�.UDM�&]áRQNRZVNL��=�SRZRGyZ�RSLVDQ\FK�SRZ\*HM��QLH�]RVWDáR�WR�Z\NRQa-
ne w tym przypadku.

17.  :�NRQVHNZHQFML��7U\EXQDá�PXVL�X]QDü��*H�]DU]XW�QDUXV]HQLD�DUW�����MHVW�QLHGRSXV]F]DOQ\�

=DU]XW�QDUXV]HQLD�'\UHNW\Z\��������ZUD]�]�SRSUDZNDPL�ZSURZDG]RQ\PL�'\UHNW\Z��������

18.  .RPLVMD�XWU]\PXMH��*H�SR�SLHUZV]H��5HSXEOLND�:áRVND�QDUXV]\áD�DUW����'\UHNW\Z\������
]PLHQLRQHM� '\UHNW\Z�� ������� �ÄG\UHNW\ZD´�� SRSU]H]� QLHRSXEOLNRZDQLH� RJáRV]HQLD� Z
']LHQQLNX� 8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK�� SLHUZV]\� UD]� QD� SRF]�WNX� ����� URNX�
ZVW
SQHJR�RJáRV]HQLD�R�SODQRZDQ\P�]DPyZLHQLX� QD� SHZQH�JUXS\�SURGXNWyZ�� NWyU\FK
Z\FHQLRQD�ZDUWR�ü�E\áD�UyZQD�OXE�SU]HZ\*V]DáD���������(&8��D�NWyUH�0LQLVWHUVWZR�)i-
QDQVyZ�SODQRZDáR�XG]LHOLü�Z������URNX��L�SR�GUXJLH��Z�OLVWRSDG]LH������URNX��]DSURV]e-
QLD�GR�VNáDGDQLD�RIHUW�Z�SU]HWDUJX�QD�NRQFHVM
�QD�V\VWHP�NRPSXWHURZ\�REVáXJXM�F\�ORWe-
UL
��'DOHM��.RPLVMD�X]QDMH��*H�SRSU]H]�RJUDQLF]HQLH�XF]HVWQLFWZD�Z� W\P�SU]HWDUJX�Zy-
á�F]QLH�GR�RUJDQyZ��ILUP��NRQVRUFMyZ�L�JUXS��NWyU\FK�NDSLWDá��EUDQ\�SRG�XZDJ
� LQG\Zi-
GXDOQLH� OXE� ]ELRURZR�� MHVW�Z� SRVLDGDQLX� VHNWRUD� SXEOLF]QHJR�� 5HSXEOLND�:áRVND� QDUu-
V]\áD�WDN*H�DUW����±���G\UHNW\Z\�

19.  Art. 9 (1) , (2) oraz (4) dyrektywy stanowi:
Ä���=DPDZLDM�F\��Z\PLHQLHQL�Z�]Dá�F]QLNX�,�GR�'\UHNW\Z\��������((&��]RERZL�]DQL�V�
SRGDü�Z�RJáRV]HQLX�R�SODQRZDQ\P�]DPyZLHQLX��SRF]�ZV]\�RG�GQLD���VW\F]QLD������Uo-
NX��QDMV]\EFLHM�MDN�WR�PR*OLZH�SR�UR]SRF]
FLX�LFK�URNX�EXG*HWRZHJR��FDáNRZLW��ZDUWR�ü
]DPyZLH�� QD� SRV]F]HJyOQH� JUXS\� SURGXNWyZ�� NWyU\FK� ]DPLHU]DM�� XG]LHOLü�Z� FL�JX� Qa-
VW
SQ\FK�GZXQDVWX�PLHVL
F\��MH*HOL�LFK�V]DFXQNRZD�ZDUWR�ü�]�XZ]JO
GQLHQLHP�DUW����Zy-
QRVL�FR�QDMPQLHM�����W\V��(&8�FL�JX����PLHVL
F\�

5DGD��G]LDáDM�F�ZHGáXJ�VXJHVWLL�.RPLVML�L�SR�VNRQVXOWRZDQLX�VL
�]�3DUODPHQWHP�(XURSHMVNLP
L�.RPLWHW�(NRQRPLF]QR�6SRáHF]Q\��]GHF\GXMH�SU]HG���PDUFHP������URNX�R�UR]V]HU]HQLX�WHJR
RERZL�]NX�R�LQQH�SRGPLRW\�]DPDZLDM�FH�SU]HGVWDZLRQH�Z�$UW����

���=DPDZLDM�F\��NWyU]\�]DPLHU]DM��XG]LHOLü�]DPyZLHQLD�QD�GRVWDZ\�Z�UDPDFK�SURFHGXU\
RWZDUWHM��RJUDQLF]RQHM�OXE�QHJRFMDF\MQHM��Z�SU]\SDGNDFK�RNUH�ORQ\FK�Z�DUW����XVW�����]o-
ERZL�]DQL�V��SRLQIRUPRZDü�R�VZRLP�]DPLDU]H�Z�RJáRV]HQLX�
4.  2JáRV]HQLD��R�NWyU\FK�PRZD�Z�XVW������� L���SRZLQQ\�E\ü�Z\VáDQH�QDMV]\EFLHM� MDN� WR
PR*OLZH�L�Z�QDMEDUG]LHM�RGSRZLHGQL�VSRVyE�GR�8U]
GX�3XEOLNDFML�8U]
GRZ\FK�:VSyOQRW
Europejskich. W przypadku procedury przyspieszonej, przewidzianej w art. 12, tekst
RJáRV]HQLD�SU]HV\áD�VL
�WHOHNVHP��WHOHJUDILF]QLH�OXE�ID[HP�
a)  RJáRV]HQLH��R�NWyU\P�PRZD�Z�XVW����SRZLQQR�E\ü�Z\VáDQH�QLH]ZáRF]QLH�SR�UR]SRF]
-

FLX�URNX�EXG*HWRZHJR�
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b)  2JáRV]HQLH�� R� NWyU\P� PRZD� Z� XVW�� �� SRZLQQR� E\ü� Z\VáDQH� QDMSy(QLHM� Z� WHUPLQLH
czterG]LHVWX�R�PLX�GQL�RG�GDW\�XG]LHOHQLD�GDQHJR�]DPyZLHQLD´�

20. $UW����±���G\UHNW\Z\�XVWDQDZLDM��NU\WHULD�NZDOLILNDFML�RUD]�Z\ERUX�RIHUW�
21.  5]�G�ZáRVNL�DUJXPHQWXMH��*H�SU]HSLV\�WH�QLH�PDM��]DVWRVRZDQLD�Z�W\P�SU]\SDGNX�
22.  'RZRG]L��SR�SLHUZV]H��*H�]DSURV]HQLH�GR�SU]HWDUJX��R�NWyU\P�PRZD�QLH�SRGOHJD�]DNUe-

VRZL�G\UHNW\Z\��SRQLHZD*�XPRZD��E
G�FD�SU]HGPLRWHP�]DJDGQLHQLD��QLH�RGQRVL�VL
�GR
GRVWDZ\�GyEU�GOD�SRGPLRWyZ�]DPDZLDM�F\FK��DOH�GRW\F]\�NRQFHVML�QD�U]HF]�RVyE�WU]HFLFK
QD�Z\NRQ\ZDQLH�G]LDáD���NWyUH�VWDQRZL��F]
�ü�F]\QQR�FL�]ZL�]DQ\FK�]�Z\NRQ\ZDQLHP
ZáDG]\�SXEOLF]QHM�Z�G]LHG]LQLH�ILQDQVRZHM�L�QLH�FKDUDNWHU\]XMH�VL
�SU]HQLHVLHQLHP�GyEU
DQL�FHQ��]ZL�]DQ��]�WDNLP�SU]HQLHVLHQLHP�

23.  $UJXPHQW�WHQ�QDOH*\�RGGDOLü�
24.  =�SDUDJUDIyZ��±���QLQLHMV]HJR�RU]HF]HQLD�MDVQR�Z\QLND��*H�ZSURZDG]HQLH�VNRPSXWHUy-

]RZDQHJR�V\VWHPX�REVáXJL�ORWHULL��R�NWyU\P�PRZD��QLH�Z\PDJD�SU]HQLHVLHQLD�RGSRZLe-
G]LDOQR�FL� QD� NRQFHVMRQDULXV]D� Z� ]DNUHVLH� Uy*Q\FK� RSHUDFML� Z\NRQ\ZDQ\FK�Z� UDPDFK
G]LDáDQLD�ORWHULL��&R�ZL
FHM�WR��*H�]DPyZLHQLH�GRW\F]\�GRVWDZ\�]LQWHJURZDQHJR�V\VWHPX
NRPSXWHURZHJR�� D� ]ZáDV]F]D� GRVWDZ\� SHZQ\FK� GyEU� GOD� RUJDQyZ� DGPLQLVWUDFML�� MHVW
oczywiste.

25.  :�SU]HFLZLH�VWZLH�GR� VWDQRZLVND� U]�GX�ZáRVNLHJR��Z� W\P�NRQWHN�FLH� ]QDF]HQLH�PD
IDNW��*H�V\VWHP��R�NWyU\P�PRZD�QLH�VWDMH�VL
�ZáDVQR�FL��RUJDQyZ�DGPLQLVWUDFML�GR�]a-
NR�F]HQLD�RNUHVX�XPRZ\�]DZDUWHM�]�Z\EUDQ\P�RIHUHQWHP�RUD]��*H�ÄFHQD´�]D�WDN��Go-
VWDZ
�PD� IRUP
� URF]QHM� RSáDW\� SURSRUFMRQDOQHM� GR�GRFKRGyZ�� -DN� ]DXZD*D� VáXV]QLH
U]HF]QLN�JHQHUDOQ\�Z�SXQNFLH����VZRMHM�RSLQLL��IDNW��*H�DUW����'\UHNW\Z\��������URz-
V]HU]\á� ]DNUHV� G\UHNW\Z\� GR� ÄXPyZ����� NWyU\FK� SU]HGPLRWHP� MHVW� NXSQR�� NXSQR� QD
UDW\��G]LHU*DZD��QDMHP�OXE�OHDVLQJ�]�RSFM�� OXE�EH]�RSFML�]DNXSX�SURGXNWyZ´�MHVW�Rd-
]ZLHUFLHGOHQLHP� G�*HQLD� SUDZRGDZVWZD�:VSyOQRW\� GR�Zá�F]HQLD� GR� ]DNUHVX� G\UHk-
W\Z\� GRVWDZ� W\FK� SURGXNWyZ�� NWyUH� QLHNRQLHF]QLH� VWDM�� VL
� ZáDVQR�FL�� RUJDQyZ� DG�
PLQLVWUDFML� SXEOLF]QHM�� L�ZREHF� NWyU\FK� SáDWQR�FL� V�� XVWDODQH� QD� DEVWUDNF\MQ\FK�Za-
runkach.

26.  5]�G� ZáRVNL� SR� GUXJLH� XWU]\PXMH�� *H� ]DPDZLDM�F\�� $GPLQLVWUDFMD� $XWRQRPLF]Q\FK
3D�VWZRZ\FK�0RQRSROL� �Ä$$06´��� QLH� MHVW� ZSURZDG]RQ\� QD� OLVW
� SRGPLRWyZ� VNáD�
GDM�F\FK� ]DPyZLHQLD� SXEOLF]QH�� ]DZDUWHM� Z� ]DáDF]QLNX� ,� GR� '\UHNW\Z\� 5DG\
�������((&�]����OLSFD������URNX��NWyUD�X]XSHáQLD�'\UHNW\Z
�������((&�R�SHZQH�Rr-
JDQ\�XG]LHODM�FH�]DPyZLHQLD��2-������/������ VWU������:�UH]XOWDFLH��DUW����'\UHNW\Z\
������ ]� SRSUDZNDPL�� NWyU\� RNUH�OD� ]DVDG\� RJáDV]DQLD� ]DPyZLH�� SU]H]� SRGPLRW\� ]a-
PDZLDM�FH�� SU]HGVWDZLRQH�Z� W\P� ]Dá�F]QLNX�� QLH�PD� ]DVWRVRZDQLD�Z� W\P�SU]\SDGNX�
5]�G�ZáRVNL� MHVW� SU]HNRQDQ\�� *H� MHJR� VWDQRZLVNR�Z\QLND� ]� SU]\SLVX� ��Z� F]
�FL� OLVW\
GRW\F]�FHM�:áRFK��NWyU\�Z�RGQLHVLHQLX�GR�0LQLVWUD�)LQDQVyZ��UREL�QDVW
SXM�FH�]DVWU]e-
*HQLH�� Ä1LH� GRW\F]\� ]DNXSyZ� GRNRQDQ\FK� SU]H]�PRQRSROH� W\WRQLRZH� L� KDQGOX� VRO�´�
5]�G� ZáRVNL� XWU]\PXMH�� *H� ]DVWU]H*HQLH� WR� RGQRVL� VL
� QLH� W\ONR� GR� XPyZ� ]DZDUW\FK
SU]H]� WH�PRQRSROH��NWyUH�SRGOHJDá\�RUJDQRP�DGPLQLVWUDFML�$$06�Z�F]DVLH�NLHG\�Gy-
UHNW\ZD� ]RVWDáD� SU]\M
WD�� DOH� WDN*H� FDáD� SR]RVWDáD� G]LDáDOQR�ü�� NWyUD� REHFQLH� SRGOHJD
AAMS.
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27.  $UJXPHQW�WHQ�MHVW�QLHSUDZLGáRZR�X]DVDGQLRQ\�
28.  -DN�VáXV]QLH�QDGPLHQLáD�.RPLVMD��]�$UW�������XVWDZ\�ZáRVNLHM�QU�����]�GQLD���VLHUS�

nia 1982 roku (GURI nr 222 z 13 sierpnia 1982 roku) poprawionego Art. 2 ustawy
QU� ��� ]� ��� NZLHWQLD� ����� URNX� �*85,� QU� ��� ]� ��� NZLHWQLD� ������ MDVQR�Z\QLND��*H

ZáRVNLH� 0LQLVWHUVWZR� )LQDQVyZ� MHVW� Z\á�F]Q\P� SRGPLRWHP� XSRZD*QLRQ\P� GR

XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD�Z\NRQDQLH� F]\QQR�FL�� R� NWyUHM�PRZD��:� ND*-
G\P�UD]LH�$$06��NWyUH�SURZDG]L�ORWHUL
��MHVW�MHG\QLH�XU]
GHP�DGPLQLVWUDF\MQ\P�EH]

RVREQHM� RVRERZR�FL� SUDZQHM� 0LQLVWHUVWZD� )LQDQVyZ�� F]\OL� QDZHW� G]LDáDQLD�� NWyUH

IRUPDOQLH�PRJ��E\ü�SU]\SLV\ZDQH�$$06�V��Z�]DVDG]LH�SRGSRU]�GNRZDQH�GHF\]MRP

Ministerstwa.
29.  -H*HOL�FKRG]L�R�SU]\SLV���GR�]Dá�F]QLND�,�GR�'\UHNW\Z\��������� WR� MHJR�IDNW\F]QD�WUH�ü

GRW\F]\�MHG\QLH�]DPyZLH��XG]LHODQ\FK�SU]H]�PRQRSROH�W\WRQLRZH�L�VROL�

30.  5]�G�ZáRVNL�DUJXPHQWXMH�RVWDWHF]QLH��*H�SRQLHZD*�NZHVWL��VSRUQ��MHVW�SU]\]QDQLH�NRQFe-
VMRQDULXV]RZL�V]F]HJyOQ\FK�L�Z\á�F]Q\FK�SUDZ�XF]HVWQLF]HQLD�Z�G]LDáDQLDFK�]ZL�]DQ\FK

]�Z\NRQ\ZDQLHP�XVáXJ�SXEOLF]Q\FK��D�PLDQRZLFLH��SU]\QDMPQLHM�F]
�FLRZR��SURZDG]e-
QLD�ORWHULL��WR�MHG\Q\P�RERZL�]XM�F\P�SU]HSLVHP�MHVW�SRVWDQRZLHQLH�DUW����XVW����G\UHk-
W\Z\�� NWyUH� VWDQRZL�� Ä.LHG\� RUJDQ� SD�VWZRZ\�� VDPRU]�GRZ\� OXE� LQVW\WXFMD� SUDZD� Su-
EOLF]QHJR�OXE�DQDORJLF]QH�RUJDQ\�RNUH�ORQH�Z�$QHNVLH�,�XG]LHOD�SRGPLRWRZL�LQQHPX��QL*

SRGPLRW�]DPDZLDM�F\��QLH]DOH*QLH�RG� MHJR�VWDWXVX�SUDZQHJR��V]F]HJyOQ\FK� OXE�Z\á�Fz-
Q\FK�SUDZ�GR�Z\NRQ\ZDQLD�G]LDáD��]ZL�]DQ\FK�]�XVáXJDPL�SXEOLF]Q\PL�� WR�GRNXPHQW�

NWyU\�XG]LHOD�WHJR�SUDZD�SRZLQLHQ�VWDQRZLü��*H�RUJDQ��R�NWyU\P�PRZD�SRZLQLHQ�VWRVo-
ZDü�VL
�GR�]DVDG\�QLH�G\VNU\PLQRZDQLD�LQQ\FK�SD�VWZ�SRGF]DV�XG]LHODQLD�RVRERP�WU]e-
FLP�]DPyZLH��QD�Z\NRQDQLH�XVáXJ´�

31.  $UJXPHQW�WHQ�PXVL�E\ü�WDN*H�RGGDORQ\�
32.  Jak wynika z paragrafów 7–11 niniejszego orzeczenia, prowadzenie loterii nie jest prze-

QRV]RQH�QD�NRQFHVMRQDULXV]D��NWyUHJR�]DGDQLH�RJUDQLF]D�VL
� GR�F]\QQR�FL� WHFKQLF]Q\FK

GRW\F]�F\FK�XUXFKRPLHQLD� L�REVáXJLZDQLD�V\VWHPX�NRPSXWHURZHJR��&]\QQR�FL� WH�REHj-
PXM��GRVWDZ
�XVáXJ�RUJDQRP�DGPLQLVWUDFML�SXEOLF]QHM�RUD]�GRVWDZ
�QLHNWyU\FK�SURGXk-
tów.

33.  'ODWHJR�QDOH*\�VWZLHUG]Lü��*H�SU]HSLV\�G\UHNW\Z\��QD�NWyUH�SRZRáXMH�VL
�.RPLVMD�PDM�
]DVWRVRZDQLH�Z� W\P� SU]\SDGNX�� D� ]DU]XW\� GRW\F]�FH� QDUXV]HQLD� G\UHNW\Z\�PXV]�� E\ü

przeanalizowane.
34.  -H*HOL�FKRG]L�R�]DU]XW�GRW\F]�F\�QDUXV]HQLD�DUW����G\UHNW\Z\��U]�G�ZáRVNL�QLH�]DSU]HF]D�

*H�]DZLDGRPLHQLD��R�NWyU\FK�PRZD�QLH�]RVWDá\�Z\VáDQH�

35.  -H*HOL�FKRG]L�R�]DU]XW�GRW\F]�F\�QDUXV]HQLD�$UW����±���G\UHNW\Z\��QDOH*\�]DXZD*\ü��*H
SU]HSLV\� WH� ]DZLHUDM�� ZL�*�F�� L� Z\F]HUSXM�FD� OLVW
� NU\WHULyZ� NZDOLILNDFML� L� XG]LHODQLD

]DPyZLH��� L� QLH� SU]HZLGXM�� RJUDQLF]HQLD� XF]HVWQLFWZD�Z� SU]HWDUJX�� GR� RUJDQyZ�� ILUP�

NRQVRUFMyZ� L� JUXS�� NWyU\FK�NDSLWDá�ZL
NV]R�FLRZ\�� WUDNWRZDQ\� LQG\ZLGXDOQLH� OXE� FDáo-
�FLRZR��MHVW�Z�SRVLDGDQLX�VHNWRUD�SXEOLF]QHJR�

36.  =� SRZ\*V]HJR�Z\QLND�� *H� ]DU]XW\� GRW\F]�FH� QDUXV]HQLD�'\UHNW\Z\� ������� ]PLHQLRQHM
'\UHNW\Z���������PXV]��E\ü�WDN*H�SRGWU]\PDQH�
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3RVWDQRZLHQLH��GRW\F]�FH��NRV]WyZ

Koszty
37. =JRGQLH�]�$UW�����XVW����=DVDG�SURFHVRZ\FK�� VWURQD�SU]HJU\ZDM�FD� MHVW�RERZL�]DQD�GR

SRNU\FLD�NRV]WyZ��3RQLHZD*�SR]ZDQ\�QLH�SU]HGVWDZLá�Z\VWDUF]DM�F\FK�DUJXPHQWyZ��MHVW

zoERZL�]DQ\�GR�SRNU\FLD�NRV]WyZ�

Sentencja  orzeczenia

Na tych podstawach,

75<%81$à

niniejszym:
1.  8]QDMH��*H�SRSU]H]�QLHRSXEOLNRZDQLH�RJáRV]HQLD�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(u-

URSHMVNLFK��SLHUZV]\�UD]�QD�SRF]�WNX������URNX��ZVW
SQHJR�RJáRV]HQLD�R�SODQRZDQ\P�]a-
PyZLHQLX�QD�SHZQH�JUXS\�SURGXNWyZ��NWyU\FK�Z\FHQLRQD�ZDUWR�ü�E\áD� UyZQD� OXE�SU]e-
Z\*V]DáD���������(&8��D�NWyUH�0LQLVWHUVWZR�)LQDQVyZ�SODQRZDáR�XG]LHOLü�Z������URNX�

L�SR�GUXJLH��Z�OLVWRSDG]LH������URNX��]DSURV]HQLD�GR�VNáDGDQLD�RIHUW�Z�SU]HWDUJX�QD�NRQFe-
VM
� QD� V\VWHP� NRPSXWHURZ\� REVáXJXM�F\� ORWHUL
� RUD]� SRSU]H]� RJUDQLF]HQLH� XF]HVWQLFWZD

Z� W\P�SU]HWDUJX�Z\á�F]QLH�GR�RUJDQyZ�� ILUP��NRQVRUFMyZ� L� JUXS�� NWyU\FK�NDSLWDá�� EUDQ\

SRG�XZDJ
� LQG\ZLGXDOQLH� OXE�]ELRURZR��E\á�Z�SRVLDGDQLX� VHNWRUD�SXEOLF]QHJR��5HSXEOL�

ND�:áRVND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�DUW���������L����7UDNWDWX�RUD]

DUW�� �� L� ��±���'\UHNW\Z\�5DG\� ������((&� ]� GQLD� ��� JUXGQLD� ����� URNX� NRRUG\QXM�FHM

proceGXU\� XG]LHODQLD� ]DPyZLH�� QD� GRVWDZ\� �2-� ����� /� ���� VWU�� ���� ]H� ]PLDQDPL�ZSUR�
ZDG]RQ\PL�'\UHNW\Z�� 5DG\� �������((&� ]� GQLD� ���PDUFD� ����� URNX� �2-� ����� /� ����

str. 1).
2.  2GGDOD�SR]RVWDá��F]
�ü�ZQLRVNX�
3.  1DND]XMH�5HSXEOLFH�:áRVNLHM�SRNU\FLH�NRV]WyZ�
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������25=(&=(1,(��75<%81$à8���&=:$57(-��,=%<���=��'1,$
����3$''=,(51,.$��������5���:��635$:,(� C-143/94  („ANAS”)

Furlanis Construzioni Genarali SpA przeciwko AziendaNazionaleAutonoma Strade (Anas).
:QLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��7ULEXQDOH�$PPLQLVWUDWLYR�5HJLRQDOH�GHO�/D]LR�±
:áRFK\�
'\UHNW\ZD�5DG\�������((&�RUD]��������((&�±�=DPyZLHQLD�SXEOLF]QH�±�RIHUW\�]DZLHUDM�FH
UD*�FR�QLVNLH�FHQ\
6SUDZD�&��������6SUDZR]GDQLD�7U\EXQDáX�������VWU��,�����

Data:

AKTA: 26/10/1995
WNIOSEK: 24/05/1994

Tryb: �2U]HF]HQLH�:VW
SQH

6
G]LD�6SUDZR]GDZFD: Kakouris

Przedmiot:�=%/,)$1,(�35=(3,6Ï:�35$:1<&+

Streszczenie

1.  :�SURFHGXU]H�RU]HNDQLD�ZVW
SQHJR��RNUH�ORQHM�Z�DUW������7UDNWDWX��WR�V�G\�NUDMRZH��SU]HG

NWyU\PL�SURZDG]RQH�MHVW�SRVW
SRZDQLH�L�NWyUH�PXV]��RGSRZLDGDü�]D�Z\GDQH�GHF\]MH��RNUe-
�ODM���PDM�F�QD�XZDG]H�V]F]HJyOQH�FHFK\�ND*GHJR�SU]\SDGNX��]DUyZQR�SRWU]HE
�Z\GDQLD

RU]HF]HQLD� ZVW
SQHJR�� XPR*OLZLDM�FHJR� LP� Z\GDQLH� Z\URNX� MDN� L� ]QDF]HQLH� ]DJDGQLH�

SU]HGVWDZLRQ\FK�SU]H]�QLH�7U\EXQDáRZL��:QLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�]áR*RQ\

SU]H]� V�G� NUDMRZ\�PR*H� E\ü� RGU]XFRQ\�� MH*HOL� MHVW� RF]\ZLVWH��*H� SRV]XNLZDQLH�ZáD�FLZHM

LQWHUSUHWDFML� SU]HSLVyZ�SUDZQ\FK�:VSyOQRW\� SU]H]� WHQ� V�G� QLH�PD� ]ZL�]NX� ]� IDNW\F]Q\P

FKDUDNWHUHP�VSUDZ\�OXE�SU]HGPLRWHP�SRVW
SRZDQLD�JáyZQHJR�

2.  $UW�� ��� XVW�� �� RVWDWQL� SXQNW�'\UHNW\Z\� ������� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHOD�
QLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]PLHQLRQ\�SU]H]�DUW����XVW�����'\UHNW\Z\

�������� NWyU\� ZSURZDG]D� PR*OLZR�ü� SRVW
SRZDQLD�� SU]H]� F]DV� RNUH�ORQ\�� VWDQRZL�FHJR

Z\M�WHN�RG�SRZV]HFKQLH�RERZL�]XM�F\FK�SURFHGXU�XVWDQRZLRQ\FK�SU]H]�:VSyOQRW
��SRZi-
QLHQ�E\ü�LQWHUSUHWRZDQ\��MDNR�R]QDF]DM�F\��*H�MHG\QLH�SURFHGXU\��]JRGQLH�]�NWyU\PL�RVWa-
WHF]Q\�Z\EyU�RIHUW�]RVWDá�GRNRQDQ\�SU]HG����JUXGQLD������U���NZDOLILNXM��VL
�GR�SRVW
So-
ZDQLD�RNUH�ORQHJR�Z� W\P�SU]HSLVLH��Z�RGQLHVLHQLX� GR� NZHVWLL� RGU]XFDQLD� RIHUW� SU]HGVWa-
ZLDM�F\FK�UD*�FR�QLVNLH�FHQ\�

Strony

W sprawie C-143/94
:QLRVHN�GR�7U\EXQDáX�]JRGQLH�]�DUW������7UDNWDWX�:(�]áR*RQ\�SU]H]�7ULEXQDOH�$PPLQLVWDr-
WLYR�5HJLRQDOH�GHO�/D]LR��:áRFK\��R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�GRW\F]�FHJR�SRVW
SRZa-
QLD�SURZDG]RQHJR�SU]HG�W\P�V�GHP
SRPL
G]\�
Furlanis Costruzioni Generali SpA
oraz
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Azienda Nazionale Autonoma Strade (ANAS)
,WLQHUD�&R��*H��6S$��ZF]H�QLHM�(GLOYLH�6UO

GRW\F]�F\�LQWHUSUHWDFML�DUW�����XVW����'\UHNW\Z\�5DG\��������((&�]����OLSFD������U��R�NRRr-
G\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2-� ����� �,,��

str. 682), zmienionego przez art. 1 ust. 20 Dyrektywy Rady 89/440/EEC z 18 lipca 1989 r.
(OJ 1989 L 210, str. 1),

75<%81$à��,]ED�&]ZDUWD�

Z� VNáDG]LH�� &�1�� .DNRXULV� �6SUDZR]GDZFD��� 3U]HZRGQLF]�F\� ,]E\�� 3�-�*�� .DSWH\Q� RUD]

+��5DJQHPDOP��6
G]LRZLH�

Rzecznik Generalny: C.O. Lenz.
Sekretarz: L. Hewlett, Administrator
SR�UR]SDWU]HQLX�SLVHPQ\FK�VSRVWU]H*H��SU]HVWDZLRQ\FK�Z�LPLHQLX�

Furlanis Costruzioni Generali SpA – przez A. Biagini i N. Marcone, Adwokatura Rzymska
,WLQHUD�&2��*(��6S$��ZF]H�QLHM�(GLOYLH�6UO�� ±� SU]H]�9��%LDJHWWL� L�*��&LJQLWWL��$GZRNDWXUD

Rzymska,
5]�GX�:áRVNLHJR� ±� SU]H]�8�� /HDQ]D�� 6]HI�'HSDUWDPHQWX� 3UDZD� SU]\�0LQLVWHUVWZLH� 6SUDZ

=DJUDQLF]Q\FK��Z\VW
SXM�FHJR� MDNR� SHáQRPRFQLN�� 3DQD�)LRULOOL� ±� DV\VWHQWD��$YYRFDWR� GHOOR

Stato,
.RPLVM
�:VSyOQRW�(XURSHMVNLFK� ±� SU]H]�$��$UHVX�� GRUDG]WZR� SUDZQH��Z\VW
SXM�FHJR� MDNR

SHáQRPRFQLN�

SRZRáXM�F�VL
�QD�SURWRNyá�]�UR]SUDZ\�

SR� Z\VáXFKDQLX� XVWQ\FK� DUJXPHQWyZ� SU]HGVWDZLRQ\FK� SU]H]� )XUODQLV� &RVWUX]LRQL� *HQHUD�

OL� 6S$�� ,WHULQD� &2�� *(�� 6S$�� 5]�G�:áRVNL� L� .RPLVM
� SRGF]DV� UR]SUDZ\� Z� GQLX� ���PDMD

1995 roku,
SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�SRGF]DV�UR]SUDZ\�Z�GQLX����F]HUZFD������U��

Z\GDMH�QDVW
SXM�FH

orzeczenie

Podstawy  orzeczenia

1.  :QLRVNLHP�]����PDUFD������U���RWU]\PDQ\P�SU]H]�7U\EXQDá�Z�GQLX����PDMD������U���7Ui-
EXQDOH�$PPLQLVWDWLYR�5HJLRQDOH�GHO�/D]LR��/RNDOQ\�6�G�$GPLQLVWUDF\MQ\��/D]LR��]ZUyFLá

VL
�GR�7U\EXQDáX�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�]JRGQLH�]�DUW������7UDNDWX�:(�GRW\F]�-
cego interpretacji art. 29 ust. 5 Dyrektywy Rady 71/305/EEC z 26 lipca 1971 r., koordy-
QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\�EXGRZODQH� �2-�������,,��

str. 682), zmienionego przez art.1 ust. 20 Dyrektywy Rady 89/440/EEC z 18 lipca 1989 r.
(OJ 1989 L 210, str. 1).

2.  W sprawie wniesionej przez Furlanis Costruzioni Generali, (dalej zwany „Furlanis”) prze-
FLZNR�$]LHQD�1D]LRQDOH�$XWRQRPD�6WUDGH��GDOHM�]ZDQD�Ä$1$6´���]DPDZLDM�FHPX�E
G�-
FHPX�LQVW\WXFM��SUDZD�SXEOLF]QHJR��]RVWDáR�SRGQLHVLRQH�]DJDGQLHQLH�GRW\F]�FH�SURFHGXU\

RJUDQLF]RQHM�VWRVRZDQHM�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�SXEOLF]QHJR�QD�Z\No-
nanie robót budowlanych.
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3.  Art. 29 ust. 5 Dyrektywy 71/305, zmieniony przez art.1 ust. 20 Dyrektywy 89/440, prze-
ZLGXMH�VSHFMDOQ��SURFHGXU
�SRVW
SRZDQLD�]�RIHUWDPL��NWyUH�]DZLHUDM�� UD*�FR�QLVNLH�FHQ\�

=JRGQLH�]�SLHUZV]\P�SXQNWHP�WHJR�XVW
SX�

Ä-H*HOL�� Z� SU]\SDGNX� GDQHJR� ]DPyZLHQLD�� RIHUW\�Z\GDM�� VL
� SU]HGVWDZLDü� UD*�FR� QLVNLH

FHQ\��]DPDZLDM�F\��SU]HG�RGU]XFHQLHP�WDNLFK�RIHUW�� MHVW�]RERZL�]DQ\�]D*�GDü��Z�IRUPLH

SLVHPQHM��SU]HGVWDZLHQLD�V]F]HJyáyZ�GRW\F]�F\FK�W\FK�HOHPHQWyZ�RIHUW\��NWyUH�X]QDMH�]D

LVWRWQH�RUD]�]ZHU\ILNRZDü�WH�HOHPHQW\�ELRU�F�SRG�XZDJ
�RWU]\PDQH�Z\MD�QLHQLD´

4.  0R*OLZR�ü�F]DVRZHJR�RGVW�SLHQLD�RG�VWRVRZDQLD�WHM�]DVDG\�MHVW�SU]HZLG]LDQH�Z�RVWDWQLP

SXQNFLH�WHJR�XVW
SX��]JRGQLH�]�NWyU\P�

Ä1LHPQLHM�MHGQDN��GR�NR�FD������U���R�LOH�RERZL�]XM�FH�SUDZR�NUDMX�QD�WR�]H]ZDOD��]DPa-
ZLDM�F\�PR*H�Z\M�WNRZR�� QLH� VWRVXM�F� *DGQHM� G\VNU\PLQDFML� ]� SRZRGyZ� QDURGRZR�FLo-
Z\FK�� RGU]XFLü� RIHUW\� UD*�FR� QLVNLH�� QLH� E
G�F� ]RERZL�]DQ\P� GR� VWRVRZDQLD� SURFHGXU\

RNUH�ORQHM�Z�SLHUZV]\P�SXQNFLH�WHJR�XVW
SX��R�LOH�OLF]ED�WDNLFK�RIHUW�GOD�SRV]F]HJyOQHJR

]DPyZLHQLD�MHVW�WDN�GX*D��*H�VWRVRZDQLH�WHM�SURFHGXU\�SURZDG]LáRE\�GR�]QDF]QHJR�RSy(-
QLHQLD� L� ]DJUR]LáRE\� LQWHUHVRZL� SXEOLF]QHPX��2GZRáDQLH� GR� WHM� VSHFMDOQHM� SURFHGXU\� So-
ZLQQR�E\ü�]DZDUWH�Z�RSXEOLNRZDQ\P�RJáRV]HQLX��RNUH�ORQ\P�Z�DUW�����XVW����´

5. '\UHNW\ZD��������]RVWDáD�ZGUR*RQD�GR�SUDZD�ZáRVNLHJR�SRSU]H]�5R]SRU]�G]HQLH�3UH]y-
GHQWD�QU��������]����JUXGQLD������U��$UW�����XVW���� WHJR� UR]SRU]�G]HQLD��NWyUH�ZGUR*\áR

Z�Z� SU]HSLV� GRW\F]�F\�PR*OLZHJR� RGVW
SVWZD� RG� WHM� ]DVDG\�� VWDQRZL�� *H� GR� ��� JUXGQLD

�����U���Ä������]DPDZLDM�F\�PR*H�DXWRPDW\F]QLH�RGU]XFLü�RIHUW\��NWyUH�Z\GDM��VL
�E\ü�UD*�-
FR�QLVNLH�������R�LOH�OLF]ED�RIHUW�RWU]\PDQ\FK�SU]HNUDF]D�����,QIRUPDFMD��R�W\P�*H�QLHNWyUH

RIHUW\�PRJ��]RVWDü�RGU]XFRQH�RUD]�GRSXV]F]DOQD�NZRWD�SURFHQWRZD�SRQDG�NZRW
��UHGQL�

powinQD�E\ü�SRGDQD�Z�RJáRV]RQ\P�R�]DPyZLHQLX�´
6. -DN�Z\QLND�]�DNW�V�GRZ\FK��SRSU]H]�RJáRV]HQLH�]�GQLD����ZU]H�QLD������U��RSXEOLNRZD�

QH� ZH� ZáRVNLP� G]LHQQLNX� XU]
GRZ\P� Z� GQLX� �� SD(G]LHUQLND� ����� U��� $1$6� ZV]F]�á

]JRGQLH� ]� DUW�� ���5R]SRU]�G]HQLD�3UH]\GHQWD�QU���������RJUDQLF]RQ�� SURFHGXU
� R� XG]LH�

OHQLH�]DPyZLHQLD�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�Z�$VFROL�3LFHQR�&RPXQDQ]D��E
G�FHM

F]
�FL�� GURJL� PL
G]\� 3LFHQR� D� $SUXWLQD�� GUXJD� SDUWLD�� GUXJD� WUDQV]D�� QD� NZRW
� RJyOQ�

36 900 000 000 lirów.
7. 2JáRV]HQLH� R� ]DPyZLHQLX� RNUH�ODáR�� *H� RIHUW\�� Z� SU]\SDGNX� ]DQL*HQLH� FHQ\� �REOLF]RQH

Z� RGQLHVLHQLX� GR� SRGVWDZRZHM� FHQ\� XVWDORQHM� GOD� SU]HWDUJX��� SU]HNUDF]D� �UHGQL�� NZRW


SURFHQWRZ��RIHUW�SU]\M
W\FK��SOXV�VLHGHP�SXQNWyZ��E
G��X]QDQH�MDNR�SU]HGVWDZLDM�FH�Ua-
*�FR�QLVNLH�FHQ\�Z�UR]XPLHQLX�SU]HSLVX�E
G�FHJR�SU]HGPLRWHP�]DJDGQLHQLD�

8. )XUODQLV� ]JáRVLá� FK
ü� XF]HVWQLF]HQLD� Z� SRVW
SRZDQLX� RUD]� SU]HGVWDZLá� Z\PDJDQH� GR�
kuPHQW\�� Z� NRQVHNZHQFML� F]HJR� SLVPHP� ]� GQLD� �� OXWHJR� ����� U�� RWU]\PDá� ]DSURV]HQLH

GR�VNáDGDQLD�RIHUW�Z� WHUPLQLH�GR��� OXWHJR������ U��3R�RWU]\PDQLX�]DSURV]HQLD�GR�VNáDGD�

QLD�RIHUW��)XUODQLV�]áR*\á�RIHUW
��:�GQLX���OXWHJR������U���]DPDZLDM�F\�SRZLHU]\á�Z\NRQa-
QLH� UREyW� SU]HGVL
ELRUVWZX� (GLOYLH�� NWyUH� ]PLHQLáR� QD]Z
� QD� ,WLQHUD� &2�� *(�� 6S$� �GD�

OHM�]ZDQD�Ä,WLQHUD´���2IHUWD�)XUODQLVD�]RVWDáD�RGU]XFRQD��SRQLHZD*� ]RVWDáD�X]QDQD�]D�]D�

ZLHUDM�F�� UD*�FR�QLVN�� FHQ
�Z� RGQLHVLHQLX� GR� NU\WHULXP�RNUH�ORQHJR�Z� RSXEOLNRZDQ\P

RJáoszeniu.
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9. )XUODQLV�]DNZHVWLRQRZDá�GHF\]M
�R�Z\ERU]H�(GLOYLH��NLHUXM�F�VSUDZ
�GR�7ULEXQDOH�$m-
PLQLVWUDWLYR�5HJLRQDOH� GHO�/D]LR��3U]HG� W\P� V�GHP��)XUODQLV� GRZRG]Lá� JáyZQLH�� *H� ]a-
UyZQR� ]JRGQLH� ]� SUDZHP�:VSyOQRW\� MDN� L� ZGUD*DM�F\P� MH� ZáRVNLP� UR]SRU]�G]HQLHP�
PR*OLZR�ü�RGVW�SLHQLD�RG�SURFHGXU\�SU]HZLG]LDQHM�GOD�RIHUW�UD*�FR�QLVNLFK�PD�]DVWRVo-
ZDQLH� MHG\QLH�GR� W\FK�SRVW
SRZD���NWyUH�]RVWDá\�]DNR�F]RQH�SU]HG����JUXGQLD������U��
RUD]��*H�VDPR�W\ONR�RSXEOLNRZDQLH�RJáRV]HQLD�SU]HG�W\P�WHUPLQHP�QLH�Z\VWDUF]D�E\�Rd-
VW�SLü�RG�VWRVRZDQLD�WHM�SURFedury.

10. %LRU�F� SRG� XZDJ
� SRWU]HE
� LQWHUSUHWDFML� ]DJDGQLHQLD� GRW\F]�FHJR� ]QDF]HQLD� WHUPLQX
���JUXGQLD������U��MDNR�RVWDWHF]QHJR�WHUPLQX��Z�NWyU\P�SU]HSLV�R�RGVW�SLHQLX�RG�VWRVo-
ZDQLD� VSHFMDOQHM�SURFHGXU\�PyJá�E\ü� VWRVRZDQ\�� V�G�NUDMRZ\�RGURF]\á� SRVW
SRZDQLH� L
]ZUyFLá� VL
� GR� 7U\EXQDáX� R�Z\GDQLH� RU]HF]HQLD�ZVW
SQHJR� GRW\F]�FHJR� QDVW
SXM�FHJR
zagadnienia:
Ä&]\�SU]HSLV�$UW����XVW�����'\UHNW\Z\��������((&��]PLHQLDM�FHJR�'\UHNW\Z
 71/305/EEC
GRW\F]�F�� NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�� QD� URERW\�EXGRZODQH� VWDQRZL��*H
Z\M�WHN� RG� SURFHGXU\� ZHU\ILNDFML� RIHUW�� NWyUH� V�� UD*�FR� QLVNLH�� VWRVRZDQ\� MHG\QLH� GR
NR�FD������U���RGQRVL�VL
�GR��D��SRVW
SRZDQLD�IDNW\F]QLH�]DNR�F]RQHJR�GR�WHJR�GQLD��F]\
E��SRVW
SRZDQLD�UR]SRF]
WHJR�SU]HG�W\P�WHUPLQHP"´

'RSXV]F]DOQR�ü

11.  ,WLQHUD� NZHVWLRQXMH� ]QDF]HQLH� L� Z� NRQVHNZHQFML� GRSXV]F]DOQR�ü� ]DJDGQLHQLD� V�GX� NUD�
MRZHJR�� WZLHUG]�F�� *H� WUH�ü� SU]HSLVyZ� SUDZQ\FK�:VSyOQRW\�� E
G�F\FK� SU]HGPLRWHP� ]a-
JDGQLHQLD� QLH� PRJáD� Z]EXG]Lü� *DGQ\FK� Z�WSOLZR�FL� FR� GR� LFK� LQWHUSUHWDFML�� =JRGQLH
]�RJyOQ��]DVDG���*H�ZDUXQNL�PDM�FH�]DVWRVRZDQLH�Z�SRVW
SRZDQLX��WDNLH�MDN�WH�SRSU]HG]a-
M�FH�Z\EyU�RIHUW� ]áR*RQ\FK�Z� UDPDFK�SRVW
SRZDQLD�R�XG]LHOHQLH�]DPyZLHQLD�SXEOLF]QH�
JR��V��RNUH�ORQH�SU]H]��URGNL�LQLFMXM�FH�WDNLH�SRVW
SRZDQLH��G]LH�����JUXGQLD������U��SRZi-
QLHQ�E\ü�WUDNWRZDQ\�MDNR�WHUPLQ�RGQRV]�F\�VL
�MHG\QLH�GR�SXEOLNDFML�RJáoszenia.

12.  :�WHM� NZHVWLL�7U\EXQDá� NRQVHNZHQWQLH� XWU]\P\ZDá��*H� WR� V�G\�NUDMRZH�� SU]HG�NWyU\PL
WRF]\�VL
�SRVW
SRZDQLH�L�NWyUH�PXV]��SRQRVLü�RGSRZLHG]LDOQR�ü�]D�VZRMH�GHF\]MH��RNUe-
�ODM���ELRU�F�SRG�XZDJ
�V]F]HJyOQH�FHFK\�ND*GHJR�SU]\SDGNX��]DUyZQR�SRWU]HE
�Z\GDQLD
RU]HF]HQLD�ZVW
SQHJR�XPR*OLZLDM�FHJR� LP�Z\GDQLH�Z\URNX� MDN� L� ]QDF]HQLH� ]DJDGQLH��
NWyUH�ZQRV]��SU]HG�7U\EXQDá��:QLRVHN�V�GX�NUDMRZHJR�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQH�
JR�PR*H�E\ü�RGU]XFRQ\��MHG\QLH�ZWHG\��JG\�MHVW�U]HF]��RF]\ZLVW���*H� LQWHUSUHWDFMD�SUD�
ZD�:VSyOQRW\� SRV]XNLZDQD� SU]H]� WHQ� V�G� QLH� PD� ]ZL�]NX� ]� IDNW\F]Q\P� FKDUDNWHUHP
przySDGNX�OXE�SU]HGPLRWHP�SRVW
SRZDQLD�JáyZQHJR��SDWU]��RVWDWQLH�RU]HF]HQLH�Z�VSUD�
wie C-62/93 Supergas {1995} ECR I-0000, par. 10). Niemniej jednak nie dotyczy to ni-
niejszego przypadku.

13.  :�NRQVHNZHQFML��7U\EXQDá�PXVL�UR]ZD*\ü�]DJDGQLHQLH�SU]HGVWDZLRQH�SU]H]�V�G�NUDMRZ\�
14.  3RSU]H]� SU]HGVWDZLHQLH� ]DJDGQLHQLD�� V�G� NUDMRZ\� SUDJQLH� XVWDOLü�� F]\� RVWDWQL� SXQNW

DUW�����XVW����'\UHNW\Z\���������ZUD]�]H�]PLDQDPL��SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\�Z�WHQ
VSRVyE��*H�MHG\QLH�SRVW
SRZDQLD�]DNR�F]RQH�GR����JUXGQLD������U��PRJ��NZDOLILNRZDü
VL
�GR�RNUH�ORQHM�Z�Z��Z�SU]HSLVLH��F]\�WH*�NZDOLILNXM��VL
�ZV]\VWNLH�SRVW
SRZDQLD��GOD
któU\FK�RSXEOLNRZDQR�RJáRV]HQLH�SU]HG�W\P�GQLHP�

15.  ,WLQHUD� RUD]� 5]�G�:áRVNL� XWU]\PXM��� *H� SRVW
SRZDQLD�� GOD� NWyU\FK� RJáRV]HQLH� ]RVWDáR
RSXEOLNRZDQH�SU]HG����JUXGQLD������U���DOH�NWyU\FK�QLH�]DNR�F]RQR��PRJ��SRGOHJDü�Zy-



7HNVW\�RU]HF]H�

178

M�WNRZL��RNUH�ORQHPX�Z�Z�Z�SU]HSLVLH��R�LOH�IDNW\F]Q\�WU\E�SRVW
SRZDQLD�SRGOHJD�]DVa-
GRP�XVWDQRZLRQ\P�Z�RJáRV]HQLX��NWyU\�SUDZQLH�VNXWNXMH�F]\QQR�FL��VDPRRJUDQLF]HQLD
]H�VWURQ\�]DPDZLDM�FHJR�

16.  )XUODQLV�RUD]�:VSyOQRWD�XWU]\PXM���*H�SRQLHZD*�SU]HSLV�E
G�F\�SU]HGPLRWHP�]DJDGQLe-
QLD�SU]HZLGXMH�Z\M�WHN��WR�PXVL�RQ�E\ü�LQWHUSUHWRZDQ\��FL�OH�MDNR�RGQRV]�F\�VL
�GR�So-
VW
SRZD��]DNR�F]RQ\FK�SU]HG����JUXGQLD������U�

17.  =JRGQLH�]�WUH�FL��SU]HSLVX�E
G�FHJR�SU]HGPLRWHP�]DJDGQLHQLD��GR�NR�FD������U���]DPa-
ZLDM�F\�PRJ��RGU]XFLü�RIHUW\�UD*�FR�QLVNLH��:�NRQVHNZHQFML��SU]HSLV�WHQ�RGQRVL�VL
�GR
GHF\]ML�R�Z\ERU]H�RIHUW��D�QLH�MHG\QLH�GR��URGND��]D�SRPRF��NWyUHJR�ZV]F]
WR�SRVW
So-
wanie.

18.  7DND�LQWHUSUHWDFMD� MHVW�SRWZLHUG]RQD�SU]H]�RNROLF]QR�ü��*H�SU]HSLV�E
G�F\�SU]HGPLRWHP
]DJDGQLHQLD� MHVW�]DZDUW\�Z�UR]G]LDOH�G\UHNW\Z\�]DW\WXáRZDQ\P�ÄNU\WHULD�NZDOLILNDFML´�
NWyU\�GRW\F]\�RVWDWQLHM�ID]\�SRVW
SRZDQLD�

19.  ,VWQLHM��LQQH�SRZRG\��NWyUH�SU]HPDZLDM��]D��FLVá��LQWHUSUHWDFM��
20.  :�VSUDZLH��������.RPLVMD�SU]HFLZNR�:áRFKRP�^����`�(&5������� SDU�� ����7U\EXQDá

XWU]\P\ZDá��*H�SU]HSLV\�SU]HZLGXM�FH�RGHM�FLH�RG�]DVDG�G\UHNW\Z\��PDM�FH�QD�FHOX�]a-
SHZQLHQLH�VNXWHF]QR�FL�SUDZ�RNUH�ORQ\FK�SU]H]�7UDNWDW�Z�VIHU]H�UREyW�EXGRZODQ\FK�Pu-
V]�� E\ü� LQWHUSUHWRZDQH�Z� VSRVyE� �FLVá\�� 'RW\F]\� WR� WDN*H� NZHVWLRQRZDQHJR� SU]HSLVX�
NWyU\� ZSURZDG]D� PR*OLZR�ü� F]DVRZHJR� RGVW�SLHQLD� RG� VWRVRZDQLD� ]DVDG� RNUH�ORQ\FK
przez przepisy Wspólnoty.

21.  ,QQ\P�F]\QQLNLHP�SU]HPDZLDM�F\P�]D��FLVá�� LQWHUSUHWDFM��]DNZHVWLRQRZDQHJR�SU]HSLVX
MHVW�IDNW�ZSURZDG]HQLD�F]DVRZ\FK�RGVW
SVWZ�� MDN�]D]QDF]\áD�.RPLVMD��QD�ZQLRVHN� MHd-
QHJR�]�SD�VWZ�F]áRQNRZVNLFK�]�W\WXáX�V]F]HJyOQ\FK�WUXGQR�FL��Z\QLNDM�F\FK�]�V\VWHPX
prawnego w tym kraju.

22.  :�]ZL�]NX�]�SRZ\*V]\P��Z�RGSRZLHG]L�QD�]DJDGQLHQLH�SU]HGVWDZLRQH�SU]H]�V�G�NUDMo-
Z\�QDOH*\�VWZLHUG]Lü��*H�RVWDWQL�SXQNW�DUW�����XVW���'\UHNW\Z\���������]PLHQLRQ\�DUW���
XVW�����'\UHNW\Z\���������SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\�Z�WHQ�VSRVyE��*H�MHG\QLH�WH�So-
VW
SRZDQLD��NWyUH�]RVWDá\�]DNR�F]RQH�GR����JUXGQLD������U��NZDOLILNXM��VL
�GR�]DVWRVo-
ZDQLD�Z\M�WNX�RNUH�ORQHJR�Z�W\P�SU]HSLVLH�

'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
23. .RV]W\�SRQLHVLRQH�SU]H]�5]�G�:áRVNL�RUD]�.RPLVM
�:VSyOQRW�(XURSHMVNLFK��NWyUH�SU]Hd-

VWDZLá\�7U\EXQDáRZL�VZRMH�VSRVWU]H*HQLD��QLH�SRGOHJDM��]ZURWRZL��3RQLHZD*�SRVW
SRZa-
QLH�WR��GOD�VWURQ�SRVW
SRZDQLD�JáyZQHJR��MHVW�F]
�FL��SRVW
SRZDQLD�SURZDG]RQHJR�SU]HG
V�GHP�NUDMRZ\P��GHF\]MD�R�NRV]WDFK�QDOH*\�GR�WHJR�V�GX�

Sentencja  orzeczenia

2SLHUDM�F�VL
�QD�SRZ\*V]\FK�SRGVWDZDFK�

75<%81$à��,]ED�&]ZDUWD��
w odpowiedzi na zagadnienie przedstawione przez Tribunale Amministrativo Regionale del
/D]LR��ZQLRVNLHP�]�GQLD����PDUFD�������]DU]�G]D�FR�QDVW
SXMH�
2VWDWQL� SXQNW� DUW�� ���XVW�� ��'\UHNW\Z\�5DG\��������((&� ]� GQLD� ��� OLSFD� ����� U�� GRW\F]��
FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]PLHQLRQ\
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DUW����XVW�����'\UHNW\Z\�5DG\��������((&�]����OLSFD������U���SRZLQLHQ�E\ü�LQWHUSUHWRZDQ\�Z
WHQ�VSRVyE��*H� MHG\QLH�SRVW
SRZDQLD�RVWDWHF]QLH�]DNR�F]RQH�GR����JUXGQLD������U��NZDOLIi-
NXM��VL
�]DVWRVRZDQLD�Z\M�WNX�RNUH�ORQHJR�Z�W\P�SU]HSLVLH�

3.19  25=(&=(1,(��75<%81$à8��=��'1,$������0$5&$��������5�
W  SPRAWIE  C-324/93  („DIAMORFINA”)
.5Ï/2:$��35=(&,:��0,1,6752:,��635$:��:(:1	75=1<&+�
EX  PARTE  EVANS  MEDICAL  LTD  I  MACFARLAN  SMITH LTD

:QLRVHN� R� Z\GDQLH� RU]HF]HQLD� ZVW
SQHJR�� 6�G� 1DMZ\*V]\��:\G]LDá� àDZ\� .UyOHZVNLHM� ±
:LHOND�%U\WDQLD�±�:ROQ\�SU]HSá\Z�WRZDUyZ�±�,PSRUW�OHNX�RGXU]DM�FHJR��GLDPRUILQD�
Sprawa C-324/93
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������U���VWU��,�����

Daty:

DOKUMENTU: 28/03/1995
=à2)(1,$�:1,26.8������������

Typ procedury��35=(.$=$1,(�'2�25=(&=(1,$�:67	31(*2
6
G]LD�6SUDZR]GDZFD��0XUUD\

Streszczenie

1. $UW�����7UDNWDWX�PD�]DVWRVRZDQLH�GR�SUDNW\N�SD�VWZRZ\FK�]DEUDQLDM�F\FK�LPSRUWX�OHNyZ
RGXU]DM�F\FK�REM
W\FK�-HGQROLW��.RQZHQFM��R�/HNDFK�2GXU]DM�F\FK�]������U��L�SRGOHJDM�-
F\FK�VSU]HGD*\�QD�RNUH�ORQ\FK�Z�QLHM�ZDUXQNDFK�

2. :�VWRSQLX��Z� MDNLP�V�� WR� WRZDU\�SU]HZR*RQH�SU]H]�JUDQLF
�GOD�FHOyZ� WUDQVDNFML�KDQGOo-
Z\FK��GR�OHNyZ�WDNLFK�VWRVXMH�VL
�SU]HSLV�DUW�����EH]�Z]JO
GX�QD�FKDUDNWHU�WUDQVDNFML��)DNW�

*H� ]DND]� LPSRUWX� PR*H� Z\QLNDü� ]� XPRZ\� PL
G]\QDURGRZHM� SRSU]HG]DM�FHM� 7UDNWDW� OXE

SU]\VW�SLHQLH�SD�VWZD�F]áRQNRZVNLHJR�RUD]��*H�SD�VWZR�F]áRQNRZVNLH�XWU]\PXMH�WDNL�SU]e-
pis w mocy zgoGQLH�]�DUW�������SRPLPR�WHJR��*H�VWDQRZL�RQ�EDULHU
��QLH�Z\á�F]D�JR�VSRG
G]LDáDQLD�DUW������SRQLHZD*�DUW������MHVW�VNXWHF]Q\�W\ONR��MH�OL�XPRZD�QDNáDGD�QD�SD�VWZR

F]áRQNRZVNLH�REoZL�]HN��NWyU\�MHVW�QLH]JRGQ\�]�7UDNWDWHP�
3. $UW�� ��� 7UDNWDWX� QDOH*\� LQWHUSUHWRZDü�� MDNR�Z\PDJDM�F\�� DE\� SD�VWZR� F]áRQNRZVNLH� ]a-

SHZQLáR�SHáQ��PRF�RERZL�]XM�F�� WHJR�SU]HSLVX�SRSU]H]� ]DSU]HVWDQLH� VWRVRZDQLD�SUDNW\N

SD�VWZRZ\FK�VSU]HF]Q\FK�]�QLP��FK\ED�*H�SUDNW\NL� WDNLH�Z\QLNDM��]�]RERZL�]D��SD�VWZD

F]áRQNRZVNLHJR�ZREHF� SD�VWZ� QLH�F]áRQNRZVNLFK�� RNUH�ORQ\FK�Z� XPRZLH� ]DZDUWHM� SU]HG

ZHM�FLHP�Z�*\FLH�7UDNWDWX�OXE�SU]\VW�SLHQLHP�WDNLHJR�SD�VWZD�F]áRQNRZVNLHJR�

4. -HGQDN*H��Z�SRVW
SRZDQLX�R�RU]HF]HQLH�ZVW
SQH�]DGDQLHP�V�GX�NUDMRZHJR��QLH�]D��7U\Eu-
QDáX�� MHVW� RNUH�OHQLH�� NWyUH� ]RERZL�]DQLD� QDáR*RQH� V�� QD� GDQH� SD�VWZR� F]áRQNRZVNLH

XSU]HGQLPL�XPRZDPL�PL
G]\QDURGRZ\PL�RUD]�XSHZQLHQLH�VL
�FR�GR� LFK�]DNUHVX� WDN��DE\

PR*OLZH� E\áR� RNUH�OHQLH� VWRSQLD�� Z� MDNLP� XQLHPR*OLZLDM�� RQH� ]DVWRVRZDQLH� DUW�� ��� L� ��

7UDNWDWX��:�]ZL�]NX�]�W\P��Z�SU]\SDGNX�JG\�XPRZD�PL
G]\QDURGRZD�GRSXV]F]D��DOH�QLH
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Z\PDJD��DE\�SD�VWZR�F]áRQNRZVNLH�SU]\M
áR��URGHN��NWyU\�]GDMH�VL
�E\ü�QLH]JRGQ\�]�SUa-
ZHP�:VSyOQRW\��SD�VWZR�F]áRQNRZVNLH�PXVL�SRZVWU]\PDü�VL
�RG�SU]\M
FLD�WDNLHJR��URGND�

5. 3UDNW\ND�SD�VWZRZD�SROHJDM�FD�QD�QLH�XG]LHODQLX�]H]ZROH��QD�LPSRUW�OHNyZ�]�LQQHJR�SD�-
VWZD�F]áRQNRZVNLHJR��QLH�MHVW�REM
WD�Z\M�WNLHP�SU]HZLG]LDQ\P�Z�DUW�����7UDNWDWX��MH�OL�QLH

Z\QLND�RQD�]�SRWU]HE\�]DSHZQLHQLD�SU]HWUZDQLD�SU]HGVL
ELRUVWZD��MHGQDN�Z\M�WHN�WDNL�Po-
*H�]RVWDü�ZREHF�QLHJR�]DVWRVRZDQ\�� MH�OL�RFKURQD�]GURZLD�L�*\FLD� OXG]L�Z\PDJD�RFKURny
VSUDZG]RQHJR�(UyGáD�OHNyZ�GOD�SRGVWDZRZ\FK�FHOyZ�OHF]QLF]\FK��D�FHO�WDNL�QLH�PR*H�]R�VWDü

RVL�JQL
W\�UyZQLH�VNXWHF]QLH�]�X*\FLHP�ZREHF�KDQGOX�ZHZQ�WU]�ZVSyOQRWRZHJR��URG�NyZ

PQLHM�UHVWU\NF\MQ\FK�QL*�XG]LHOHQLH�SURGXNFML�SD�VWZRZHM�Z\á�F]QR�FL�QD�GRVWawy.
6. '\UHNW\Z
� ������NRRUG\QXM�F�� SURFHGXU\�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD�GRVWDZ\�

]H� ]PLDQDPL�ZSURZDG]RQ\PL�SU]H]�'\UHNW\Z
� ��������QDOH*\� LQWHUSUHWRZDü� MDNR� ]H]Za-
ODM�F��RNUH�ORQ\P�Z�QLHM�RUJDQRP��NWyUH�SUDJQ��SR]\VNDü� OHN�RGXU]DM�F\�GOD�FHOyZ�Pe-
dycznych, w�W\P� SU]\SDGNX� GLDPRUILQ
�� QD� XG]LHODQLH� ]DPyZLH�� Z� RSDUFLX� R� NU\WHULXP
]GROQR�FL�Z\NRQDZF\�GR�]DSHZQLHQLD�QLH]DZRGQ\FK�L�FL�Já\FK�GRVWDZ�GOD�SD�VWZD�F]áRn-
kowskiego, którego sprawa dotyczy.

7. 3RG� ZDUXQNLHP�� *H� ]RVWDQLH� Z\UD(QLH� RNUH�ORQD� MDNR� ZDUXQHN� XG]LHOHQLD� ]DPyZLHQLD�
SHZQR�ü�GRVWDZ�MHVW�MHGQ\P�]�NU\WHULyZ�MDNLH�PR*QD�EUDü�SRG�XZDJ
�QD�PRF\�DUW�����Gy-
UHNW\Z\�Z�FHOX�RNUH�OHQLD�QDMEDUG]LHM�NRU]\VWQHM�HNRQRPLF]QLH�RIHUW\�QD�GRVWDZ\�SURGXNWX

RNUH�Oonym podmiotom.

Strony

W sprawie C-324/93,
35=(.$=$1(-�GR�7U\EXQDáX�]JRGQLH�]�DUW������7UDNWDWX�(:*�SU]H]�6�G�1DMZ\*V]\��:y-
G]LDá� àDZ\� .UyOHZVNLHM�� ]� ZQLRVNLHP� R� Z\GDQLH� RU]HF]HQLD� ZVW
SQHJR� Z� SRVW
SRZDQLX
SURZDG]RQ\FK�SU]HG�W\P�V�GHP
SRPL
G]\

.UyORZ�

i
0LQLVWUHP�6SUDZ�:HZQ
WU]Q\FK�
Z\VW
SXM�F\P�Z�LQWHUHVLH�(YDQV�0HGLFDO�/WG�DQG�0DFIDUODQ�6PLWK�/WG�

Interwenient: Generics (UK) Ltd,
w sprawie interpretacji art. 30, 36 i 234 Traktatu EWG oraz Dyrektywy Rady 77/62/EEC
]����JUXGQLD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\
�2-� ����� /� ���� S�� ���� ]JRGQLH� ]H� ]PLDQDPL� ZSURZDG]RQ\PL� SU]H]� '\UHNW\Z
� 5DG\

88/295/EEC z dnia 22 marca 1988 r. (OJ 1988 L 127, str. 1),

75<%81$à

Z�VNáDG]LH��*�&��5RGULJTXH]�,JOHVLDV��3UH]HV��)�$��6FKRFNZHLOHU�RUD]�3�-�*��.DSWH\Q��3UH]HVL
,]E��� *�)��0DQFLQL�� &�1�� .DNDRXULV�� -�/��0XUUD\� �6
G]LD�6SUDZR]GDZFD�� RUD]� '�$�2� (G�
ZDUG��6
G]LRZLH�

Rzecznik Generalny: C.O. Lenz,
Sekretarz: L. Hewlett, Administrator,
po rozpatrzeniu pisemnych obserwacji przedstawionych w imieniu:
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− 0DFIDUODQ�6PLWK�/WG��SU]H]�0DUND�%DUQHVD��'RUDGF
�.UyOHZVNLHJR�
− *HQHULFV��8.��/WG��SU]H]�0LFKDHOD�%XUWRQD��'RUDGF
�.UyOHZVNLHJR�RUD]�1LFKRODVD�*Ue-

ena, adwokata
− Wielkiej Brytanii, przez S. Lucinda Hudson, z Departamentu Radcy Skarbu, oraz Richarda

3OHQGHUD��'RUDGF
�.UyOHZVNLHJR��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\�
− 5]�GX� )UDQFML�� SU]H]� &DWKHULQH� GH� 6DOLQV�� =DVW
SF
� '\UHNWRUD� Z� 'HSDUWDPHQFLH� 6SUDZ

Prawnych Ministerstwa Spraw Zagranicznych; oraz Hélêne Duchêne, Sekretarza Spraw
=DJUDQLF]Q\FK�Z�W\P�'HSDUWDPHQFLH��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\�

− ,UODQGLL�� SU]H]� 0LFKDHOD� $�� %XFNOH\¶D�� *áyZQHJR� 6\QG\ND� 3D�VWZRZHJR�� G]LDáDM�FHJR
MDNR�SHáQRPRFQLN��RUD]�-DPHVD�+DPLOWRQD��DGZRNDWD�

− 5]�GX� 3RUWXJDOLL�� SU]H]� /XLVD� )HUQDQGHVD�� '\UHNWRUD� 6áX*E� 3UDZQ\FK� Z� '\UHNWRULDFLH
*HQHUDOQ\P�:VSyOQRW� (XURSHMVNLFK� Z�0LQLVWHUVWZLH� 6SUDZ� =DJUDQLF]Q\FK�� RUD]�0DUL

/XLV
�'XDUWH��'RUDGF
�3UDZQHJR�Z�W\P*H�0LQLVWHUVWZLH��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\�

− .RPLVML�:VSyOQRW�(XURSHMVNLFK��SU]H]�5LFKDUGD�:DLQZULJKWD��5DGF
�3UDZQHJR��RUD]�9Lr-
JLQ
�0HOJDU��RGGHOHJRZDQ��GR�6áX*E\�3UDZQHM�.RPLVML��G]LDáDM�F\FK�MDNR�SHáQRPRFQLF\�

0DM�F�QD�XZDG]H�SURWRNyá�]�UR]SUDZ\�
SR�Z\VáXFKDQLX�XVWQ\FK�REVHUZDFML�0DFIDUODQ�6PLWK�/WG��UHSUH]HQWRZDQHM�SU]H]�0DUND�%Dr-
QHVD��'RUDGF
�.UyOHZVNLHJR��RUD]�$ODQD�*ULIILWKVD��DGZRNDWD��*HQHULFV��8.��/WG��UHSUH]Hn-
towanej przez Stephena Kona i Micaela Rose, Radców Prawnych, Wielkiej Brytanii oraz
.RPLVML�QD�UR]SUDZLH�Z�GQLX���OLSFD������U��SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD
SRVLHG]HQLX�Z�GQLX���SD(G]LHUQLND������U��
Z\GDMH�QDVW
SXM�FH�RU]HF]HQLH�

Podstawy  orzeczenia

1. :H�ZQLRVNX�]�GQLD����F]HUZFD������U���NWyU\�ZSá\Q�á�GR�7U\EXQDáX����OLSFD������U���6�G
1DMZ\*V]\��:\G]LDá�àDZ\�.UyOHZVNLHM��Z\VW�SLá�R�RU]HF]HQLH�ZVW
SQH�]�DUW������7UDNWDWX
EWG w sprawie dwóch kwestii interpretacji art. 30, 36 i 234 Traktatu EWG oraz Dyrek-
W\Z\�5DG\�������((&�]�GQLD����JUXGQLD������U��NRRUG\QXM�FHM�SURFHGXU\�XG]LHODQLD�]a-
PyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��2-������/�����S������]JRGQLH�]H�]PLDQDPL�ZQLHVLRQ\PL
SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD����PDUFD������U���2-������/������VWU������ÄGy-
UHNW\Z
´��

2. :�WSOLZR�FL� WH� SRZVWDá\� Z� SRVW
SRZDQLX� ZV]F]
W\P� ]� LQLFMDW\Z\� (YDQV� 0HGLFDO� /WG
(„Evans”) oraz Macfarlan Smith Ltd („Macfarlan”) przeciwko Sekretarzowi Stanu
w�'HSDUWDPHQFLH� 6SUDZ� :HZQ
WU]Q\FK� �Ä6HNUHWDU]� 6WDQX´��� ZVSDUW\m przez Generics
�8.��/WG��Ä*HQHULFV´���Z�]ZL�]NX�]�LPSRUWHP�SU]H]�*HQHULFV�SDUWLL�GLDPRUILQ\�SRFKRG]�-
cej z Holandii do Wielkiej Brytanii.

3. =JRGQLH� ]� XVWDZ�� R� QDGX*\ZDQLX� OHNyZ�RGXU]DM�F\FK� ]� ����� U��� LPSRUW� GLDPRUILQ\� MHVW
zabroniony, o ile nie wyrazi na niego zgody Sekretarz Stanu zgodnie z art. 3 ust. 2 pkt (b).

4. 'LDPRUILQD��SRFKRGQD�RSLXP��MHVW�VSRUDG\F]QLH�X*\ZDQD�MDNR��URGHN�]QLHF]XODM�F\�Z�Oe-
F]HQLX�PHG\F]Q\P��3UDNW\ND�WDND�MHVW�V]F]HJyOQLH�F]
VWR�VWRVRZDQD�Z�:LHONLHM�%U\WDQLL�
R�F]\P��ZLDGF]\ü�PR*H� IDNW��]JRGQLH�]� LQIRUPDFMDPL�GRVWDUF]RQ\PL�SU]H]�V�G�NUDMRZ\�
*H� ���� ]� ���� NLORJUDPyZ� GLDPRUILQ\� X*\WHM� GOD� FHOyZ� PHG\F]Q\FK� QD� FDá\P� �ZLHFLH
Z������U��]RVWDáR�Z\NRU]\VWDQ\FK�Z�W\P�SD�VWZLH�
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5. 'LDPRUILQD�MHVW�REM
WD�-HGQROLW��NRQZHQFM��R�OHNDFK�RGXU]DM�F\FK��8QLWHG�1DWLRQV��7Ue-
DW\�6HULHV�����VWU��������.RQZHQFM����NWyUD�Z�:LHONLHM�%U\WDQLL�ZHV]áD�Z�*\FLH�Z������U�
i�NWyUD�RERZL�]XMH�UyZQLH*�Z�LQQ\FK�SD�VWZDFK�F]áRQNRZVNLFK�

6. .RQZHQFMD�SU]HZLGXMH�Z�V]F]HJyOQR�FL��*H�MHM�3D�VWZD�6\JQDWDULXV]H�SRZLQQ\�
ÄSU]HGVL
Z]L�ü� WDNLH� G]LDáDQLD� OHJLVODF\MQH� L� DGPLQLVWUDF\MQH�� MDNLH�PRJ�� E\ü� NRQLHF]�
QH�������DE\�RJUDQLF]\ü�SURGXNFM
��Z\WZDU]DQLH��HNVSRUW��LPSRUW��G\VWU\EXFM
��KDQGHO�L�So-
VLDGDQLH� OHNyZ� RGXU]DM�F\FK� Z\á�F]QLH� GR� FHOyZ� PHG\F]Q\FK� L� QDXNRZ\FK´� �$UW�� �
pkt (c)).;
ÄZ\PDJDü�DE\�KDQGHO� L�G\VWU\EXFMD�OHNyZ�RGXU]DM�F\FK�SRGOHJDáD�OLFHQFML�]�Z\M�WNLHP
SU]\SDGNyZ��JG\�WDNL�KDQGHO�OXE�G\VWU\EXFMD�MHVW�SU]HSURZDG]DQD�SU]H]�SU]HGVL
ELRUVWZR
OXE�SU]HGVL
ELRUVWZD�SD�VWZRZH´��$UW����XVW����SNW��D���

7. Do 1992 r., zgRGQLH�]�SROLW\N��SU]HZD*DM�F��Z�W\P�F]DVLH�Z�:LHONLHM�%U\WDQLL��6HNUHWDU]
6WDQX� ]DEUDQLDá� LPSRUWX�GLDPRUILQ\� L� ]H]ZDODá� ILUPLH�0DFIDUODQ�QD� SRVLDGDQLH�Z\á�Fz-
nych praw na wytwarzanie tego produktu, w formie sproszkowanej wytwarzanej z kon-
FHQWUDWX�VáRP\�PDNRZHM�LPSRUWRZDQHM�]�SD�VWZ�QLH�F]áRQNRZVNLFK�RUD]�ILUPLH�(YDQV�QD
SRVLDGDQLH�Z\á�F]QHJR�SUDZD�GR�SU]HWZDU]DQLD�WHJR�SURGXNWX��SRSU]H]�]DPUD*DQLH��Ge-
K\GUDFM
�L pakowanie) dla wykorzystania w medycynie i marketingu w Wielkiej Brytanii.

8. Zdaniem Sekretarzem 6WDQX�� SUDNW\ND� WD� E\áD� X]DVDGQLRQD� SRWU]HE�� XQLNQL
FLD� U\]\ND
SU]HQLNQL
FLD�GLDPRUILQ\�GR�QLHOHJDOQHJR�KDQGOX�L�]DSHZQLHQLD�ZáD�FLZHJR�SU]HFKRZy-
wania zapasów w Wielkiej Brytanii.

9. :H�ZU]H�QLX������U���6HNUHWDU]�6WDQX�RGU]XFLá�]áR*RQ\�SU]H]�*HQHULFV�ZQLRVHN�R�OLFHQFM

QD�LPSRUW�GRVWDZ\�GLDPRUILQ\�]�+RODQGLL��3R�RWU]\PDQLX�]H]ZROHQLD��*HQHULFV�ZQLRVáD�R
UHZL]M
�V�GRZ��GHF\]ML�RGPDZLDM�FHM�OLFHQFML��SUDJQ�ü�X]\VNDü�RU]HF]HQLH��*H�GHF\]MD�WD
E\áD�QLH]JRGQD�]�DUW�����7UDNWDWX�L�QLH�]QDMGRZDáD�SRGVWDZ\�Z�DUW������:�WUDNFLH�SRVW
-
SRZDQLD�6HNUHWDU]�6DQX�SU]\]QDá��*H�RGPRZD�XG]LHOHQLD�OLFHQFML�GOD�*HQHULFV�E\áD�QLe-
uzasadQLRQD��L�*H�GHF\]MD�WD�E\áD�ZHU\ILNRZDQD�

10. :�GZyFK�SLVPDFK�]����VLHUSQLD������U���6HNUHWDU]�6WDQX�SRLQIRUPRZDá�(YDQV�L�0DFIDr-
ODQ��*H�XSRZD*QLá�ILUP
�*HQHULFV�GR�LPSRUWX�NRQW\QJHQWX�GLDPRUILQ\��SRQLHZD*�X]QDá��*H
RERZL�]XM�FD�ZWHG\�SROLW\ND�XWUXGQLDáD�KDQGHO�ZHZQ�WU]�:VSyOQRW\�� L�*H�SHZQR�ü�Go-
VWDZ�PR*H�E\ü�]DJZDUDQWRZDQD�Z�VSRVyE�Z\VWDUF]DM�F\��Z�SHáQHM�]JRGQR�FL�]�SUDZHP
Wspólnoty, pomimo wprowadzenia trybu przetargowego.

11. :�RGSRZLHG]L�SRZRGRZLH�]�JáyZQHJR�SRVW
SRZDQLD�ZQLH�OL� VSUDZ
� GR�6�GX�1DMZ\*-
V]HJR��Z\VW
SXM�F�R�Z\GDQLH�RU]HF]HQLD��*H�X]DVDGQLHQLH�SUDZQH�SU]HGVWDZLRQH�Z�W\FK
SLVPDFK��Z\MD�QLDM�FH�SU]\]QDQLH�OLFHQFML�D�W\P�VDP\P�RGHM�FLH�RG�SRSU]HGQLHM�SROLW\NL
SRGOHJD�XQLHZD*QLHQLX�]H�Z]JO
GX�QD�Eá�G�SUDZQ\��RUD]��*H�Z�]ZL�]NX�]�W\P�GHF\]MH�WH
SRZLQQ\�]RVWDü�XFK\ORQH.

12. 3RZRG]L�NZHVWLRQXM��VWZLHUG]HQLH��*H�Z\PDJDQLD�.RQZHQFML�V��QLH]JRGQH�]�DUW�����L���
7UDNWDWX��=JRGQLH�]�W\P�WZLHUG]���*H�SR�SLHUZV]H��SU]HSLV\�WH�QLH�PDM��]DVWRVRZDQLD�GR
KDQGOX�OHNDPL�RGXU]DM�F\PL�]�PRF\�DUW������7UDNWDWX��]H�Z]JO
GX�QD�WR��*H�.RQZHQFMD
]RVWDáD�SRGSLVDQD�]DQLP�:LHOND�%U\WDQLD�SU]\VW�SLáD�GR�:VSyOQRW��]D��DUW������7UDNWD�
WX� VWDQRZL�� *H� Ä3RVWDQRZLHQLD� QLQLHMV]HJR� 7UDNWDWX� QLH� QDUXV]DM�� SUDZ� L�RERZL�]NyZ
Z\QLNDM�F\FK�]�XPyZ�]DZDUW\FK�SU]HG�ZHM�FLHP�Z�*\FLH�QLQLHMV]HJR�7UDNWDWX�SRPL
G]\
MHGQ\P� OXE�ZL
FHM� SD�VWZDPL� F]áRQNRZVNLPL� ]� MHGQHM� VWURQ\�� RUD]� MHGQ\P� OXE�ZL
FHM
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SD�VWZDPL� WU]HFLPL� ]� GUXJLHM�� 7DN�ZL
F�� ]GDQLHP� SRZRGyZ��.RQZHQFMD�Z\PDJD�� DE\
XSU]HGQLH�UR]ZL�]DQLD�SUDZQH�SR]RVWDá\�Z�PRF\�

13. 3R�GUXJLH��SRZRG]L�XWU]\PXM���*H�QDZHW�MH�OL�SRVWDQRZLHQLD�DUW�����7UDNWDWX�PLDá\�]DVWo-
VRZDQLH��6HNUHWDU]�6WDQX�]�MHGQHM�VWURQ\�PyJá�SROHJDü�QD�SU]HSLVLH�DUW������DE\�X]DVDGQLü
QLH�XG]LHOHQLH� ILUPLH�*HQHULFV� OLFHQFML� QD� LPSRUW�� ]� GUXJLHM� ]D�� VWURQ\��SRZLQLHQ�ZF]e-
�QLHM� XSHZQLü� VL
�� *H� WU\E� SU]HWDUJX� PyJá� E\ü� ]DVWRVRZDQ\�� *H� E\á� RQ� ]JRGQ\
z�.RQZHQFM��L��*H�PR*OLZH�E\áR�]DSHZQLHQLH�VWDáR�FL�GRVWDZ�GLDPRUILQ\�GOD�3D�VWZRZHM
6áX*E\�=GURZLD�

14. :�WDNLFK�RWR�RNROLF]QR�FLDFK�V�G�NUDMRZ\�VNLHURZDá�QDVW
SXM�FH�S\WDQLD�GR�7U\EXQDáX�]
ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�
Ä���&]\�]JRGQLH�]� LQWHUSUHWDFM��DUW��������� L�����7UDNWDWX�(:*��SD�VWZR�F]áRQNRZVNLH
PD� SUDZR� RGPyZLü� XG]LHOHQLD� OLFHQFML�� Z\PDJDQHM� SU]H]� SUDZR� WHJR� SD�VWZD� F]áRQ�
NRZVNLHJR�� QD� LPSRUW� ]� LQQHJR� SD�VWZD� F]áRQNRZVNLHJR� OHNyZ� RGXU]DM�F\FK� DOER� SR�
FKRG]�F\FK�]��DOER�]QDMGXM�F\FK�VL
�Z�ZROQ\P�REURFLH�Z�W\P�GUXJLP�SD�VWZLH��QD�SRd-
VWDZLH�WHJR��*H
a) SRVWDQRZLHQLD�DUW�����GR����QLH�PDM��]DVWRVRZDQLD�GR�OHNyZ�RGXU]DM�F\FK�Z�]QDF]e-

QLX�OXE�]DNUHVLH�-HGQROLWHM�NRQZHQFML�R�OHNDFK�RGXU]DM�F\FK�]DZDUWHM����PDUFD������U�
w Nowym Jorku; i/lub

b) ]JRGQR�ü�]�.RQZHQFM��Z\PDJDáDE\�Z�SUDNW\FH�DUELWUDOQHJR�UR]G]LHOHQLD�NRQW\QJHn-
WyZ�PL
G]\� LPSRUW� L�Z\WZyUFyZ�NUDMRZ\FK�� L�OXE��*H� V\VWHP� NRQWUROL� SU]HZLG]LDQ\
Z�.RQZHQFML�E\áE\�Z�LQQ\P�SU]\SDGNX�PQLHM�HIHNW\ZQ\��L�OXE

c) Z�SU]\SDGNX��JG\�:VSyOQRWD�QLH�SU]\M
áD�*DGQHM�G\UHNW\Z\�DQL� LQQHJR�RJUDQLF]HQLD
KDQGOX�OHNDPL�RGXU]DM�F\PL��NWyUH�SR]ZROLá\E\�QD�RNUH�OHQLH�MHM�ÄMHGQ\P�WHU\WRULXP´
Z�]QDF]HQLX�DUW�����-HGQROLWHM�.RQZHQFML�L�]DEURQLHQLD�W\P�SD�VWZRP�F]áRQNRZVNLP�
NWyUH�SURGXNXM��OHNL�RGXU]DM�FH�LPSRUWX�OHNyZ�RGXU]DM�F\FK�]�LQQHJR�SD�VWZD�F]áRn-
NRZVNLHJR�� FR� ]DJUR]LáRE\� HJ]\VWHQFML� MHG\QHJR� OLFHQFMRQRZDQHJR� SURGXFHQWD� W\FK
OHNyZ�Z� WDNLP� SD�VWZLH� F]áRQNRZVNLP�� RUD]�� *H� SHZQR�ü� GRVWDZ� WDNLFK� OHNyZ� GOD
podstaZRZ\FK�FHOyZ�PHG\F]Q\FK�Z�W\P�SD�VWZLH�F]áRQNRZVNLP�E\áDE\�]DJUR*RQD"

���3\WDQLH�GRW\F]�FH�ZáD�FLZHM�LQWHUSUHWDFML�'\UHNW\Z\�5DG\�������]����JUXGQLD�����U��
�2-������/�����VWU�����]H�]PLDQDPL���±�&]\�RUJDQ�ZáDG]\�SXEOLF]QHM��RGSRZLHG]LDOQ\�]D
QDE\ZDQLH�SRGVWDZRZ\FK�OHNyZ�SU]HFLZEyORZ\FK�GR�X*\WNX�PHG\F]QHJR��MHVW�XSRZD*-
QLRQ\�GR�XZ]JO
GQLDQLD�SU]\�XG]LHODQLX�]DPyZLHQLD�QD�GRVWDZ\�WDNLHJR�OHNX��SRWU]HE\
SHZQR�FL�L�FL�JáR�FL�GRVWDZ"´

6WRVRZQR�ü�SRVWDZLRQ\FK�S\WD�

15. 3R�SLHUZV]H�� ]GDQLHP�.RPLVML� QLH�PD� SRWU]HE\� RGSRZLDGDü� QD� SU]HGVWDZLRQH� S\WDQLD�
SRQLHZD*�SLHUZV]H�S\WDQLH�GRW\F]\�]JRGQR�FL�]�SUDZHP�ZVSyOQRWRZ\P�SUDNW\NL��NWyUD
]RVWDáD� MX*� ]DQLHFKDQD�� L� NWyUD� REHMPRZDáD� ]DND]� LPSRUWX� GLDPRUILQ\� ]� LQQ\FK� SD�VWZ
F]áRQNRZVNLFK��RUD]�SRQLHZD*�Z�GUXJLP�S\WDQLX�RF]HNXMH�VL
��DE\�7U\EXQDá�GRNRQDá�Ln-
WHUSUHWDFML�SUDZD�ZVSyOQRWRZHJR�Z�VWRVXQNX�GR�F]\VWR�KLSRWHW\F]QHM�V\WXDFML��GRNáDGQLH
Z�V\WXDFML��JG\�LVWQLHMH�MX*�SURFHGXUD�SR]\VNLZDQLD�GLDPRUILQ\�Z�UDPDFK�G\UHNW\Z\�

16. 0R*QD�MHG\QLH�]DXZD*\ü��*H�6HNUHWDU]�6WDQX�GRV]HGá�GR�ZQLRVNX��*H�SUDNW\ND�SD�VWZo-
ZD�]DEUDQLDM�FD�LPSRUWX�GLDPRUILQ\�E\áD�VSU]HF]QD�]�SUDZHP�ZVSyOQRWRZ\P��SRQLHZD*
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PR*QD� E\áR� ]DJZDUDQWRZDü� SHZQR�ü� MHM� GRVWDZ� QD� U\QHN� :LHONLHM� %U\WDQLL�� ]JRGQLH
z�SUDZHP� ZVSyOQRWRZ\P� Z� UDPDFK� G\UHNW\Z\�� 3\WDQLD� ZVW
SQH� ]RVWDá\� ZL
F� ]DGDQH
w�FHOX� XPR*OLZLHQLD� V�GRZL�NUDMRZHPX�RNUH�OHQLD�� F]\� ]PLDQD� SUDNW\NL� NUDMRZHM� E\áD
U]HF]\ZL�FLH�NRQLHF]QD�Z�FHOX�GRVWRVRZDQLD�VL
�GR�SUDZD�ZVSyOQRWRZHJR��6�G�1DMZ\*-
V]\�E
G]LH�ZL
F�PXVLDá�RNUH�OLü��QD�SRGVWDZLH�RGSRZLHG]L�RWU]\PDQ\FK�QD�VZRMH�]DS\Wa-
QLD��F]\�]JRGQLH�]� MHJR�ZáDVQ\P�SUDZHP�NUDMRZ\P�GHF\]MH�6HNUHWDU]D�6WDQX�SRZLQQ\
E\ü�XFK\ORQH�]H�Z]JO
GX�QD�Eá�G�RGQRV]�F\�VL
�GR�SUDZD�

17. 'ODWHJR� WH*�QLQLHMV]\P�XG]LHOD�VL
�RGSRZLHG]L�QD�S\WDQLD�SU]HGVWDZLRQH�SU]H]�V�G�NUa-
jowy.

 Pytanie 1(a)

18. =DGDM�F�WR�S\WDQLH�V�G�NUDMRZ\�SUDJQLH�GRZLHG]LHü�VL
�F]\�DUW�����7UDNWDWX�PD�]DVWRVo-
ZDQLH�GR�SUDNW\NL�NUDMRZHM�]DEUDQLDM�FHM�LPSRUWX�OHNyZ�RGXU]DM�F\FK�REM
W\FK�.RQZHn-
FM��L�SRGOHJDM�F\FK�KDQGORZL�]JRGQLH�]�MHM�SRVWDQRZLHQLDPL�

19. =JRGQLH�]�RU]HF]HQLDPL�7U\EXQDáX�Z�VSUDZLH��������:ROI�SU]HFLZNR�+DXSW]ROODPW�'u-
esseldorf ([1982], ECR 3681) i sprawie 240/81 Einberger przeciwko Hauptzollamt Fre-
LEXUJ� �>����@�(&5�������� OHNL� RGXU]DM�FH� REM
WH�.RQZHQFM�� SRGOHJDM���ZH�ZV]\VWNLFK
SD�VWZDFK� F]áRQNRZVNLFK�� V]HUHJRZL� �URGNyZ� �FL�OH� UHJXOXM�F\FK� LFK� LPSRUW� L� PDUNe-
WLQJ��FR�PD�]DSHZQLü��*H�V��RQH�X*\ZDQH�Z�SD�VWZDFK�F]áRQNRZVNLFK�Z\á�F]QLH�GOD�Fe-
OyZ�IDUPDFHXW\F]Q\FK�L�PHG\F]Q\FK��]JRGQLH�]�.RQZHQFM��

20.  =JRGQLH�]�RU]HF]QLFWZHP�7U\EXQDáX��WRZDU\�SU]HZLH]LRQH�SU]H]�JUDQLF
�GOD�FHOyZ�WUDQs-
DNFML� KDQGORZ\FK� SRGOHJDM�� DUW�� ��� 7UDNWDWX�� EH]� Z]JO
GX� QD� QDWXU
� WDNLFK� WUDQVDNFML
(orzeczenie w sprawie C-2/90 Komisja przeciwko Belgii [1992] ECR I-4431, paragraf
�����3RQLHZD*�QDOH*��GR�SRZ\*V]HM�JUXS\�WRZDUyZ��OHNL�REM
WH�.RQZHQFM��L�SRGOHJDM�FH
VSU]HGD*\�QD�RNUH�ORQ\FK�Z�QLHM�ZDUXQNDFK��SRGOHJDM��DUW�����

21.  -HVW� UyZQLH*� XVWDORQ�� SUDNW\N�� RU]HF]QLF]��� *H�ZV]\VWNLH� �URGNL�� NWyUH�PRJ�� VWDQRZLü
SU]HV]NRG
�� SR�UHGQLR� OXE� EH]SR�UHGQLR�� U]HF]\ZL�FLH� OXE� SRWHQFMDOQLH�� GOD� KDQGOX�Ze-
ZQ�WU]�:VSyOQRW\�VWDQRZL��EDULHU
�Z�KDQGOX��RU]HF]HQLH�Z�6SUDZLH������3URFXUHXU�GX
Roi przeciwko Dasonville [1974] ECR 837).

22.  =JRGQLH� ]� W�� SUDNW\N��� SUDNW\ND� NUDMRZD� ]DEUDQLDM�FD� LPSRUWX� OHNyZ� SRGOHJD� DUW�� ��
7UDNWDWX��SRQLHZD*�ZSá\ZD�RQD�QD�KDQGHO�Z�Z\*HM�Z\PLHQLRQ\�VSRVyE�

23.  )DNW��*H��URGHN�WDNL�PyJá�]RVWDü�SU]\M
W\�QD�PRF\�XPRZ\�PL
G]\QDURGRZHM�SRSU]HG]a-
M�FHM�7UDNWDW� OXE�SU]\VW�SLHQLH�SD�VWZD�F]áRQNRZVNLHJR�RUD]��*H�SD�VWZR�F]áRQNRZVNLH
XWU]\PXMH�WDNL��URGHN�]JRGQLH�]�DUW�������SRPLPR�WHJR��*H�VWDQRZL�RQ�EDULHU
��QLH�Z\á�-
F]D�JR�VSRG�G]LDáDQLD�DUW������SRQLHZD*�DUW������VWRVXMH�VL
�W\ONR�Z�V\WXDFML��JG\�XPRZD
naNáDGD�QD�SD�VWZR�F]áRQNRZVNLH�]RERZL�]DQLH��NWyUH�MHVW�VSU]HF]QH�]�7UDNWDWHP�

24. :�RGSRZLHG]L�QD� WR�S\WDQLH�QDOH*\�]DWHP�VWZLHUG]Lü��*H�DUW�����7UDNWDWX�VWRVXMH�VL
�GR
SUDNW\NL�NUDMRZHM�]DEUDQLDM�FHM� LPSRUWX� OHNyZ�RGXU]DM�F\FK�REM
W\FK�NRQZHQFM�� L pod-
OHJDM�F\FK�VSU]HGD*\�QD�RNUH�ORQ\FK�Z�QLHM�ZDUXQNDFK�

 Pytanie 1(b)

25. =DGDM�F�WR�S\WDQLH��V�G�NUDMRZ\�SUDJQLH�]DVDGQLF]R�GRZLHG]LHü�VL
��F]\�DUW�����7UDNWDWX
QDOH*\�LQWHUSUHWRZDü��MDNR�R]QDF]DM�F\��*H�SD�VWZR�F]áRQNRZVNLH�PXVL�Z�SHáQL�ZSURZa-
G]Lü�Z� *\FLH� WDNLH� SRVWDQRZLHQLH� SRSU]H]� ]DSU]HVWDQLH� SUDNW\NL� NUDMRZHM� ]DEUDQLDM�FHM
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LPSRUWX�GLDPRUILQ\��Z�Z\SDGNX��JG\�FHOHP�WDNLHM�SUDNW\NL�MHVW��FR�RND]XMH�VL
�E\ü�QLe-
]JRGQH�]�SU]HSLVDPL�ZVSyOQRWRZ\PL��ZGUR*HQLH�SU]HSLVyZ�XPRZ\��WDNLHM�MDN�.RQZHn-
FMD� R� OHNDFK� RGXU]DM�F\FK�� NWyUD� ]RVWDáD� ]DZDUWD� SU]H]� SD�VWZR� F]áRQNRZVNLH� ] innym
SD�VWZHP� F]áRQNRZVNLP� RUD]� SD�VWZDPL� QLH�F]áRQNRZVNLPL�� SU]HG� ZHM�FLHP�Z� *\FLH
7UDNWDWX�OXE�SU]\VW�SLHQLHP�WHJR�SD�VWZD�F]áRQNRZVNLHJR�L�SU]HVWU]HJDQLH�NWyUHM�Z\Pa-
JDáRE\�ZSURZDG]HQLD� RJUDQLF]H�� LOR�FLRZ\FK�Z� VWRVXQNX� GR� ]DLQWHUHVRZDQ\FK� SU]Hd-
VL
ELRUVWZ�RUD]�ZSURZDG]HQLD�HIHNW\ZQHJR�V\VWHPX�NRQWUROL�

26. :� W\P� Z]JO
G]LH� QDOH*\� ]DXZD*\ü�� L*� MHVW� XVWDORQ�� SUDNW\N�� RU]HF]QLF]��� *H� DUW�� ��
7UDNWDWX�PD�SLHUZV]H�VWZR�SU]HG�ZV]HONLPL� VSU]HF]Q\PL�]�QLP�SU]HSLVDPL�SUDZD�NUa-
jowego.

27. -HGQDN*H��]JRGQLH�]�Z\MD�QLHQLHP�Z�VSUDZLH�&��������/HY\�>����@�(&5�,�������FHOHP
DUW������XVW����7UDNWDWX�MHVW�Z\MD�QLHQLH��]JRGQLH�]�]DVDGDPL�SUDZD�PL
G]\QDURGRZHJR�
*H�VWRVRZDQLH�7UDNWDWX�QLH�ZSá\ZD�QD�]RERZL�]DQLH�SD�VWZD�F]áRQNRZVNLHJR��R�NWyU\P

PRZD��GRW\F]�FH�SU]HVWU]HJDQLD�SUDZ�SD�VWZ�QLH�F]áRQNRZVNLFK�Z\QLNDM�F\FK�]�ZF]e-
�QLHMV]HM�XPRZ\�RUD]�QD�SU]HVWU]HJDQLH�Z\QLNDM�F\FK�]�QLHM�]RERZL�]D��

28. 7DN�ZL
F��DE\�]DGHF\GRZDü��F]\�SU]HSLV�:VSyOQRW\�PR*H�E\ü�SR]EDZLRQ\�PRF\�SUDw-
QHM�SU]H]�ZF]H�QLHMV]��XPRZ
�PL
G]\QDURGRZ���NRQLHF]QH�MHVW�]EDGDQLH�F]\�XPRZD�Wa-
ND�QDNáDGD�QD�GDQH�SD�VWZR�F]áRQNRZVNLH�]RERZL�]DQLD��NWyU\FK�Z\SHáQLDQLH�PR*H�E\ü
ZFL�*�Z\PDJDQH�SU]H]�SD�VWZD�QLH�F]áRQNRZVNLH�E
G�FH�VWURQDPL�WDNLHM�XPRZ\��RU]e-
F]HQLH�Z�VSUDZLH�/HY\��F\WRZDQH�SRZ\*HM��SDUDJUDI�����

29. -HGQDN*H��Z�SRVW
SRZDQLX�R�XG]LHOHQLH�RU]HF]HQLD�ZVW
SQHJR��Z�JHVWLL�V�GX�NUDMRZHJR
a�QLH� 7U\EXQDáX�� MHVW� RNUH�OHQLH�� NWyUH� ]RERZL�]DQLD� V�� QDáR*RQH� SU]H]� ZF]H�QLHMV]�
XPRZ
�PL
G]\QDURGRZ��QD�GDQH�SD�VWZR�F]áRQNRZVNLH�RUD]�RNUH�OHQLH�LFK�]DNUHVX��FR

z�NROHL�SR]ZROL�QD�RNUH�OHQLH�]DNUHVX�Z�MDNLP�XQLHPR*OLZLDM��RQH�]DVWRVRZDQLH�$UW����
L����7UDNWDWX��RU]HF]HQLH�Z�VSUDZLH�/HY\��F\WRZDQH�SRZ\*HM��SDUDJUDI�����

30. 'ODWHJR� WH*� Z� JHVWLL� V�GX� NUDMRZHJR� OH*\� ]EDGDQLH�� F]\� ]JRGQR�ü� ]� .RQZHQFM�
w�RGQLHVLHQLX�GR�SD�VWZ�QLH�F]áRQNRZVNLFK�Z\PDJD�ZSURZDG]HQLD�RJUDQLF]H�� LOR�Fio-
Z\FK�Z�VWRVXQNX�GR�]DLQWHUHVRZDQ\FK�SU]HGVL
ELRUVWZ��RUD]�F]\�SR]ZROHQLH�QD� LPSRUW
XQLHPR*OLZLDáRE\�SD�VWZX�F]áRQNRZVNLHPX�VSUDZRZDQLH�]DNUHVX�NRQWUROL�Z\PDJDQHJR
.RQZHQFM��

31. :�WUDNFLH�SRVW
SRZDQLD�:LHOND�%U\WDQLD�VWZLHUG]LáD��*H�.RQZHQFMD�GR]ZDODáD��DE\�SD�-
VWZD� V\JQDWDULXV]H� ]DEUDQLDá\� LPSRUWX� OHNyZ� RGXU]DM�F\FK� QD� LFK� WHU\WRULXP�� DOH� QLH
Z\PDJDáD��DE\�SU]\M
á\�WDNL��URGHN�

32. -H�OL�FKRG]L�R�WR�]DJDGQLHQLH��NLHG\�XPRZD�PL
G]\QDURGRZD�SR]ZDOD��DOH�QLH�Z\PDJD�
DE\� SD�VWZR� F]áRQNRZVNLH� SU]\M
áR� �URGHN�� NWyU\� ]GDMH� VL
� E\ü� VSU]HF]Q\� ]� SUDZHP
:VSyOQRWRZ\P��SD�VWZR�F]áRQNRZVNLH�PXVL�SRZVWU]\PDü�VL
�RG�SU]\MPRZDQLD�WDNLHJR
�URGND�

33. :�RGSRZLHG]L�QD�WR�S\WDQLH�QDOH*\�]DWHP�VWZLHUG]Lü��*H�DUW�����7UDNWDWX�QDOH*\�LQWHUSUe-
WRZDü� MDNR� REOLJXM�F\� SD�VWZR� F]áRQNRZVNLH� GR� ]DSHZQLHQLD�� *H� SRVWDQRZLHQLH� WDNLH
RERZL�]XMH�Z�SHáQL��SRSU]H]�]DSU]HVWDQLH�VSU]HF]QHM�]�QLP�SUDNW\NL�NUDMRZHM��FK\ED��*H
SUDNW\ND� WDND� MHVW� NRQLHF]QD� ]H�Z]JO
GX� QD� RERZL�]HN� WDNLHJR� SD�VWZD� F]áRQNRZVNLH�
JR� GR� SU]HVWU]HJDQLD� MHJR� ]RERZL�]D�� ZREHF� SD�VWZ� QLH�F]áRQNRZVNLFK�� RNUH�ORQ\FK
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Z�XPRZLH�]DZDUWHM�SU]HG�ZHM�FLHP�Z�*\FLH�7UDNWDWX�OXE�SU]\VW�SLHQLHP�WDNLHJR�SD�VWZD
F]áRQNRZVNLHJR�

 Pytanie 1(c)

34. =DGDM�F� WR� S\WDQLH� V�G�NUDMRZ\�SUDJQLH� GRZLHG]LHü� VL
�� F]\� SD�VWZR� F]áRQNRZVNLH�PD
SUDZR� RGPyZLü� XG]LHOHQLD� OLFHQFML� QD� LPSRUW� OHNyZ� RGXU]DM�F\FK� ]� LQQHJR� SD�VWZD
F]áRQNRZVNLHJR�QD�SRGVWDZLH�WHJR��*H�LPSRUW�WDNLFK�OHNyZ�]�LQQHJR�SD�VWZD�F]áRQNRw-
VNLHJR�]DJUD*D� LVWQLHQLX� MHG\QHJR� OLFHQFMRQRZDQHJR�SURGXFHQWD�Z�SLHUZV]\P�SD�VWZLH
L�]DJUD*D�SHZQR�FL�GRVWDZ�GLDPRUILQ\�GOD�FHOyZ�PHG\F]Q\FK�

35. $UW�� ��� 7UDNWDWX� SR]ZDOD� SD�VWZX� F]áRQNRZVNLHPX� QD� XWU]\PDQLH� OXE� ZSURZDG]HQLH
�URGNyZ�]DEUDQLDM�F\FK�OXE�RJUDQLF]DM�F\FK�KDQGHO��MH�OL��URGNL�WH�V��X]DVDGQLRQH��PL
-
G]\�LQQ\PL��]DVDGDPL�PRUDOQR�FL�SXEOLF]QHM��SROLW\N��VSRáHF]Q���EH]SLHF]H�VWZHP�Sub-
OLF]Q\P� OXE� RFKURQ�� ]GURZLD� L� *\FLD� OXG]L�� RUD]� SRG� ZDUXQNLHP�� *H� QLH� VWDQRZL�� RQH
�URGNyZ�DUELWUDOQHM�G\VNU\PLQDFML� OXE�XNU\W\FK�UHVWU\NFML�Z�KDQGOX�ZHZQ�WU]�ZVSyOQo-
towym.

36. -DN�Z\QLND�MDVQR�]�RU]HF]QLFWZD�7U\EXQDáX��DUW�����RGQRVL�VL
�GR��URGNyZ�R�QDWXU]H�QLH�
ekonomicznej (orzeczenie w Sprawie 238/82 Duphar i Inni przeciwko Holandii [1984]
(&5�������1LH�PR*QD�ZL
F�X]DVDGQLü��URGND�RJUDQLF]DM�FHJR�KDQGHO�ZHZQ�WU]�:VSyO�
QRW\� SUDJQLHQLHP� SD�VWZD� F]áRQNRZVNLHJR� ]DJZDUDQWRZDQLD� LVWQLHQLD� SU]HdVL
ELRU�
stwa.

37. =�GUXJLHM�]D��VWURQ\��SRWU]HED�]DJZDUDQWRZDQLD�SHZQR�FL�GRVWDZ�GOD�SRGVWDZRZ\FK�So-
WU]HE�PHG\F]Q\FK�Z�GDQ\P�SD�VWZLH�PR*H��]JRGQLH�]�DUW�����7UDNWDWX��X]DVDGQLü�EDULHU

Z�KDQGOX�ZHZQ�WU]�ZVSyOQRWRZ\P��MH�OL�FHOHP�WDNLP�MHVW�RFKURQD�]GURZLD�L�*\FLD�OXG]L�

38. 1DOH*\�MHGQDN�PLHü�QD�XZDG]H��*H�Z\M�WHN�SU]HZLG]LDQ\�Z�DUW�����QLH�PR*H�VWRVRZDü�VL

GR�SU]HSLVyZ�OXE�SUDNW\N�NUDMRZ\FK��MH�OL�]GURZLH�OXE�*\FLH�OXG]L�PR*H�E\ü�HIHNW\ZQLH
FKURQLRQH� SU]\� ]DVWRVRZDQLX� �URGNyZ� PQLHM� UHVWU\NF\MQ\FK� ZREHF� KDQGOX� ZHZQ�WU]�
ZVSyOQRWRZHJR��SDWU]��Z�V]F]HJyOQR�FL��RU]HF]HQLH�Z�6SUDZLH��������'H�3HLMSHU�>����@
ECR 613, paragraf 17).

39. :�RGSRZLHG]L�QD�WR�S\WDQLH�QDOH*\�]DWHP�VWZLHUG]Lü��*H�SUDNW\ND�NUDMRZD�SROHJDM�FD�QD
RGPRZLH�OLFHQFML�QD�LPSRUW�OHNyZ�]�LQQHJR�SD�VWZD�F]áRQNRZVNLHJR�QLH�SRGOHJD�Z\M�t-
NRZL��R�NWyU\P�PRZD�Z�DUW�����7UDNWDWX��MH�OL� MHVW�RQD�RSDUWD�QD�SRWU]HELH�RFKURQ\�LVt-
QLHQLD�SU]HGVL
ELRUVWZD��Z\M�WHN�WDNL�PR*H�MHGQDN�PLHü�]DVWRVRZDQLH��MH�OL�]GURZLH�L�*y-
cie ludzi wymaga zapewnienia pewnych dostaw leków dla podstawowych celów me-
G\F]Q\FK�� FR� QLH� PR*H� E\ü� RVL�JQL
WH� UyZQLH� HIHNW\ZQLH� SU]\� ]DVWRVRZDQLX� �URGNyZ
PQLHM�UHVWU\NF\MQ\FK�GOD�KDQGOX�ZHZQ�WU]�ZVSyOQRWRZHJR�

 Pytanie 2

40. =DGDM�F� WR�S\WDQLH�V�G�NUDMRZ\�SUDJQLH�XSHZQLü�VL
��*H�RUJDQ\�RNUH�ORQH�SU]H]�SUDZo-
GDZVWZR� ZVSyOQRWRZH� GRW\F]�FH� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�� Z�V]F]HJyOQR�FL
SU]H]�'\UHNW\Z
�������PRJ���GOD�SRWU]HE�SR]\VNDQLD�GLDPRUILQ\��XG]LHOLü�]DPyZLHQLD
QD� SRGVWDZLH� NU\WHULXP�PR*OLZR�FL� SU]HGVL
ELRUVWZ� ELRU�F\FK� XG]LDá� Z� SU]HWDUJX�� ]a-
JZDUDQWRZDQLD�SD�VWZX�SHZQR�FL�L�FL�JáR�FL�GRVWDZ��

41. $UW�����XVW����'\UHNW\Z\�������VWDQRZL��FR�QDVW
SXMH�
Ä.U\WHULDPL��QD�SRGVWDZLH�NWyU\FK�]DPDZLDM�F\�PR*H�XG]LHOLü�]DPyZLHQLD�V�����
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a) (...)
b) DOER�� JG\� QDVW
SXMH� Z\EyU� RIHUW\� QDMNRU]\VWQLHMV]HM� HNRQRPLF]QLH�� Uy*QH� NU\WHULD

]ZL�]DQH� ]� GDQ\P�]DPyZLHQLHP��Z� V]F]HJyOQR�FL� FHQD�� F]DV��Z� MDNLP� GRVWDZD�PD
E\ü�]UHDOL]RZDQD��NRV]W\�ELH*�FH��RSáDFDOQR�ü�� MDNR�ü��HVWHW\ND�� IXQNFMRQDOQR�ü�� VHr-
wis i wsparcie techniczne.”

42. =JRGQLH�]�RU]HF]HQLHP�7U\EXQDáX�Z�6SUDZLH�������%HHQWMHV�SU]HFLZNR�+RODQGLL�>����@
(&5�������Z\ELHUDM�F�RIHUW
�QDMNRU]\VWQLHMV]��HNRQRPLF]QLH��RUJDQ\�]DPDZLDM�FH�PRJ�
Z\EUDü�NU\WHULD�� MDNLH�]DPLHU]DM��]DVWRVRZDü�� MHGQDN�LFK�Z\EyU�PR*H�RGQRVLü�VL
� W\ONR
GR�NU\WHULyZ�PDM�F\FK�QD�FHOX�Z\EyU�QDMEDUG]LHM�NRU]\VWQHM�HNRQRPLF]QLH�RIHUW\�

43. 2U]HF]HQLH�WR��NWyUH�GRW\F]\�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��GRW\F]\�Uyw-
QLH*�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��Z�VWRSQLX�Z�MDNLP�QLH�PD�UR]ELH*QR�FL�SRG�W\P
Z]JO
GHP�SRPL
G]\�W\PL�GZRPD�W\SDPL�]DPyZLH��

44. =�SRZ\*V]HJR�Z\QLND��*H�SHZQR�ü�GRVWDZ�MHVW�MHGQ\P�]�NU\WHULyZ��MDNLH�PRJ��E\ü�EUDQH
SRG�XZDJ
�]JRGQLH�]�DUW�����G\UHNW\Z\��Z�FHOX�RNUH�OHQLD�QDMEDUG]LHM�NRU]\VWQHM�HNRQo-
micznie oferty na dostawy, stosownym organom, produktu takiego jak rozpatrywany
Z�SRVW
SRZDQLX�JáyZQ\P�

45. -HGQDN*H��Z� WDNLP�Z\SDGNX�SHZQR�ü�GRVWDZ�PXVL�E\ü�Z\UD(QLH�ZVND]DQD� MDNR�NU\We-
rium udzielenia zamówienia, zgodnie z art. 25 ust. 2 Dyrektywy 77/62, który stanowi, co
QDVW
SXMH��Ä����]DPDZLDM�F\�RERZL�]DQ\�MHVW�Z\PLHQLü��Z�GRNXPHQWDFML�]DPyZLHQLD�OXE
Z�RJáRV]HQLX�ZV]\VWNLH�NU\WHULD��NWyUH�]DPLHU]D�VWRVRZDü��-H*HOL�WR�PR*OLZH�]DPDZLDM�-
F\�RERZL�]DQ\�MHVW�MH�Z\PLHQLü�Z�NROHMQR�FL�Z\QLNDM�FHM�]�SU]\SLV\ZDQHJR�LP�]QDF]e-
nia.”

46. 5]�G� 3RUWXJDOLL� GRZRG]L� MHGQDN�� *H� VSHFMDOQ\� FKDUDNWHU� GLDPRUILQ\�� Z�V]F]HJyOQR�FL
Z�]DNUHVLH��URGNyZ�EH]SLHF]H�VWZD��MDNLH�PXV]��E\ü�SU]HVWU]HJDQH��DE\�]DSRELHJDü�QLe-
uprawnionemu obrotowi produktem, uzasadnia udzielanie zamówienia wybranemu do-
VWDZF\� EH]� VWRVRZDQLD� ]DSURV]H�� GR� XG]LDáX�Z� SU]HWDUJX� RJUDQLF]RQ\P� OXE� QLHRJUDQi-
F]RQ\P��2SLHUD�RQ�VZRM��RSLQL
�QD�DUW����XVW����G\UHNW\Z\��]�ZSURZDG]RQ\PL�]PLDQDPL�
NWyU\�SU]HZLGXMH��L*�
 Ä=DPDZLDM�F\�PRJ��XG]LHODü�]DPyZLH��QD�GRVWDZ\�Z�UDPDFK�SURFHGXU\�QHJRFMDF\MQHM
EH]�XSU]HGQLHM�SXEOLNDFML�RJáRV]HQLD�Z�QDVW
SXM�F\FK�SU]\SDGNDFK�

 (...)
 MH*HOL� SU]HGPLRW� GRVWDZ\�� ]� SU]\F]\Q� WHFKQLF]Q\FK� Ä����PR*H� E\ü�Z\SURGXNRZDQ\� OXE
GRVWDUF]RQ\�W\ONR�SU]H]�RNUH�ORQHJR�GRVWDZF
��´

47. 5]�G�)UDQFXVNL��RSLHUDM�F�VZRM��DQDOL]
�QD�DUW����XVW����SNW��J��G\UHNW\Z\��Z�MHM�ZHUVML
RU\JLQDOQHM��NWyUD�SR]ZDOD�QD�XG]LHODQLH�]DPyZLH��Z\EUDQHPX�GRVWDZF\�
 ÄJG\�WRZDU\�V��X]QDQH�]D�WDMQH�OXE�JG\�LFK�GRVWDZLH�PXV]��WRZDU]\V]\ü�VSHFMDOQH��URGNL
RVWUR*QR�FL� ]JRGQLH� ]� SU]HSLVDPL� RNUH�ORQ\PL� SU]H]� XVWDZ
�� UR]SRU]�G]HQLH� OXE� ]DU]�-
G]HQLH� DGPLQLVWUDF\MQH�RERZL�]XM�FH�Z�GDQ\P�SD�VWZLH� F]áRQNRZVNLP�� OXE�NLHG\�Zy-
PDJD�WHJR�RFKURQD�SRGVWDZRZ\FK�LQWHUHVyZ�WHJR�SD�VWZD�´�
 dochodzi do takiego samego wniosku.

48. :�RGQLHVLHQLX�GR�W\FK�DUJXPHQWyZ�7U\EXQDá�SU]\SRPLQD��L*�]DZV]H�XWU]\P\ZDá��SDWU]�
najnowsze orzecznictwo, orzeczenie w sprawie C-328/92 Komisja przeciwko Hiszpanii
>����@�(&5�,�������SDUDJUDI������*H�DUW����WHM�G\UHNW\Z\��]�Sy(QLHMV]\PL�]PLDQDPL��NWy�



7HNVW\�RU]HF]H�

188

U\�SU]HZLGXMH�Z\M�WHN�RG�RJyOQ\FK�]DVDG��Z�FHOX�]DSHZQLHQLD�HIHNW\ZQR�FL�SUDZ�XVWD�
noZLRQ\FK� SU]H]� 7UDNWDW� Z� ]DNUHVLH� ]DPyZLH�� SXEOLF]Q\FK�� PXVL� E\ü� LQWHUSUHWRZDQ\
Z�VSRVyE��FLVá\�

49. ,QIRUPDFMH� GRVWDUF]RQH� 7U\EXQDáRZL� QLH� JZDUDQWXM�� QD� REHFQ\P� HWDSLH� Z\FL�JQL
FLD
ZQLRVNyZ�� *H� VSHF\ILF]QD� QDWXUD� GLDPRUILQ\� RUD]� �URGNL� EH]SLHF]H�VWZD�� MDNLH� QDOH*\
SRGM�ü��DE\�]DSRELHF�QLHXSUDZQLRQHPX�REURWRZL�W\P�OHNLHP�XQLHPR*OLZLDM��XG]LHOHQLH
zamówienia w drodze przetargu ograniczonego lub nieograniczonego. Wprost przeciw-
QLH��]GROQR�ü�RIHUHQWD�GR�VWRVRZDQLD�ZáD�FLZ\FK��URGNyZ�RVWUR*QR�FL�PRJáDE\�E\ü�EUa-
QD�SRG�XZDJ
��MDNR�NU\WHULXP�XG]LHODQLD�]DPyZLHQLD��]JRGQLH�]�DUW�����G\UHNW\Z\�

50. 0DM�F�QD�XZDG]H�SRZ\*V]H�Z]JO
G\��RGSRZLHG(�QD�GUXJLH�S\WDQLH�PXVL�EU]PLHü��L*�'y-
UHNW\Z
� ������QDOH*\� LQWHUSUHWRZDü�� MDNR�XSRZD*QLDM�F�� RUJDQ\�Z�QLHM� RNUH�ORQH�� SUa-
JQ�FH� SR]\VNDü� GLDPRUILQ
� GR� XG]LHODQLD� ]DPyZLH�� QD� SRGVWDZLH� ]GROQR�FL� SU]HGVL
-
ELRUVWZD� ELRU�FHJR� XG]LDá�Z� SU]HWDUJX� GR� ]DSHZQLHQLD� SHZQ\FK� L� FL�Já\FK� GRVWDZ� GOD
SD�VWZD�F]áRQNRZVNLHJR��NWyUHJR�VSUDZD�GRW\F]\�

 Decyzja  w  sprawie  kosztów

 Koszty
51. .RV]W\�SRQLHVLRQH�SU]H]�:LHON��%U\WDQL
��5]�G�)UDQFXVNL�� ,UODQGL
��5]�G�3RUWXJDOVNL�RUD]

.RPLVM
�:VSyOQRW�(XURSHMVNLFK��NWyUH�SU]HVáDá\�VZRMH�REVHUZDFMH�7U\EXQDáRZL�QLH�SRGOH�
JDM��]ZURWRZL��3RQLHZD*�SRVW
SRZDQLH�WR�MHVW�GOD�VWURQ�SRVW
SRZDQLD�JáyZQHJR�HWDSHP�So-
VW
SRZDQLD�SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�Z�VSUDZLH�NRV]WyZ�OH*\�Z�JHVWLL�WHJR�V�GX�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à�
Z�RGSRZLHG]L�QD�S\WDQLD�VNLHURZDQH�GR�QLHJR�SU]H]�6�G�1DMZ\*V]\��:\G]LDá�àDZ\�.UyOHw-
VNLHM�GHF\]M��]�GQLD����F]HUZFD������U���QLQLHMV]\P�RU]HND�
1. $UW�����7UDNWDWX�(:*�VWRVXMH�VL
�GR�SUDNW\NL�NUDMRZHM�]DEUDQLDM�FHM�LPSRUWX�OHNyZ�RGu-

U]DM�F\FK�REM
W\FK�-HGQROLW��NRQZHQFM��R�OHNDFK�RGXU]DM�F\FK z 1961 r. i sprzedawanych
na mocy tej Konwencji.

2. $UW�����7UDNWDWX�(:*�QDOH*\�LQWHUSUHWRZDü��MDNR�Z\PDJDM�F\�RG�SD�VWZD�F]áRQNRZVNLe-
JR��DE\�]DSHZQLáR��*H�SRVWDQRZLHQLH�WR�PD�SHáQ��PRF�RERZL�]XM�F��SRSU]H]�]DSU]HVWDQLH
VWRVRZDQLD�VSU]HF]Q\FK�]�QLP�SUDNW\N�NUDMRZ\FK��FK\ED��*H�SUDNW\NL�WDNLH�Z\QLNDM��]�]o-
ERZL�]D��SD�VWZD�F]áRQNRZVNLHJR�ZREHF�SD�VWZ�QLH�F]áRQNRZVNLFK�RNUH�ORQ\FK�Z�XPR�
ZLH�]DZDUWHM�SU]HG�ZHM�FLHP�Z�*\FLH�7UDNWDWX�OXE�SU]\VW�SLHQLHP�WDNLHJR�SD�VWZD�F]áRn-
kowskiego.

3. 3UDNW\ND�NUDMRZD�SROHJDM�FD�QD�RGPDZLDQLX� OLFHQFML�QD� LPSRUW� OHNyZ�RGXU]DM�F\FK�]�Ln-
QHJR�SD�VWZD�F]áRQNRZVNLHJR�QLH�SRGOHJD�Z\M�WNRP��R�NWyU\FK�PRZD�Z�DUW�����7UDNWDWX
(:*��MH�OL�MHVW�RQD�RSDUWD�QD�SRWU]HELH�]DSHZQLHQLD�SU]HWUZDQLD�SU]HGVL
ELRUVWZX��Z\M�-
WHN�WDNL�PR*H�MHGQDN�PLHü�]DVWRVRZDQLH��MH�OL�RFKURQD�]GURZLD�L�*\FLD�OXG]NLHJR�Z\PDJD
RFKURQ\�SHZQHJR�(UyGáD�OHNyZ�GOD�SRGVWDZRZ\FK�SRWU]HE�PHG\F]Q\FK��D�FHO�WHQ�QLH�PR*H
E\ü�RVL�JQL
W\�UyZQLH�HIHNW\ZQLH�SU]\�]DVWRVRZDQLX��URGNyZ�PQLHM�UHVWU\NF\MQ\FK�ZREHF
KDQGOX�ZHZQ�WU]�ZVSyOQRWRZHJR�
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4. '\UHNW\ZD�5DG\� ������((&� ]� GQLD� ��� JUXGQLD� ����� U�� GRW\F]�FD� NRRUG\QDFML� SURFHGXU
XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\�� ]H� ]PLDQDPL�ZSURZDG]RQ\PL� SU]H]� 'y-
UHNW\Z
�5DG\��������((&�]����PDUFD������U���SRZLQQD�E\ü�LQWHUSUHWRZDQD�MDNR�XSRZD*-
QLDM�FD�RUJDQ\��NWyU\FK�GRW\F]\��SUDJQ�FH�X]\VNDü�GLDPRUILQ
��GR�XG]LHODQLD�]DPyZLH��QD

SRGVWDZLH�NU\WHULXP�PR*OLZR�FL�SU]HGVL
ELRUVWZD�XF]HVWQLF]�FHJR�Z�SU]HWDUJX�GR��ZLDd-
F]HQLD�SHZQ\FK�L�FL�Já\FK�GRVWDZ�GOD�GDQHJR�SD�VWZD�F]áRnkowskiego.

������25=(&=(1,(��75<%81$à8��=��'1,$������6,(531,$��������5�
W  SPRAWIE  C-433/93

Komisja Wspólnot Europejskich przeciwko Republice Federalnej Niemiec.
3RVW
SRZDQLH�ZREHF�SD�VWZ�F]áRQNRZVNLFK�]�SRZRGX�QLH�Z\ZL�]\ZDQLD�VL
�]H�]RERZL�]D�

Zamówienia publiczne na wykonanie robót budowlanych i dostawy
Sprawa C-433/93
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL�]������U��V��,�����

Streszczenie

1. :�SRVW
SRZDQLX�ZV]F]
W\P�QD�SRGVWDZLH�DUW������7UDNWDWX�Z�SU]HGPLRFLH�VWZLHUG]HQLD��*H

SD�VWZR�F]áRQNRZVNLH�QLH�]DSHZQLZV]\�SUDZLGáRZHJR�ZGUR*HQLD�G\UHNW\Z\�QLH�Z\ZL�]DáR

VL
�]H�VZRLFK�]RERZL�]D���SRSUDZNL�ZQLHVLRQH�GR�SUDZD�NUDMRZHJR�V��EH]�]QDF]HQLD�GOD

FHOyZ� Z\GDQLD� RU]HF]HQLD�� MH*HOL� QLH� ZHV]á\� Z� *\FLH� SU]HG� XNR�F]HQLHP� RNUHVX� RNUe��

lonego w umotywowanej opinii.

2. :GUR*HQLH� G\UHNW\Z\� GR� SUDZD� NUDMRZHJR� QLHNRQLHF]QLH� Z\PDJD�� E\� MHM� SRVWDQRZLHQLD

E\á\� ZGUR*RQH� GRVáRZQLH� GR� NUDMRZHJR� SRU]�GNX� SUDZQHJR�� D� RJyOQ\� NRQWHNVW� SUDZQ\�

Z�]DOH*QR�FL�RG�WUH�FL�G\UHNW\Z\��PR*H�E\ü�Z\VWDUF]DM�F\��SRG�ZDUXQNLHP��*H�U]HF]\ZL�FLH

JZDUDQWXMH�RQ�SHáQH� ]DVWRVRZDQLH�G\UHNW\Z\�Z� VSRVyE�RGSRZLHGQLR�SU]HMU]\VW\� L� SUHFy-

]\MQ\�RUD]�WDNL��*H�LOHNURü�G\UHNW\ZD�PD�VWZRU]\ü�SUDZD�SRGPLRWRZH�GOD�RVyE�IL]\F]Q\FK�

PRJ�� RQH� ]� QLFK�Z�SHáQL� NRU]\VWDü� L�� MH*HOL� ]DMG]LH� WDND�SRWU]HED�� SRZRá\ZDü� VL
� QD� QLH

SU]HG�V�Gami krajowymi.

3. -H*HOL� FKRG]L� R� ]DVDG\� GRW\F]�FH� XF]HVWQLFWZD�Z� SU]HWDUJDFK� RUD]� ]DVDG\� SXEOLNRZDQLD
RJáRV]H�� R� ]DPyZLHQLDFK�� NWyUH� V�� ]DZDUWH� Z� G\UHNW\ZDFK� NRRUG\QXM�F\FK� SURFHGXU\

XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK��WR�RFKURQD�Z�WHQ�VSRVyE�VWZRU]RQD�E\áDE\�QLHVNXWHF]QD�

MH*HOL�RIHUHQW�QLH�PyJáE\�SRZRá\ZDü�VL
�QD� WH�SU]HSLV\�Z�VSRU]H�]� LQVW\WXFM��XG]LHODM�F�

]DPyZLHQLD�SXEOLF]QHJR��L�MH*HOL�WR�NRQLHF]QH��SRVWDZLü�]DU]XW�QDUXV]HQLD�W\FK�SU]HSLVyZ

SU]HG�V�GHP�NUajowym.

4. Postanowienia prawa krajowego zastosowane jedynie w postaci zasad administracyjnych,

NWyUH�QLH� SU]\]QDM�� RVRERP� IL]\F]Q\P�*DGQ\FK�SUDZ��QD� NWyUH�PRJá\E\� VL
� RQH�SRZRáDü

SU]HG�V�GDPL�NUDMRZ\PL��QLH�JZDUDQWXM��SHáQHJR�ZGUR*HQLD�G\UHNW\Z\�

5. $UW�� ���� XVW�� �� 7UDNWDWX� VWDQRZL��*H� G\UHNW\Z\�:VSyOQRW\� PXV]�� E\ü� ZSURZDG]DQH� Z

*\FLH�SRSU]H]�RGSRZLHGQLH�G]LDáDQLD�ZGUR*HQLRZH�SRGM
WH�SU]H]�SD�VWZD�F]áRQNRZVNLH�
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-HG\QLH�Z�RNUH�ORQ\FK�RNROLF]QR�FLDFK��V]F]HJyOQLH�ZWHG\��JG\�SD�VWZR�F]áRQNRZVNLH�QLH

SRGM
áR� Z\PDJDQ\FK� NURNyZ� OXE� SRGM
áR� G]LDáDQLD� QLH]JRGQH� ]� G\UHNW\Z��� 7U\EXQDá

X]QDá�SUDZR�SRGPLRWyZ�GRWNQL
W\FK�QD�VNXWHN� WDNLHJR�QDUXV]HQLD�SUDZD�GR�SRZRá\Za-

QLD�VL
�QD�G\UHNW\Z
�Z�VNDUJDFK�SU]HFLZNR�WHPX�SD�VWZX��7D�PLQLPDOQD�JZDUDQFMD��Zy-

QLNDM�FD�]�ZL�*�FHJR�FKDUDNWHUX�]RERZL�]D���QDáR*RQ\FK�QD�SD�VWZD�F]áRQNRZVNLH�So-

SU]H]�G\UHNW\Z\�QD�PRF\�DUW������XVW�����QLH�PR*H�XVSUDZLHGOLZLDü�SD�VWZ�XFK\ODM�F\FK

VL
�RG�RERZL�]NX�SRGM
FLD�Z�RGSRZLHGQLP�F]DVLH�G]LDáD��ZGUR*HQLRZ\FK�GOD�VSHáQLHQLD

celów dyrektyw.

Strony

W Sprawie C-433/95
.RPLVMD�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQD�SU]H]�+HQGULND�9DQ�/LHUD��UDGF
�SUDZQHJR

RUD]�$QJHO
� %DUGHQKHSU]HFLZNRHU�� ]� %LXUD� 3UDZQHJR�.RPLVML�� G]LDáDM�F\FK�Z� FKDUDNWHU]H

SHáQRPRFQLNyZ�� ]� DGUHVHP� GOD� GRU
F]H�� Z� /XNVHPEXUJX�Z� ELXU]H� &DUORVD� *RPH]D� GH� OD

&UX]��WDN*H�]�%LXUD�3UDZQHJR�.RPLVML��:DJQHU�&HQWUH��.LUFKEHUJ�

wnioskodawca,
przeciwko
Republice Federalnej Niemiec, reprezentowanej przez Kay Hailbronner, profesora z Uniwer-
sytetu w Konstanz, i Bernd Kloke, Regirungsrat w Federalnym Ministerstwie Gospodarki,
G]LDáDM�F\FK�Z�FKDUDNWHU]H�SHáQRPRFQLNyZ,
pozwanemu

:1,26(.�R�VWZLHUG]HQLH��L*�QLH�SRGHMPXM�F��E�G(�QLH�LQIRUPXM�F�R�SRGM
FLX�Z�SU]HZLG]La-
Q\P� SU]H]� SUDZR� WHUPLQLH�� G]LDáD�� NRQLHF]Q\FK� GOD� VSHáQLHQLD� Z\PDJD�� '\UHNW\Z\

������((&��]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD����PDUFD������ U���NRRU�

dyQXM�FHM�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\� L�RGU]XFDM�F�SHZQH�SRV�
tanowienia Dyrektywy 80/767/EEC (OJ 1988, L 127, s. 1) oraz wymagania Dyrektywy
�������((&�� ]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD���� OLSFD������ U��� GRWy-
F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\�EXGRZODQH��5HSu-
EOLND�)HGHUDOQD�1LHPLHF�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�XSU]HGQLR�]�7UDNWDWX

EWG, teraz z Traktatu WE.

75<%81$à

Z� VNáDG]LH�� *�&�� 5RGULJXH]� ,JOHVLDV�� 3U]HZRGQLF]�F\�� )�$�� 6FKRFNZHLOHU�� 3�-�*�� .DSWH\Q

�VSUDZR]GDZFD��RUD]�3��-DQQ��3U]HZRGQLF]�F\�,]E\���*�)��0DQFLQL��&�1��.DNRXULV��-�&��0o-
LWLQKR�GH�$OPHLGD��-�/��0XUUD\��*��+LUVFK��+��5DJQHPDOP�L�/��6HSU]HFLZNRRQ��6
G]LRZLH�

Rzecznik Generalny: M.B. Elmer
Sekretarz: L. Hewlett, Administrator,
SR�Z\VáXFKDQLX�SURWRNRáX�]�UR]SUDZ\�

SR�Z\VáXFKDQLX�XVWQ\FK�DUJXPHQWDFML�REX�VWURQ�QD�UR]SUDZLH�Z�GQLX���PDUFD������U��

po rozpatrzeniu opinii rzecznika generalnego na posiedzeniu 11 maja 1995 r.,
Z\GDMH�QDVW
SXM�FH

orzeczenie
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Podstawy  prawne  orzeczenia

1. 3U]H]� ]áR*HQLH� Z� 6HNUHWDULDFLH� 7U\EXQDáX� RGSRZLHGQLHJR� ZQLRVNX� Z� GQLX� �� OLVWRSDGD
�����U���.RPLVMD�:VSyOQRW�(XURSHMVNLFK��QD�PRF\�DUW������7UDNWDWX�:(��ZV]F]
áD�SRVW
-
SRZDQLH�Z�SU]HGPLRFLH� VWZLHUG]HQLD�� L*�QLH�SRGHMPXM�F��E�G(�QLH� LQIRUPXM�F�R�SRGM
FLX
Z� SU]HZLG]LDQ\P� SU]H]� SUDZR� WHUPLQLH�� G]LDáD�� NRQLHF]Q\FK� GOD� VSHáQLHQLD� Z\PDJD�
'\UHNW\Z\�������((&�� ]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD����PDUFD
����� U��� NRRUG\QXM�FHM� SURFHGXU\�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD�GRVWDZ\� L�RGU]u-
FDM�F�SHZQH�SRVWDQRZLHQLD�'\UHNW\Z\��������((&��2-�������/������V�����RUD]�Z\PDJa-
QLD�'\UHNW\Z\��������((&��]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD����OLp-
FD������U���GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQa-
QLH� UREyW� EXGRZODQ\FK��5HSXEOLND� )HGHUDOQD�1LHPLHF� QLH�Z\ZL�]DáD� VL
� ]H� ]RERZL�]D�
wynikaj�cych uprzednio z Traktatu EWG, teraz z Traktatu WE.

2. 1D�PRF\�DUW�����'\UHNW\Z\��������SD�VWZD�F]áRQNRZVNLH�E\á\�]RERZL�]DQH�GR�SRGM
FLD
G]LDáD��NRQLHF]Q\FK�GOD�VSHáQLHQLD�Z\PDJD��G\UHNW\Z\�GR�GQLD���VW\F]QLD������U���D�Qa-
VW
SQLH�GR�SRLQIRUPRZDQLD�R� W\P�.RPLVML��3RGREQLH� DUW�� ��'\UHNW\Z\�������� ]RERZL�-
]\ZDá�SD�VWZD�F]áRQNRZVNLH�GR�ZGUR*HQLD�WHM�G\UHNW\Z\�GR�SUDZD�NUDMRZHJR�QLH�Sy(QLHM
QL*�Z�URN�SR�MHM�RJáRV]HQLX��WR�]QDF]\�GR����OLSFD������U���D�QDVW
SQLH�GR�SRLQIRUPRZDQLD
o tym Komisji.

3. :�FHOX�ZGUR*HQLD�'\UHNW\Z\��������Z�5HSXEOLFH�)HGHUDOQHM�1LHPLHF�]RVWDá\�GRGDQH�GR
Verdingungsordnung fuer Leistungen ausgenommen Bauleistungen Teil A (Zasady udzie-
ODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\��]�Z\M�WNLHP�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQy-
ZDQH�UREyW��&]
�ü�$���]ZDQH�GDOHM�Ä92/�$´����SDUDJUDI\�ÄD´��=PLHQLRQ\�WHNVW�]RVWDá�RSu-
EOLNRZDQ\�SRG�W\WXáHP�Ä1HXIDVVXQJ�GHU�92/�$��$XVJDEH�����´�Z�%XQGHVDQ]HLJHU��)e-
deral Gazette) Nr 45A z dnia 6 marca 1990 r.

4. 3RVWDQRZLHQLD�'\UHNW\Z\��������]RVWDá\�Zá�F]RQH�Z�IRUPLH�SDUDJUDIyZ�ÄD´�GR�9HUGLn-
JXQJVRUGQXQJ� IXHU� %DXOHLVWXQJHQ�� 7HLO� $� �=DVDG\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD
Z\NRQ\ZDQH�UREyW��&]
�ü�$���KHUHDIWHU�Ä92%�$´���7HNVW�92%�$�]RVWDá�RSXEOLNRZDQ\�Z
Bundesanzeiger Nr 132 z 19 lipca 1990 r.

5. :�GZyFK�RILFMDOQ\FK�SLVPDFK�]�GQLD���� OXWHJR������U��.RPLVMD�VWZLHUG]LáD�� L*�'\UHNW\�
Z\�������� L��������QLH� ]RVWDá\�ZGUR*RQH�]JRGQLH� ]�RGSRZLHGQLPL�Z\PDJDQLDPL�SUDZD
:VSyOQRW\��7DP��JG]LH�G\UHNW\ZD�PD�SU]\]QDZDü�SUDZD�SRGPLRWRZH�RVRERP�IL]\F]Q\P�
MHM�ZGUR*HQLH�Z\PDJD�SU]\M
FLD� WDNLFK�SRVWDQRZLH�� SUDZQ\FK��E\�FL�� NWyU\P�SU]\]QDQR
WH�SUDZD�E\OL��ZLDGRPL�SHáQHJR�LFK�]DNUHVX��RUD]��JG\�WR�NRQLHF]QH��PRJOL�SRZRá\ZDü�VL

QD�QLH�SU]HG�V�GDPL�NUDMRZ\PL��'ODWHJR�WH*�ZGUR*HQLH�G\UHNW\Z\�QD�GURG]H�]Z\NáHM�Dd-
PLQLVWUDF\MQHM� SUDNW\NL�� NWyUD� Z� ND*GHM� FKZLOL� PR*H� ]RVWDü� ]PLHQLRQD�� E\áR� QLHZ\VWDU�
czaM�FH�

6. .RPLVMD�WZLHUG]L��L*�Z\*HM�ZVSRPQLDQH�GRNXPHQW\�SRZVWDá\�QD�GURdze negocjacji odno-
�QLH� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�SURZDG]RQ\FK�SU]H]�QLHPLHFNLH� NRPLWHW\��.RPi-
WHW\� WH��VNáDGDM�FH�VL
�]� UHSUH]HQWDQWyZ�ZáDG]� ORNDOQ\FK��SU]HGVL
ELRUFyZ��]ZL�]NyZ�]a-
ZRGRZ\FK��E\á\�MHG\QLH�RUJDQDPL�R�FKDUDNWHU]H�SU\ZDWQ\P��QLH�E
G�F\PL�F]
�FL��DGPi-
QLVWUDFML�SXEOLF]QHM��9HUGLQJXQJVRUGQXQJHQ�E\á\�]DWHP�QLF]\P�ZL
FHM�� MDN� W\ONR�SU\ZDt-
Q\PL�]DVDGDPL�SURFHGXUDOQ\PL��QLH�ZL�*�F\PL�GOD�SRGPLRWyZ�]DPDZLDM�F\FK��=DNáDGDM�F
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QDZHW�� *H� WH� ]DVDG\� VWDá\� VL
� SRVWDQRZLHQLDPL� DGPLQLVWUDF\MQ\PL�� NWyUH�� MDN� WZLHUG]LOL
Z\VRF\�XU]
GQLF\�DGPLQLVWUDF\MQL��E\á\�SU]HVWU]HJDQH�SU]H]�LQVW\WXFMH�LP�SRGOHJáH��QLg-
G\�QLH�VWDá\E\�VL
�RQH�SU]HSLVDPL�SUDZQ\PL�L�QLH�SU]\]QDá\E\�SUDZ�SRGPLRWRZ\FK�RVo-
ERP� IL]\F]Q\P� VSR]D� DGPLQLVWUDFML�� SRGF]DV� JG\� G\UHNW\Z\�� R� NWyU\FK� PRZD�� PLDá\

FKURQLü� RIHUHQWyZ� SU]HG� DUELWUDOQR�FL�� GHF\]ML� SRGHMPRZDQ\FK� SU]H]� SRGPLRW\� ]DPa-
ZLDM�FH�

7. :�SL�PLH�]�GQLD��� OLSFD������U��5]�G�1LHPLHF�SU]\VáDá�.RPLVML�SURMHNW�DNWX�SUDZQHJR
]PLHQLDM�FHJR�+DXVKDOWVJUXQGVDHW]HJHVHW]� �8VWDZ
� GRW\F]�F�� ]DVDG� SUDZD� EXG*HWRZe-
JR�� ±� �]ZDQ�� GDOHM� Ä3UDZHP� EXG*HWRZ\P´�� Z� FHOX� VWZRU]HQLD� SRGVWDZ\� SUDZQHM� GOD
SU]\M
FLD�SU]HSLVyZ�GRW\F]�F\FK�SRVWDQRZLH��UHJXOXM�F\FK�XG]LHODQLH�]DPyZLH���Z�W\P
WDN*H�]DPyZLH��SXEOLF]Q\FK��Z�NWyUH�PLDá\�E\ü�Zá�F]RQH�9HUGLQJXQJVRUGQXQJHQ��]Za-
QH�GDOHM�ÄUR]ZL�]DQLHP�EXG*HWRZ\P´��

8. :�GQLX���JUXGQLD������U��.RPLVMD�Z\VáDáD�5HSXEOLFH�)HGHUDOQHM�1LHPLHF�GZLH�XPRWy-
ZRZDQH� RSLQLH�� Z� NWyU\FK� SRQRZQLH� SU]HGVWDZLáD� V]F]HJyáRZR� DUJXPHQW\� ]DZDUWH� Z
RILFMDOQ\FK� SLVPDFK�� .RPLVMD� VWZLHUG]LáD� WDN*H�� L*� QDZHW� MH�OL� 9HUGLQJXQJVRUGQXQJHQ

VWDá\E\� VL
� SU]HSLVDPL� SUDZD� ±� FR� E\áR� SU]HZLG]LDQH�Z� ÄUR]ZL�]DQLX� EXG*HWRZ\P´� ±
SURMHNW�WHQ�QLH�SU]\]QDáE\�SUDZ�SRGPLRWRZ\FK�RIHUHQWRP��SRQLHZD*�1LHPLHFNL�5]�G�VWDá
QD�VWDQRZLVNX��L*�DQL�'\UHNW\ZD���������DQL�'\UHNW\ZD���������DQL�Z\*HM�Z\PLHQLRQ\

SURMHNW�QLH�PLDá\�SU]\]QDZDü�*DGQ\FK�SUDZ�RVRERP�IL]\F]Q\P

9. :�OL�FLH�]����PDUFD������U��5]�G�1LHPLHF�Z\VáDá�.RPLVML�QLHFR�]PRG\ILNRZDQ��ZHUVM

SURMHNWX�DNWX�SUDZQHJR�]PLHQLDM�FHJR�3UDZR�EXG*HWRZH�

10. 8ZD*DM�F��L*�ZGUR*HQLH�'\UHNW\Z\��������Rraz 89/440 poprzez Verdingungsordnungen
QLH� VSHáQL�Z\PRJyZ�SUDZD�SUHFHGHQVRZHJR�:VSyOQRW\��.RPLVMD�ZV]F]
áD�REHFQH�So-
VW
SRZDQLH�

11. The Zweites Gesetz zur Aenderung des Haushaltsgrundsaetzegesetzes (Druga ustawa
]PLHQLDM�FD� XVWDZ
� GRW\F]�F�� ]DVDG� SUDZD� EXG*HWRZHJR��� %XQGHVJHVHW]EODWW� �����
&]
�ü�,��V��������]RVWDáD�SU]\M
WD����OLVWRSDGD������U��L�ZHV]áD�Z�*\FLH���VW\F]QLD������
1D�WHM�SRGVWDZLH����VW\F]QLD������U��5]�G�1LHPLHF�SU]\M�á�9HURUGQXQJ�XHEHU�GLH�9HUJa-
bebestimmungen fuer oeffentliche Auftraege Vergabe przeciwko erordnung (Rozporz�-
G]HQLH� GRW\F]�FH� ]DVDG� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK��� %XQGHVJHVHW]EODWW� �����
&]
�ü� ,�� V�� ���� �]ZDQH�GDOHM� Ä9*9´��RUD]�1DFKSUXHIXQJVSU]HFLZNRHURUGQXQJ� �5R]So-
U]�G]HQLH�GRW\F]�FH�]DVDG�NRQWUROL���%XQGHVJHVHW]EODWW�������&]
�ü�,��V�������5]�G�1Le-
PLHF�VWRL�QD�VWDQRZLVNX��L*�SRSU]H]�W
�GUXJ��UHJXODFM
�SUDZQ���ZGUR*\á�'\UHNW\Z
�5DG\
�������((&�]�GQLD����JUXGQLD������U��NRRUG\QXM�F��SU]HSLV\�L�UHJXODFMH�DGPLQLVWUDF\MQH�
GRW\F]�FH� VWRVRZDQLD� SURFHGXU� RGZRáDZF]\FK�Z� XG]LHODQLX� ]DPyZLH�� SXEOLF]Q\FK� QD
GRVWDZ\�L�URERW\�EXGRZODQH��GDOHM�]ZDQ��Ä'\UHNW\Z��������´��.RPLVMD�]RVWDáD�SRZLa-
domiona o przyj
ciu tych regulacji prawnych 7 lutego 1994 r.

12. 1D�PRF\�DUW����L���9*9��SRGPLRW\�XG]LHODM�FH�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�L�Zy-
NRQDQLH�UREyW�EXGRZODQ\FK��R�NWyU\FK�PRZD�Z�SDU����D�����GR�����3UDZD�EXG*HWRZHJR�
PXV]�� VWRVRZDü� VL
� GR� ]DVDG�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�� W]Q��92/�$�� ]PLHQLR�

QD���VLHUSQLD�������%XQGHVDQ]HLJHU�1U����D�]����ZU]H�QLD������U���L�92%�$��]PLHQLRQD

12 listopada 1992 (Bundesanzeiger Nr 223a z 27 listopada 1992).
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3U]HGPLRW�SRVW
SRZDQLD

13. :� SLVHPQ\FK� R�ZLDGF]HQLDFK� VWURQ\� JáyZQLH� ]DMPRZDá\� VL
� ]DJDGQLHQLHP�� Z� MDNLP
VWRSQLX��URGNL�OHJLVODF\MQH�SU]HZLG]LDQH��D�QDVW
SQLH�SU]\M
WH�SU]H]�5]�G�1LHPLHF�Z�FHOX
ZSURZDG]HQLD� ÄUR]ZL�]DQLD� EXG*HWRZHJR´�� ZGUR*\á\� '\UHNW\Z\� ������� L� ������� GR
przepisów prawa krajowego.

14. -HGQDN*H�SRGF]DV�UR]SUDZ\�.RPLVMD�SRGNUH�OLáD��L*�GRPDJD�VL
�MHG\QLH�VWZLHUG]HQLD��*H
5HSXEOLND�)HGHUDOQD�1LHPLHF�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��]�W\WXáX�7UDNWDWX�Z�RNUe-
VLH� GR��� OXWHJR� ����� U��� F]\OL� GR�GQLD��Z� NWyU\P� WHUPLQ� RNUH�ORQ\�Z� XPRW\ZRZDQ\FK
RSLQLDFK� VL
� VNR�F]\á�� NLHG\�'\UHNW\Z\� ������� L� ������� QLH� E\á\� MHV]F]H� SUDZLGáRZR
ZGUR*RQH�

15. =JRGQLH�]�RU]HF]QLFWZHP�7U\EXQDáX��SDWU]�RU]HF]HQLH�Z�6SUDZLH�&�80/92 Komisja prze-
FLZNR�%HOJLL�>����@�(&5�,�������SDU������]PLDQ\�GRNRQDQH�Z�SUDZLH�NUDMRZ\P�V��QLe-
LVWRWQH�GOD�RU]HF]HQLD�Z�SRVW
SRZDQLX�Z�VSUDZLH�QLH�Z\ZL�]\ZDQLD�VL
�]H�]RERZL�]D��
MH�OL� LFK� QLH� ZSURZDG]RQR� SU]HG� Z\JD�QL
FLHP� RNUHVX� RNUH�ORQHJR� Z� XPRW\ZRZDQHM
opinii.

16. =DWHP�Z�REHFQ\P�SRVW
SRZDQLX�Z\VWDUF]\�VSUDZG]Lü�� F]\��� OXWHJR������ U��ZGUR*HQLH
Dyrektyw 88/295 i 89/440 w postaci paragrafów „a” w, odpowiednio, VOL/A, opubli-
NRZDQ\P� SRG� W\WXáHP� Ä1HXIDVVXQJ� GHU� 92/�$�� $XVJDEH� ����´� Z� %XQGHVDQ]HLJHU
Nr 45A z 6 marca 1990 r., i VOB/A, opublikowanym w Bundesanzeiger Nr 132 z 19 lip-
FD������U���VSHáQLD�Z\PDJDQLD�SUDZD�ZVSyOQRWRZHJR�L�QLH�E
G]LH�NRQLHF]QH�UR]SDWU\Za-
QLH�ÄUR]ZL�]DQLD�EXG*HWRZHJR´�

.ZHVWLD�F]\�SRVW
SRZDQLH�PD�RSDUFLH�Z�SUDZLH

17. Zdaniem niemiecNLHJR� U]�GX�� SUDZR� NUDMRZH� RERZL�]XM�FH� SU]HG� �� OXW\P� ����� U�� So-
]ZDODáR�MX*�QD�SUDZLGáRZH�VWRVRZDQLH�'\UHNW\Z��������L���������1D�SR]LRPLH�IHGHUDl-
Q\P��QD�SR]LRPLH�/DQGyZ�L�JPLQ�SRGPLRW\�]DPDZLDM�FH�]RERZL�]DQH�V��G]LDáDü�]JRd-
nie z postanowieniami w Verdingungsordnungen.

18. 1DOH*\�]DXZD*\ü��L*�7U\EXQDá�]DZV]H�SRGNUH�ODá��SDWU]�]ZáDV]F]D�RU]HF]HQLH�Z�6SUDZLH
&��������.RPLVMD�SU]HFLZNR�1LHPFRP�>����@�(&5�,�������SDU�������*H�ZGUD*DQLH�Gy-
UHNW\Z\�GR�NUDMRZHJR�V\VWHPX�SUDZQHJR�QLH�Z\PDJD��E\�MHM�SRVWDQRZLHQLD�E\á\�ZGUo-
*RQH�GRVáRZQLH�GR�NUDMRZHJR�SRU]�GNX�SUDZQHJR��D�RJyOQ\�NRQWHNVW�SUDZQ\��Z�]DOH*Qo-
�FL�RG�WUH�FL�G\UHNW\Z\��PR*H�E\ü�Z\VWDUF]DM�F\��SRG�ZDUXQNLHP��*H�U]HF]\ZL�FLH�JZa-
UDQWXMH�RQ�SHáQH�]DVWRVRZDQLH�G\UHNW\Z\�Z�VSRVyE�RGSRZLHGQLR�SU]HMU]\VW\�L�SUHF\]\M�
Q\�L�WDNL��*H�LOHNURü�G\UHNW\ZD�PD�VWZRU]\ü�SUDZD�GOD�RVyE�IL]\F]Q\FK��PRJ��RQH�]�QLFK
Z�SHáQL�NRU]\VWDü�L��MH*HOL�]DMG]LH�WDND�SRWU]HED��SRZRá\ZDü�VL
�QD�QLH�SU]HG�V�GDPL�NUa-
jowymi.

19. 1DOH*\� WDN*H� ]DXZD*\ü�� *H� ]DVDG\� GRW\F]�FH� XF]HVWQLFWZD� L� RJáRV]H�� Z� G\UHNW\ZDFK
NRRUG\QXM�F\FK� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� PDM�� ]D� ]DGDQLH� FKURQLü
RIHUHQWyZ� SU]HG� DUELWUDOQR�FL�� GHF\]ML� SRGPLRWyZ� ]DPDZLDM�F\FK� �SDWU]� RU]HF]HQLH� Z
Sprawie 31/87 Beentjes przeciwko Holandii [1988] ECR 4635, par. 42). Taka ochrona
E\áDE\�QLHVNXWHF]QD�� MH*HOL�RIHUHQW�QLH�PyJáE\�SRZRá\ZDü�VL
�QD� WH�SU]HSLV\� L� MH*HOL� WR
NRQLHF]QH��SRVWDZLü�]DU]XW�QDUXV]HQLD�W\FK�SU]HSLVyZ�SU]HG�V�GHP�NUDMRZ\P�

20. 5]�G�1LHPLHF� QLH� ]DSU]HF]D�� *H� Z� WHUPLQLH� RNUH�ORQ\P�Z� XPRW\ZRZDQ\FK� RSLQLDFK�
9HULQJXQJVRUGQXQJHQ�VWRVRZDQH� MHG\QLH� MDNR�]DVDG\�DGPLQLVWUDF\MQH��QLH�SU]\]QDZDá\
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RVRERP�IL]\F]Q\P�*DGQ\FK�SUDZ��QD�NWyUH�PR*QD�E\áRE\�VL
�SRZRáDü�SU]HG�V�GDPL�NUa-
jowymi.

21. 1LHPLHFNL�5]�G�GRZRG]L��L*�GRSLHUR�ZUD]�]�SU]\M
FLHP�'\UHNW\Z\��������XVWDORQR�]DVDG\
RNUH�ODM�FH� SURFHGXU\�� NWyUH� QDOH*\� VWRVRZDü�Z� SRVW
SRZDQLX�Z� VSUDZDFK� R� QDUXV]HQLH
'\UHNW\Z��������L���������:�ND*G\P�UD]LH��]GDQLHP�5]�GX�1LHPLHF��]�RU]HF]QLFWZD�Go-
W\F]�FHJR�EH]SR�UHGQLHJR�VNXWNX�G\UHNW\Z�Z\QLND��*H�RVRE\� IL]\F]QH�PRJ��SRZRá\ZDü
VL
�QD�QLH�SU]HG�V�GDPL�NUDMRZ\PL�Z�SRVW
SRZDQLDFK�SU]HFLZNR�ZáDG]RP�SXEOLF]Q\P��Me-
�OL�QDUXV]\á\�RQH�]DVDG\�XG]LHODQLD�]DPyZLH��RNUH�ORQH�Z�W\FK�G\UHNWywach.

22. $UJXPHQW�GRW\F]�F\�'\UHNW\Z\��������MHVW�EH]�]QDF]HQLD��5]�G�1LHPLHF�VDP�SU]\]QDá�
*H� G\UHNW\ZD� ]RVWDáD� FDáNRZLFLH� ZGUR*RQD� GR� SUDZD� NUDMRZHJR� GRSLHUR� ]� SU]\M
FLHP
Z\*HM� ZVSRPQLDQHJR� 1DFKSUXHIXQJVSU]HFLZNRHURUGQXQJ� Z� GQLX� ��� VW\F]QLD� ����� U�
]JRGQHJR�]�3UDZHP�EXG*HWRZ\P�

23. :�ND*G\P� UD]LH� SU]\M
FLH� '\UHNW\Z\� ������� QLH�PD� *DGQHJR� ]ZL�]NX� ]� ZGUR*HQLHP
'\UHNW\Z�������� L���������-DN�Z\QLND�]�SLHUZV]HJR� L�GUXJLHJR�SXQNWX�ZVW
SX�GR�'y-
UHNW\Z\���������RJUDQLF]D�VL
�RQD�GR�ZVSDUFLD�LVWQLHM�F\FK�MX*�PHFKDQL]PyZ�QD�SR]Lo-
mie zarówno krajowym, jak i wspólnotowym, których celem jest zapewnienie skutecz-
QLHMV]HJR� VWRVRZDQLD� G\UHNW\Z�:VSyOQRW\� GRW\F]�F\FK� XG]LHODQLD� ]DPyZLH�� SXEOLFz-
Q\FK��V]F]HJyOQLH�QD�HWDSLH��QD�NWyU\P�QDUXV]HQLD�W\FK�SU]HSLVyZ�PRJ��E\ü�Qaprawione;

24. 1LH�PR*QD�WH*�]DDNFHSWRZDü�DUJXPHQWX�]ZL�]DQHJR�]�EH]SR�UHGQLP�VNXWNLHP�'\UHNW\Z
������� L� �������� =JRGQLH� ]� DUW�� ���� 7UDNWDWX� XVW�� �� G\UHNW\Z\�:VSyOQRW\�PXV]�� E\ü
ZGUD*DQH�SRSU]H]�SRGM
FLH�RGSRZLHGQLFK�NURNyZ�SU]H]�SD�VWZD�F]áRQNRZVNLH��7\ONR�Z
VSHF\ILF]Q\FK�RNROLF]QR�FLDFK��V]F]HJyOQLH�Z�SU]\SDGNDFK��NLHG\�SD�VWZR�F]áRQNRZVNLH
QLH�SRGM
áR�Z\PDJDQ\FK�NURNyZ�E�G(� SRGM
áR�NURNL� QLH]JRGQH�]�G\UHNW\Z���7U\EXQDá
X]QDá�SUDZR�SRGPLRWyZ�W\P�GRWNQL
W\FK�GR�SRZRá\ZDQLD�VL
�QD�G\UHNW\Z\�Z�VSUDZDFK
R� URV]F]HQLD� ZREHF� SD�VWZ� F]áRQNRZVNLFK�� 7D� PLQLPDOQD� JZDUDQFMD�� Z\QLNDM�FD
]�ZL�*�FHJR� FKDUDNWHUX� ]RERZL�]D�� QDáR*RQ\FK� QD� SD�VWZD� F]áRQNRZVNLH� SRSU]H]� Gy-
UHNW\Z\�QD�PRF\�DUW������XVW�����QLH�PR*H�XVSUDZLHGOLZLDü�SD�VWZ�XFK\ODM�F\FK�VL
�RG
RERZL�]NX�SRGM
FLD��Z�RGSRZLHGQLP�F]DVLH��G]LDáD��ZGUR*HQLRZ\FK�GOD� VSHáQLHQLD� Fe-
OyZ�ND*GHM�]�G\UHNW\Z��SDWU]��]ZáDV]F]D�RU]HF]HQLH�Z�6SUDZLH��������.RPLVMD�SU]HFLw-
ko Belgii [1980] ECR 1473, par. 12).

25. 3RQLHZD*�ZáDG]H�1LHPLHF�QLH�ZGUR*\á\�'\UHNW\Z\��������RUD]��������Z�Z\]QDF]RQ\P
WHUPLQLH�� ZQLRVHN� .RPLVML� R� VWZLHUG]HQLH� QLH� Z\ZL�]DQLD� VL
� ]H� ]RERZL�]D�� Z� W\P
Z]JO
G]LH�PXVL�]RVWDü�SRGWU]\PDQ\�

26. 1DOH*\�]DWHP�VWZLHUG]Lü��*H�QLH�SU]\MPXM�F�Z�XVWDQRZLRQ\P�SU]H]�SUDZR�RNUHVLH�XVWDZ�
UHJXODFML�SUDZQ\FK�L�SRVWDQRZLH��DGPLQLVWUDF\MQ\FK�NRQLHF]Q\FK�GOD�VSHáQLHQLD�Z\Pa-
JD��]�W\WXáX�'\UHNW\Z\��������((&�RUD]��������((&��5HSXEOLND�)HGHUDOQD�1LHPLHF�QLH
Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX�:(�

'HF\]MD��GRW\F]�FD��NRV]WyZ��V�GRZ\FK

Koszty
27. 1D�PRF\�DUW�����XVW����=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FD�MHVW�REFL�*RQD�NRV]WDPL

V�GRZ\PL��MH*HOL�ZQLRVNRZDáD�R�WR�VWURQD�Z\JU\ZDM�FD��3RQLHZD*�5HSXEOLND�)HGHUDOQD
1LHPLHF�MHVW�VWURQ��SU]HJU\ZDM�F���SRZLQQD�E\ü�REFL�*RQD�NRV]WDPL�
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Orzeczenie
Na tej podstawie

75<%81$à

niniejszym
1. 6WZLHUG]D��L*�QLH�SU]\MPXM�F��Z�RNUH�ORQ\P�SU]H]�SUDZR�WHUPLQLH��XVWDZ��UHJXODFML�SUDw-

Q\FK� L�SRVWDQRZLH�� DGPLQLVWUDF\MQ\FK�� NRQLHF]Q\FK�GOD� VSHáQLHQLD�Z\PDJD��'\UHNW\Z\

������((&��]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD����PDUFD������U��GRWy-
F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� GRVWDZ\� L� RGU]XFDM�F

SHZQH� SRVWDQRZLHQLD� '\UHNW\Z\� �������((&� RUD]� Z\PDJD�� '\UHNW\Z\� �������((&

]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD���� OLSFD������ U��GRW\F]�FHM�NRRU�

G\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK��5e-
puEOLND� )HGHUDOQD� 1LHPLHF� QLH� Z\ZL�]DáD� VL
� ]H� ]RERZL�]D�� Z\QLNDM�F\FK� XSU]HGQLR
z Traktatu EWG, teraz z Traktatu WE;

2. 1DND]XMH�5HSXEOLFH�)HGHUDOQHM�1LHPLHF�]DSáDFLü�NRV]W\�V�GRZH�

������25=(&=(1,(��75<%81$à8���,=%<��3,�7(-���=��'1,$������0$5&$��������5�
W  SPRAWIE  C-318/94

Komisja Wspólnot Europejskich przeciwko Republice Federalnej Niemiec.
1LHZ\ZL�]\ZDQLH�VL
�]H�]RERZL�]D��±�]DPyZLHQLD�SXEOLF]QH�QD�Z\NRQDQLH�UREyW�EXGRZDl-
Q\FK�±�QLHRSXEOLNRZDQLH�RJáRV]HQLD�R�]DPyZLHQLX�

Sprawa C-318/94
6SUDZR]GDQLD�7U\EXQDáX�6SUDZLHGOLZR�FL�]������U��V��,�����

Streszczenie

=JRGQLH� ]� DUW�� �� SNW� �G��'\UHNW\Z\� ������� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]D�

PyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��Z�MHM�ZHUVML�RU\JLQDOQHM��RUD]�QD�PRF\�DUW����XVW���

SNW� �F�� Z� ZHUVML� ]PLHQLRQHM� '\UHNW\Z�� �������� PR*QD� RPLQ�ü� SURFHGXU
� SU]HWDUJRZ�

L� SU]HM�ü� GR� SURFHGXU\� QHJRFMDF\MQHM�� MH*HOL� MHVW� VSHáQLRQ\FK� MHGQRF]H�QLH� NLOND� ZDUXQNyZ�

PL
G]\�LQQ\PL�Z\VW�SLHQLH�QLHSU]HZLG]LDQHM�RNROLF]QR�FL��-H*HOL�NWyU\��]� W\FK�ZDUXQNyZ�QLH

MHVW�VSHáQLRQ\��]DVWRVRZDQLH�SURFHGXU\�QHJRFMDF\MQHM�MHVW�QLHXVSUDZLHGOLZLRQH�

)DNW��L*�SHZLHQ�RUJDQ�SD�VWZD�F]áRQNRZVNLHJR��NWyU\�MHVW�RERZL�]DQ\��Z�SURFHGXU]H�XVWDOo-
QHM�Z�SUDZLH�ZHZQ
WU]Q\P�SD�VWZD��]DWZLHUG]Lü�SURMHNW��PR*H��SU]HG�XSá\ZHP�RNUHVX�SU]e-
ZLG]LDQHJR�GOD�W\FK�FHOyZ��ZQLH�ü�]DVWU]H*HQLD��QLH�PR*H�VWDQRZLü�QLHSU]HZLG]LDQHM�RNROLFz-
QR�FL�

3D�VWZR�F]áRQNRZVNLH��NWyUHJR�ZáD�FLZH�ZáDG]H�]GHF\GXM�� VL
�QLH�XG]LHODü�]DPyZLHQLD�Su-
EOLF]QHJR�QD�Z\NRQDQLH�UREyW�QD�GURG]H�SURFHGXU\�RWZDUWHM�]�SRZRGX�RSy(QLHQLD�Z\QLNDM�-
FHJR� ]� IDNWX�� L*� SHZLHQ�RUJDQ�QLH� ]DWZLHUG]Lá� SLHUZRWQ\FK�SODQyZ�SUDF� L� XG]LHO�� ]DPyZLH�

SXEOLF]Q\FK� QD� F]
�ü� Z� GURG]H� SURFHGXU\� QHJRFMDF\MQHM� EH]� XSU]HGQLHJR� RSXEOLNRZDQLD

RJáRV]HQLD�R�]DPyZLHQLX��QLH�GRWU]\PDM��]RERZL�]D��Z\QLNDM�F\FK�]�G\UHNW\Z\�
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Strony

W Sprawie C-318/94,
.RPLVMD�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQD�SU]H]�+HQGULND�9DQ�/LHUD��UDGF
�SUDZQHJR
L��SRF]�WNRZR��$QJHO
�%DUGHQKHYHU��D�QDVW
SQLH��&ODXGL
�6FKPLGW��]�%LXUD�3UDZQHJR�.RPi-
VML�� ]� DGUHVHP� GOD� GRU
F]H�� Z� /XNVHPEXUJX� Z� ELXU]H� &DUORVD� *RPH]D� GH� OD� &UX]�� WDN*H
z Biura Prawnego Komisji, Wagner Centre, Kirchberg,
powód
przeciwko
Republice Federalnej Niemiec, reprezentowanej przez Ernsta Roedera, Ministerialrat w Fe-
deralnym Ministerstwie Gospodarki oraz Gereona Thiele, eksperta w kwestiach prawnych
Z�W\P�VDP\P�PLQLVWHUVWZLH��G]LDáDM�F\FK�Z�FKDUDNWHU]H�SHáQRPRFQLNyZ��'�������%RQQ�
pozwanemu

:1,26(.�R� X]QDQLH��*H�ZUD]� ]� XG]LHOHQLHP�SU]H]�8U]�G�GV��'UyJ�:RGQ\FK� L�)HJOXJL�Z
(PGHQ�]DPyZLHQLD�SXEOLF]QHJR�QD�SRJá
ELHQLH�U]HNL�(PV�Z�MHM�GROQ\P�RGFLQNX��SRPL
G]\
miastami Papenburg i Oldersum, na drodze procedury negocjacyjnej bez uprzedniego opubli-
NRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5HSub-
OLND� )HGHUDOQD� 1LHPLHF� QLH� Z\SHáQLáD� ]RERZL�]D�� Z\QLNDM�F\FK� ]� '\UHNW\Z\� 5DG\
�������((&� ]� GQLD� ��� OLSFD� ����� U�� GRW\F]�FHM� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�
SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���V��������]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\
89/440/EEC z dnia 18 lipca 1989 r. (OJ 1989, L 210, s. 1).

75<%81$à��3L�WD�,]ED��
Z� VNáDG]LH��'�$�2��(GZDUG��3U]HZRGQLF]�F\� ,]E\�� -�&��0RLWLQKR�GH�$OPHLGD��3�� -DQQ� �6
-
G]LD�6SUDZR]GDZFD���/��6HYRQ�L�0��:DWKHOHW��6
G]LRZLH�
Rzecznik Generalny: M. B. Elmer,
Sekretarz: R. Grass,
SR�UR]SDWU]HQLX�UDSRUWX�V
G]LHJR�VSUDZR]GDZF\�
po rozpatrzeniu opinii rzecznika generalnego na posiedzeniu 8 lutego 1996 r.,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1. 3U]H]� ]áR*HQLH� ZQLRVNX� Z� 6HNUHWDULDFLH� 7U\EXQDáX� Z� GQLX� �� JUXGQLD� ����� U��� .RPLVMD
:VSyOQRW� (XURSHMVNLFK�� QD� SRGVWDZLH� DUW�� ���� 7UDNWDWX�:(�� ZV]F]
áD� SRVW
SRZDQLH� Z
SU]HGPLRFLH�VWZLHUG]HQLD��L*�ZUD]�]�XG]LHOHQLHP�SU]H]�8U]�G�GV��'UyJ�:RGQ\FK�L�)HJOXJL
Z�(PGHQ�]DPyZLHQLD�SXEOLF]QHJR�QD�SRJá
ELHQLH� U]HNL�(PV�Z� MHM�GROQ\P�RGFLQNX��So-
PL
G]\�PLDVWDPL�3DSHQEXUJ� L�2OGHUVXP��QD�GURG]H�SURFHGXU\�QHJRFMDF\MQHM�EH]�XSU]Hd-
QLHJR�RSXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XUo-
SHMVNLFK��5HSXEOLND�)HGHUDOQD�1LHPLHF�QLH�Z\SHáQLáD�]RERZL�]D��Z\QLNDM�F\FK�]�'\UHk-
W\Z\�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD
]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2-�������,,���V��������]PLHQLRQHM�SU]H]�'y-
UHNW\Z
�5DG\��������((&�]�GQLD����OLSFD������U���2-�������/������V�����]ZDQHM�GDOHM�Ä'y-
UHNW\Z�´��
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2. :H� ZU]H�QLX� ����� U��� QD� SROHFHQLH� PLDVWD� 3DSHQEXUJ�� VSRU]�G]RQR� SODQ� ]PLDQ\� NRU\�
WD�U]HNL�(PV�Z�MHM�GROQ\P�RGFLQNX��WDN�E\�XF]\QLü�M��GRVW
SQ��GOD�VWDWNyZ�W\SX�Ä3DQDPD´
R�]DQXU]HQLX�����PHWUD��3RJá
ELHQLH�U]HNL�(PV�QD�W\P�RGFLQNX�PLDáR�EDUG]R�GX*H�]QDF]e-
QLH�JRVSRGDUF]H�GOD�UHJLRQX��:�GRGDWNX�Z������URNX�6WRF]QLD�0H\HU�:HUIW��QDMZL
NV]\
SUDFRGDZFD�Z� UHJLRQLH��SRGSLVDáD�NRQWUDNW�QD�GRVWDUF]HQLH�GR�GQLD���� OXWHJR������ URNX
VWDWNX�W\SX�Ä3DQDPD´��8VWDORQR�WH*�NDU
�XPRZQ��Z�Z\VRNR�FL����W\V��86'�G]LHQQLH��MDN�
E
G]LH�PXVLDáD� ]DSáDFLü� VWRF]QLD�Z�SU]\SDGNX�QLH�Z\ZL�]DQLD� VL
� ]� XPRZ\�Z� WHUPLQLH�
DostarF]HQLH�VWDWNX�E\áR�PR*OLZH�GRSLHUR�SR�XNR�F]HQLX�SUDF�QD�U]HFH�

3. :HGáXJ� SUDZD�5HSXEOLNL� )HGHUDOQHM�1LHPLHF�� SODQ\� SRJá
ELHQLD� U]HNL� (PV�PXVLDá\� E\ü
]DWZLHUG]RQH�Z�SURFHGXU]H�Z\PDJDM�FHM�]JRG\�SU]HGH�ZV]\VWNLP�=DU]�GX�5HJLRQX�:e-
VHU�(PV��:�NR�FX�PDMD������URNX��Z�WHUPLQLH�SU]HZLG]LDQ\P�QD�]DNR�F]HQLH�WHM�SURFHGu-
U\��=DU]�G�5HJLRQX�:HVHU�(PV��NWyU\�ZF]H�QLHM�QLH�]JáDV]Dá�*DGQ\FK�VSU]HFLZyZ��SU]y-
VáDá�]DZLDGRPLHQLH��*H�QLH�PR*H�]DWZLHUG]Lü�SURMHNWX�]H�Z]JO
GyZ�HNRORJLF]Q\FK��3RGM
WR
ZyZF]DV� GHF\]M
� R� NRQW\QXRZDQLX� SURFHGXU\�� E\� X]\VNDü� ]JRG
� MHG\QLH� GOD� WHM� F]
�FL
SURMHNWX��NWyUD�SU]HZLG\ZDáD�W\PF]DVRZH�SRJá
ELHQLH�NRU\WD�U]HNL��*HE\�XPR*OLZLü�SU]e-
Sá\QL
FLH�VWDWNX�EXGRZDQHJR�Z�VWRF]QL�0H\HU�:HUIW��3ODQ\�QD�WHQ�F]
�FLRZ\�SURMHNW�]o-
VWDá\�RVWDWHF]QLH�]DWZLHUG]RQH����VLHUSQLD������Uoku.

4. -HGQDNRZR*�����NZLHWQLD������URNX��8U]�G�GV��'UyJ�:RGQ\FK�L�)HJOXJL�Z�(PGHQ��]ZDQ\
GDOHM�³8U]
GHP´���NWyU\�]DPLHU]Dá�]OHFLü�SUDFH�]JRGQLH�]�SURFHGXU��RWZDUW���Z\VáDá�ZF]e��
QLHMV]H�RJáRV]HQLH�LQIRUPDF\MQH�R�SU]HZLG\ZDQ\FK�SUDFDFK��NWyUH�]RVWDáR�RSXEOLNRZDQH�Z
GRGDWNX�GR�']LHQQLND�8U]
GRZHJR�:VSyOQRW�(XURSHMVNLFK�Z�GQLX����NZLHWQLD������Uoku.

5. 1D�VNXWHN�RSy(QLH�� ]ZL�]DQ\FK�]� ]DWZLHUG]HQLHP�SODQyZ��8U]�G� ]GHF\GRZDá� VL
� ]DQLe-
FKDü�SURFHGXU\�RWZDUWHM�L�XG]LHOLü�]DPyZLHQLD�SXEOLF]QHJR�QD�GURG]H�SURFHGXU\�QHJRFMa-
F\MQHM� EH]� XSU]HGQLHJR�RSXEOLNRZDQLD� RJáRV]HQLD� R� ]DPyZLHQLX��=DPyZLHQLD� XG]LHORQR
���VLHUSQLD������URNX�]JRGQLH�]�W��GUXJ��SURFHGXU��

6. 3LVPHP�]�GQLD����OLVWRSDGD������URNX�.RPLVMD�ZV]F]
áD��QD�PRF\�DUW������7UDNWDWX��Sos-
W
SRZDQLH�Z�VSUDZLH�QDUXV]HQLD�SU]H]�5HSXEOLN
�)HGHUDOQ��1LHPLHF��WZLHUG]�F��*H�5HSub-
OLND�)HGHUDOQD�1LHPLHF�GRSX�FLáD�VL
�QDUXV]HQLD�]DVDG�RNUH�ODM�F\FK�SURFHGXU
�XG]LHODQLD
]DPyZLH��SXEOLF]Q\FK�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK��.RPLVMD�]ZUyFLáD�XZDJ
��*H�Z
W\P�SU]\SDGNX�Z\EyU�SURFHGXU\�QHJRFMDF\MQHM�QLH�PR*H�E\ü�X]DVDGQLRQ\�QD�PRF\�DUW���
XVW����SNW�F�G\UHNW\Z\��:�SL�PLH�]���PDUFD������URNX�U]�G�1LHPLHF�]DNZHVWLRQRZDá�WHQ
argument.

7. :�XPRW\ZRZDQHM� RSLQLL� ]� GQLD� ��� NZLHWQLD� ����� URNX�.RPLVMD� SRQRZQLH� SU]HGVWDZLáD
VZyM�SXQNW�ZLG]HQLD�L�ZH]ZDáD�U]�G�1LHPLHF�GR�SRGM
FLD�NURNyZ�NRQLHF]Q\FK�GOD�SRGSo-
U]�GNRZDQLD� VL
� WHM� RSLQLL�� D� GRNáDGQLH� GR� ]DZLHV]HQLD� ]DUyZQR� WHJR� ]DPyZLHQLD�� MDN
ZV]\VWNLFK�LQQ\FK�]DPyZLH��QHJRFMRZDQ\FK�QD�W\FK�VDP\FK�ZDUXQNDFK��Z�FL�JX�GZyFK
PLHVL
F\�RG�GQLD�RWU]\PDQLD�RSLQLL�

8. :�R�ZLDGF]HQLX�]����ZU]H�QLD������URNX��5]�G�1LHPLHF�SRGNUH�OLá��L*�E\áR�U]HF]��QLeod-
]RZQ���E\�SUDFH�]RVWDáD�XNR�F]RQH����OXWHJR������URNX��Z�GQLX��Z�NWyU\P�VWDWHN�PLDá�E\ü
GRVWDUF]RQ\��D�]DWHP�QDOH*DáR�M��UR]SRF]�ü�QLH�Sy(QLHM�QL*�Z�SRáRZLH�VLHUSQLD������URNX�
:REHF� WUXGQR�FL� Z\QLNá\FK� Z� SURFHGXU]H� ]DWZLHUG]HQLD� SODQyZ�� QLH� PR*QD� E\áR� SU]e-
SURZDG]Lü�SURFHGXU\�QLHRJUDQLF]RQHM��JG\*�WUZDáDE\�SU]\QDMmniej 72 dni.



7HNVW\�RU]HF]H�

198

9. .RPLVMD� VWDáD�QD�VWDQRZLVNX�� L*� SRZ\*V]H�Z\MD�QLHQLH�E\áR�QLHZ\VWDUF]DM�FH� L�ZQLRVáD

SRZ\*V]��VNDUJ
�

10. .RQLHF]QH�MHVW�UR]VWU]\JQL
FLH��F]\�5HSXEOLND�)HGHUDOQD�1LHPLHF�PLDáD�SUDZR��QD�PRF\
DUW�� �� XVW�� �� SNW� �F�� G\UHNW\Z\�� XG]LHOLü� RZHJR� ]DPyZLHQLD� QD� GURG]H� SURFHGXU\� QH�

JRFMDF\MQHM�EH]�XSU]HGQLHJR�RSXEOLNRZDQLD�RJáRV]HQLD�R� ]DPyZLHQLX��$UW\NXá���XVW�� �

SNW��F��VWDQRZL��*H�

Ä=DPDZLDM�F\�PRJ�� XG]LHOLü� ]DPyZLHQLD� QD� Z\NRQDQLH� UREyW� EXGRZODQ\FK�Z� GURG]H

SURFHGXU\�QHJRFMDF\MQHM�EH]�XSU]HGQLHJR�RSXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�Qa-
st
SXM�F\FK�SU]\SDGNDFK�

(...)
�F��MH*HOL�Z�V\WXDFML�QLH]E
GQHM�NRQLHF]QR�FL��]H�Z]JO
GX�QD�Z\MDWNRZR�SLOQ\�FKDUDNWHU

VSUDZ\�� ]ZL�]DQ\� ]� Z\GDU]HQLDPL�� NWyU\FK� ]DPDZLDM�F\� QLH� PyJá� SU]HZLG]LHü� WHUPL�

ny przewidziane dla procedury otwartej, ograniczonej i negocjacyjnej, o której mowa w
XVW�� ���QLH�PRJ�� E\ü�GRWU]\PDQH��1LHSU]HZLG]LDQH�RNROLF]QR�FL�� QD�NWyUH�SRZRáXM�� VL


]DPDZLDM�F\�QLH�PRJ��Z�*DGQ\P�UD]LH�E\ü�Z\ZRáDQH�SU]H]�]DPDZLDM�cych...”.
11. =DQLP�'\UHNW\ZD��������]RVWDáD�]PLHQLRQD�SU]H]�'\UHNW\Z
���������DUW����ZF]H�QLHj-

V]HM�G\UHNW\Z\�VWDQRZLá��*H�

Ä=DPDZLDM�F\�PRJ��XG]LHOLü�]DPyZLH��QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK�EH]�VWRVRZa-
QLD�SRVWDQRZLH��QLQLHMV]HM�G\UHNW\Z\��]�Z\M�WNLHP�W\FK�RNUH�ORQ\FK�Z�DUW������Z�QDVW
-
puj�cych wypadkach:
(...)
�G��R�LOH�MHVW�WR�DEVROXWQLH�NRQLHF]QH��JG\�Z�V\WXDFMDFK�QDJá\FK��SRZVWDá\FK�Z\QLNX�RNo-
OLF]QR�FL� QLHSU]HZLG]LDQ\FK� SU]H]� SRGPLRW\� ]DPDZLDM�FH�� WHUPLQ\� XVWDORQH� GOD� LQQ\FK

proFHGXU�QLH�PRJ��E\ü�GRWU]\PDQH����´�
12. W stopniu, w jakim art. 5 ust. 3 (c ) dyrektywy odtwarza tekst poprzedniego art. 9

SNW��G���SRVWDQRZLHQLD�WH�SRZLQQ\�E\ü�WDN�VDPR�LQWHUSUHWRZDQH�

13. 7U\EXQDá� XWU]\PXMH�� *H� SRVWDQRZLHQLD� DUW�� ��'\UHNW\Z\� ������� GRSXV]F]DM�FH� RGVW
p-
VWZR� RG� ]DVDG�� NWyUH�PDM�� ]DSHZQLü� VNXWHF]QR�ü� SUDZ� QDGDQ\FK� QD�PRF\� 7UDNWDWX� Z

]ZL�]NX�]� ]DPyZLHQLDPL�SXEOLF]Q\PL�QD�Z\NRQDQLH� UREyW� EXGRZODQ\FK�� SRZLQQ\�E\ü

LQWHUSUHWRZDQH��FL�OH�D�RERZL�]HN�XGRZRGQLHQLD�]DLVWQLHQLD�Z\M�WNRZ\FK�RNROLF]QR�FL�

uspraZLHGOLZLDM�F\FK� VNRU]\VWDQLH� ]� WHJR� Z\M�WNX� VSRF]\ZD� QD� RVRELH�� NWyUD� SRZRáX�
MH� VL
� QD� WH� RNROLF]QR�FL�� �6SUDZD� &�������.RPLVMD� SU]HFLZNR�:áRFKRP� >����@� (&5

I-1249, par. 23).
14. 7U\EXQDá�XWU]\PXMH�� L*�]JRGQLH�]�DUW����SNW� �G��'\UHNW\Z\��������Z\M�WHN�]ZDOQLDM�F\

]�RERZL�]NX�RSXEOLNRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX��PD�]DVWRVRZDQLH�W\ONR�Z�Z\SDd-
NDFK�� JG\� V�� VSHáQLRQH� MHGQRF]H�QLH� WU]\� ZDUXQNL�� ]DLVWQLHQLH� QLHSU]HZLG]LDQ\FK� RNo-
OLF]QR�FL�� QDJáD� V\WXDFMD�� XQLHPR*OLZLDM�FD� GRWU]\PDQLH� WHUPLQyZ� GOD� LQQ\FK� SURFHGXU

L� ZUHV]FLH� ]ZL�]HN� SU]\F]\QRZR�VNXWNRZ\� SRPL
G]\� QLHSU]HZLG]LDQ\PL� RNROLF]Qo��
FLDPL�D�V\WXDFM��QDJá��]�QLFK�Z\QLNá�� �6SUDZD�&��������.RPLVMD�SU]HFLZNR�:áRFKRP

>����@�(&5�,�������SDU�������-H*HOL�FKRü�MHGHQ�]�Z\*HM�Z\PLHQLRQ\FK�ZDUXQNyZ�QLH�MHVW

speáQLRQ\��]DVWRVRZDQLH�SURFHGXU\�QHJRFMDF\MQHM�QLH�PR*H�E\ü�XVSUDZLHGOLZLRQH�
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15 =GDQLHP�5]�GX�1LHPLHF��]GDU]HQLHP��NWyUHJR�SRGPLRW\�]DPDZLDM�FH�QLH�PRJá\�SU]HZi-
G]LHü�E\áD�FDáNRZLFLH�QLHVSRG]LHZDQD�RGPRZD�XG]LHOHQLD�]JRG\�SU]H]�=DU]�G�5HJLRQX
Weser Ems.

16. 7HQ�DUJXPHQW�QLH�PR*H�E\ü�SRGWU]\PDQ\�
17. 1DOH*\�SRGNUH�OLü�� L*� DE\�EUDü�SRG�XZDJ
�SXEOLF]QH� L�SU\ZDWQH� LQWHUHV\��ZFKRG]�FH�Z

JU
�Z�SURFHGXUDFK�]DWZLHUG]DQLD�SURMHNWyZ� UREyW�EXGRZODQ\FK��SD�VWZD�F]áRQNRZVNLH
PRJ��SU]HND]Dü��RVRERP�IL]\F]Q\P�OXE�SUDZQ\P��NWyU\FK�GDQ\�SURMHNW�GRW\F]\��SHZQH
SUDZD��NWyUH�RGSRZLHGQLH�ZáDG]H�PXV]��UHVSHNWRZDü�

18. 6\WXDFM
��Z�NWyUHM�RUJDQ�PDM�F\�]DWZLHUG]Lü�SURMHNW�]JáDV]D�]DVWU]H*enia, które ma prawo
]JáRVLü� L� UREL� WR�Z� WHUPLQLH�XVWDORQ\P�GOD� WHJR�FHOX��PR*QD�SU]HZLG]LHü�Z�SURFHGXU]H
zatwierdzania planów.

19. 'ODWHJR� WH*� RGPRZD�=DU]�GX�5HJLRQX�:HVHU�(PV�]DWZLHUG]HQLD�SURMHNWX�QD�SRJá
ELH�
QLH� U]HNL�(PV�QD� MHM�GROQ\P�RGFLQNX�� ]RERZL�]XM�FD�ZáD�FLZH�ZáDG]H�GR� ]PLDQ\�SUo-
MHNWX��QLH�PR*H�E\ü�X]QDQD�SU]H]�SRGPLRW�]DPDZLDM�F\�]D�QLHSU]HZLG]LDQ��RNROLF]QR�ü�
w znaczeniu ustalonym w art. 5 ust. 3 pkt (c) dyrektywy.

20. :\QLND�]�WHJR��QDZHW�EH]�NRQLHF]QR�FL�XVWDODQLD��F]\�LQQH�ZDUXQNL�]RVWDá\�VSHáQLRQH�Z
W\P�Z\SDGNX��*H�ZUD]�]�XG]LHOHQLHP�SU]H]�8U]�G�GV��'UyJ�:RGQ\FK�L�)HJOXJL�Z�(PGHQ
]DPyZLHQLD� SXEOLF]QHJR� QD� SRJá
ELHQLH� U]HNL� (PV� QD� MHM� GROQ\P� RGFLQNX�� SRPL
G]\
miastami Papenburg i Oldersum, w drodze procedury negocjacyjnej bez uprzedniego
RSXEOLNRZDQLD� RJáRV]HQLD� R� ]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW� (XURSHj-
VNLFK��5HSXEOLND�)HGHUDOQD�1LHPLHF�QLH�Z\SHáQLáD�]RERZL�]D��Z\QLNDM�F\FK�]�'\UHNWy-
Z\�5DG\��������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD
]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�� ]PLHQLRQHM� SU]H]� '\UHNW\Z
� 5DG\
89/440/EEC z dnia 18 lipca 1989 r.

'HF\]MD��GRW\F]�FD��NRV]WyZ��V�GRZ\FK

Koszty
����1D�PRF\�DUW�����XVW����=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FD�MHVW�REFL�*RQD�NRV]WDPL

V�GRZ\PL��3RQLHZD*�5HSXEOLND�)HGHUDOQD�1LHPLHF�MHVW�VWURQ��SU]HJU\ZDM�F���PXVL�E\ü
obFL�*RQD�NRV]WDPL�

Sentencja  orzeczenia

Na tej podstawie

75<%81$à��3L�WD�,]ED�
niniejszym:
���6WZLHUG]D��L*�ZUD]�]�XG]LHOHQLHP�SU]H]�8U]�G�GV��'UyJ�:RGQ\FK�L�)HJOXJL�Z�(PGHQ�]a-

PyZLHQLD�SXEOLF]QHJR�QD�SRJá
ELHQLH� U]HNL�(PV�QD� MHM� GROQ\P�RGFLQNX�� SRPL
G]\�PLa-
stami Papenburg i Oldersum, w drodze procedury negocjacyjnej bez uprzedniego opubli-
NRZDQLD�RJáRV]HQLD�R�]DPyZLHQLX�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��5e-
SXEOLND� )HGHUDOQD�1LHPLHF� QLH� Z\SHáQLáD� ]RERZL�]D�� Z\QLNDM�F\FK� ]� '\UHNW\Z\� 5DG\
�������((&�]�GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH�
SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD
18 lipca 1989 r.;

���1DND]XMH�5HSXEOLFH�)HGHUDOQHM�1LHPLHF�SRNU\ü�NRV]W\�
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������25=(&=(1,(��75<%81$à8���,=%<��3,�7(-���=��'1,$�����0$-$��������5�
W  SPRAWIE  C-311/95

Komisja Wspólnot Europejskich przeciwko Republice Greckiej
1LHZ\ZL�]DQLH�VL
�]H�]RERZL�]D��±�'\UHNW\ZD�������((&

Sprawa C-311/95
6SUDZR]GDQLD�7U\EXQDáX�6SUDZLHGOLZR�FL������VWU��,�����

Data:

AKT: 02/05/1996
WNIOSEK: 29/09/1995

5RG]DM� SRVW
SRZDQLD�� 3267	32:$1,(� '27<&=�&(� 1,(� :<:,�=$1,$� 6,	� =(

=2%2:,�=$��35=(=�.5$-�&=à21.2:6.,�±�35=<-	7(

Przedmiot��=%/,)$1,(�35$:2'$:67:$

Streszczenie

6WRVRZDQLH�MHG\QLH�DGPLQLVWUDF\MQ\FK�SURFHGXU��NWyUH�]�QDWXU\�XOHJDM��]PLDQRP�ZSURZDG]a-
Q\P� SU]H]� ZáDG]H� SXEOLF]QH�� RUD]� NWyUH� QLH� V�� Z\VWDUF]DM�FR� XSXEOLF]QLDQH�� QLH� PR*H� E\ü

WUDNWRZDQH�MDNR�ZáD�FLZH�Z\NRQDQLH�RERZL�]NyZ�SD�VWZ�F]áRQNRZVNLFK�Z\QLNDM�F\FK�]�Gy-
rektywy, zgodnie z art. 189 Traktatu.

W sprawie C-311/95,
.RPLVMD�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQD�SU]H]�'LPLWULRV�*RXORXVVLV��GRUDGF
�SUDw-
QHJR�� G]LDáDM�FHJR� MDNR� SHáQRPRFQLN�� SURZDG]�F\� G]LDáDOQR�ü� Z� /XNVHPEXUJX� Z� ELXU]H

Carlosa Gomez de la Cruz – doradcy prawnego przy Komisji, Wagner Centre, Kirchberg,
ZQLRVNXM�F\

przeciwko
Republice Greckiej, reprezentowanej przez Ioanna Galani-Maragkoudaki, specjalnego asy-
stenta doradcy prawnego w Departamencie Prawnym Ministerstwa Spraw Zagranicznych,
RUD]�'LPLWUD�7VDJNDUDNL��GRUDGF
�=DVW
SF\�0LQLVWUD�6SUDZ�=DJUDQLF]Q\FK��G]LDáDM�F\FK�MDNR

SHáQRPRFQLF\��SURZDG]�F\�G]LDáDOQR�ü�Z�/XNVHPEXUJX�SU]\�$PEDVDG]LH�*UHFNLHM������6a-
inte-Croix,
pozwanemu

:1,26(.�R�Z\GDQLH�R�ZLDGF]HQLD��*H�SRSU]H]�QLH�SU]\M
FLH�L�QLH�SRLQIRUPRZDQLH�.RPLVML

Z�Z\PDJDQ\P�F]DVLH�R�SU]\M
FLX�QLH]E
GQ\FK�SU]HSLVyZ�L�DNWyZ�DGPLQLVWUDF\MQ\FK��Z�FHOX

Z\SHáQLHQLD�SRVWDQRZLH��'\UHNW\Z\�5DG\�������((&�]�GQLD����F]HUZFD������U���GRW\F]�FHM

NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL��2-������/�������5HSXEOi-
ND�*UHFND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX�:(�

75<%81$à��,]ED�3L�WD�
:�VNáDG]LH��'�$�2��(GZDUG��3U]HZRGQLF]�F\�,]E\��-�3��3XLVVRFKHW��3��-DQQ��6SUDZR]GDZFD��
/��6HYRQ�RUD]�0��:DWKHOHW��6
G]LRZLH��
Rzecznik Generalny: C.O Lenz,
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Sekretarz: R. Grass
%LRU�F�SRG�XZDJ
�VSUDZR]GDQLH�V
G]LHJR�VSUDZR]GDZF\�

SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�SRGF]DV�SRVLHG]HQLD�Z�GQLX����PDUFD������U��

Z\GDMH�QDVW
SXM�FH

Orzeczenie

Podstawy  orzeczenia

1.  3LVPHP� ZQLHVLRQ\P� GR� 6HNUHWDULDWX� 7U\EXQDáX� Z� GQLX� ��� ZU]H�QLD� ����� U��� .RPLVMD
:VSyOQRW�(XURSHMVNLFK�ZQLRVáD�SRZyG]WZR�]JRGQLH�]�DUW������7UDNWDWX�:(�R�X]QDQLH��*H

SRSU]H]�QLH�SU]\M
FLH�L�QLH�SRLQIRUPRZDQLH�.RPLVML�Z�Z\PDJDQ\P�F]DVLH�R�SU]\M
FLX�QLe-
]E
GQ\FK�SU]HSLVyZ� L� DNWyZ�DGPLQLVWUDF\MQ\FK�Z� FHOX�Z\SHáQLHQLD�SRVWDQRZLH��'\UHk-
W\Z\�5DG\�������((&�]�GQLD����F]HUZFD������U���GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]Le-
ODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL� �2-������/�����VWU�����GDOHM�]ZDQD�ÄG\UHNW\Z�´��

5HSXEOLND�*UHFND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�7UDNWDWX�:(�

2.  =JRGQLH�]�DUW�����XVW����G\UHNW\Z\�SD�VWZD�F]áRQNRZVNLH�PDM��RERZL�]HN�SU]\M�ü�SU]HSi-
V\�L�DNW\�DGPLQLVWUDF\MQH�Z�FHOX�ZGUR*HQLD�SRVWDQRZLH��G\UHNW\Z\�RUD]�SRLQIRUPRZDü�R

W\P�QLH]ZáRF]QLH�.RPLVM
��SU]HG���OLSFD������U

3.  3RQLHZD*� .RPLVMD� QLH� ]RVWDáD� SRLQIRUPRZDQD� R� �URGNDFK� SU]\M
W\FK� SU]H]� 5HSXEOLN

*UHFN���PDM�F\FK�QD� FHOX�ZGUR*HQLH� SRVWDQRZLH�� G\UHNW\Z\��Z�GQLX� �� VLHUSQLD� ����� U�

ZU
F]\áD� 5]�GRZL�*UHFNLHPX� RILFMDOQH� SLVPR� ]ZUDFDM�F� VL
� R� ]áR*HQLH� Z� FL�JX� GZyFK

PLHVL
F\�Z\MD�QLH��

4.  =�XZDJL�QD�EUDN�RGSRZLHG]L��Z�GQLX���PDMD������U���.RPLVMD�Z\VáDáD�5]�GRZL�*UHFNLHPX
XPRW\ZRZDQ��RSLQL
��Z]\ZDM�F�GR�SRGM
FLD�SRWU]HEQ\FK�NURNyZ�Z�FHOX�GRVWRVRZDQLD�VL


SRGF]DV�GZyFK�PLHVL
F\�GR�Z\PRJyZ�G\UHNW\Z\�

5.  .RPLVMD�QLH�RWU]\PDáD�RGSRZLHG]L�L�ZQLRVáD�QLQLHMV]H�SRZyG]WZR�
6.  5]�G� *UHFNL� QLH� NZHVWLRQXMH�� *H� QLH� ZGUR*\á� SU]HSLVyZ� G\UHNW\Z\� GR� SUDZRGDZVWZD

NUDMRZHJR�Z�Z\]QDF]RQ\P� WHUPLQLH��1LHPQLHM� MHGQDN�� ]ZUDFD� VL
� R� RGGDOHQLH�ZQLRVNX�

7ZLHUG]L��*H�QDMSLHUZ�Z�OLVWRSDG]LH������U���GHF\]M��0LQLVWHUVWZD�*RVSRGDUNL�1DURGRZHM

XWZRU]\á�NRPLWHW�Z�FHOX�RSUDFRZDQLD�ZVW
SQ\FK�SU]HSLVyZ�SUDZQ\FK�VáX*�F\FK�GR�ZGUo-
*HQLD�SU]HSLVyZ�G\UHNW\Z\��3R�GUXJLH��0LQLVWHUVWZR��URGRZLVND��3ODQRZDQLD�L�5REyW�3u-
EOLF]Q\FK� Z\VWRVRZDáR� GR� ZV]\VWNLFK� RUJDQyZ� SXEOLF]Q\FK� WHNVW� G\UHNW\Z\� Z� SRVWDFL

RNyOQLND�PLQLVWHULDOQHJR�]����VLHUSQLD������U���]DZLHUDM�FHJR�W\PF]DVRZH�LQVWUXNFMH�VWo-
VRZDQLD�G\UHNW\Z\��,�QD�NRQLHF��0LQLVWHUVWZR�RSUDFRZDáR�SURMHNW� UR]SRU]�G]HQLD�SUH]y-
GHQFNLHJR�QDND]XM�FHJR�GRVWRVRZDQLH�NUDMRZHJR�SRU]�GNX�SUDZQHJR�GR�ZV]\VWNLFK�SU]e-
pisów dyrektywy.

7.  >7U\EXQDá@�NRQVHNZHQWQLH�XWU]\PXMH��*H�VWRVRZDQLH� MHG\QLH�DGPLQLVWUDF\MQ\FK�SURFHGXU�
NWyUH�]�QDWXU\�XOHJDM��]PLDQRP�ZSURZDG]DQ\P�SU]H]�ZáDG]H�SXEOLF]QH��RUD]�NWyUH�QLH�V�

Z\VWDUF]DM�FR�XSXEOLF]QLDQH��QLH�PR*H�E\ü�WUDNWRZDQH�MDNR�ZáD�FLZH�VSHáQLHQLH�]RERZL�-
]D��SD�VWZD�F]áRQNRZVNLHJR�Z\QLNDM�F\FK�]�SRVWDQRZLH��7UDNWDWX��SDWU]�PL
G]\�LQQ\PL�

sprawa C-242/94 Komisja przeciwko Hiszpanii {1995} ECR I-3031, paragraf 6). Argu-
PHQW�5]�GX�*UHFNLHJR��RSLHUDM�F\�VL
�QD�UR]SRZV]HFKQLRQ\P�RNyOQLNX�PLQLVWHULDOQ\P�QLH

PR*H�GODWHJR�E\ü�SU]\M
W\�
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8.  3RQLHZD*�ZGUR*HQLH� SU]HSLVyZ� G\UHNW\Z\� QLH�PLDáR�PLHMVFD�Z�Z\]QDF]RQ\P� WHUPLQLH�
ZQLRVHN�.RPLVML�Z�W\P�Z]JO
G]LH�PXVL�E\ü�X]QDQ\�MDNR�SUDZLGáRZR�X]DVDGQLRQ\�

9.  :� NRQVHNZHQFML�� QDOH*\� VWZLHUG]Lü�� *H� SRSU]H]� QLH� SU]\M
FLH� Z�Z\]QDF]RQ\P� WHUPLQLH
QLH]E
GQ\FK�SU]HSLVyZ�L�DNWyZ�DGPLQLVWUDF\MQ\FK�Z�FHOX�ZGUR*HQLD�SRVWDQRZLH��G\UHk-
W\Z\��5HSXEOLND�*UHFND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�DUW�����XVW����Gy-
rektywy.
(...)

Sentencja  orzeczenia

Na tych podstawach,

75<%81$à��,]ED�3L�WD�
niniejszym:
1.  8]QDMH��*H�SRSU]H]�QLH�SU]\M
FLH�Z�Z\]QDF]RQ\P�WHUPLQLH�QLH]E
GQ\FK�SU]HSLVyZ�L�DNWyZ

DGPLQLVWUDF\MQ\FK�Z�FHOX�ZGUR*HQLD�SRVWDQRZLH��'\UHNW\Z\�������((&�]�GQLD����F]HUw-
FD������URNX�GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�XVáXJL�
5HSXEOLND�*UHFND�QLH�Z\ZL�]DáD�VL
�]H�]RERZL�]D��Z\QLNDM�F\FK�]�DUW�����XVW���� WHM�Gy-
rektywy.

2.  Nakazuje Republice Greckiej pokrycie kosztów.

������25=(&=(1,(��75<%81$à8���75=(&,(-��,=%<�
Z  DNIA  18  GRUDNIA  1997  R.  W  SPRAWIE  C-5/97  („BALLAST”)

Ballast Nedam Groep NV przeciwko Belgii.
$XWRU�ZQLRVNX�R�RU]HF]HQLH�ZVW
SQH��5DDG�YDQ�6WDWH�±�%HOJLD�
:ROQR�ü��ZLDGF]HQLD�XVáXJ�±�=DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�±�UHMHVWUDFMD�Zy-
NRQDZFyZ�±�3RGPLRW��MDNL�QDOH*\�GRSX�FLü
Sprawa C-5/97
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL������VWURQD�,�����

Strony
w sprawie C-5/97,

:1,26(.�5DDG�YDQ�6WDWH��%HOJLD�GR�7U\EXQDáX�QD�SRGVWDZLH�DUW������7UDNWDWX�(:*��R�Zy-
GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�WRF]�F\P�VL
�SRVW
SRZDQLX�PL
G]\�%DOODVW�1HGDP�*URHS�19
a
%HOJL�
Z�VSUDZLH�LQWHUSUHWDFML�RU]HF]HQLD�7U\EXQDáX�]����NZLHWQLD������U��Z�VSUDZLH�&��������%Dl-
last Nedam Groep [1994] ECR I-1289,

75<%81$à
(Trzecia Izba),
Z�VNáDG]LH��-�&��0RLWLQKR�GH�$OPHLGD��SHáQL�F\�URO
�3U]HZRGQLF]�FHJR�,]E\��-��3��3XLVVRFKHW
�6HNUHWDU]��L�/��6HYRQ��6
G]LRZLH�
Rzecznik Generalny: A. La Pergola,
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Sekretarz: R. Grass,
SR�XZ]JO
GQLHQLX�SLVHPQ\FK�RSLQLL�SU]HGáR*RQ\FK�Z�LPLHQLX�

− %DOODVW� 1HGDP� *URHS� 19�� ZQLRVNRGDZF\� Z� SURFHVLH� JáyZQ\P�� SU]H]� 0DUFD� 6QHOOH�

F]áRQND�%UXNVHOVNLHM�,]E\�5DGFyZ�3UDZQ\FK�

− 5]�GX�%HOJLL��SU]H]�-DQD�'HYDGGHUD��'RUDGF
�*HQHUDOQHJR�Z�0LQLVWHUVWZLH�6SUDZ�=DJUa-
QLF]Q\FK��'HSDUWDPHQW�+DQGOX�L�:VSyáSUDF\�]�=DJUDQLF���G]LDáDM�FHJR�MDNR�SHáQRPRFQLN�

− .RPLVML� :VSyOQRW� (XURSHMVNLFK�� UHSUH]HQWRZDQHM� SU]H]� +HQGULND� YDQ� /HHU¶D�� 5DGF


3UDZQHJR��G]LDáDM�FHJR�MDNR�SHáQRPRFQLN�

SR�XZ]JO
GQLHQLX�UDSRUWX�V
G]LHJR�VSUDZR]GDZF\�

SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD�SRVLHG]HQLX�Z�GQLX����SD(G]LHUQLND������U�

RU]HND�FR�QDVW
SXMH�

Podstawy  orzeczenia:

1.  3RSU]H]�ZQLRVHN�]����JUXGQLD������U��NWyU\�ZSá\Q�á�GR�7U\EXQDáX����VW\F]QLD������U��5a-
DG� YDQ� 6WDWH� �5DGD� 3D�VWZD�� %HOJLL� ]ZUyFLáD� VL
� GR� 7U\EXQDáX�� QD� SRGVWDZLH� DUW�� ���

7UDNWDWX� (:*�� ]� S\WDQLHP� GRW\F]�F\P� LQWHUSUHWDFML� RU]HF]HQLD� 7U\EXQDáX� Z� VSUDZLH

C-389/92 Ballast Nedam Groep przeciwko Belgii [1994] ECR I-1289 (dalej zwanej
‘BNG’)

2.  .ZHVWL
�W
�SRGQLHVLRQR�Z�SRVW
SRZDQLX�V�GRZ\P�PL
G]\�%DOODVW�1HGDP�*URHS��VSyáN�

SUDZD�KROHQGHUVNLHJR��GDOHM�]ZDQ��µ%1*¶���D�%HOJL���GRW\F]�F\P�QLHRGQRZLHQLD�ZSLVX

GOD� WHJR� SU]HGVL
ELRUVWZD�� 3RVW
SRZDQLH� WR� MX*� VSRZRGRZDáR� SU]HGáR*HQLH� ZVW
SQHJR

S\WDQLD� R� LQWHUSUHWDFM
�'\UHNW\Z\�5DG\� �������((&� ]� ��� OLSFD� ����� URNX�� GRW\F]�FHM

]QLHVLHQLD�RJUDQLF]H��ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLFz-
Q\FK�QD�URERW\�EXGRZODQH�RUD]�Z�VSUDZLH�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\

EXGRZODQH� Z\NRQDZFRP� G]LDáDM�F\FK� ]D� SR�UHGQLFWZHP� DJHQFML� OXE� RGG]LDáyZ� �2-

������,,��VWU�������RUD]�'\UHNW\Z\�5DG\��������((&�]����OLSFD������U��GRW\F]�FHM�NRRr-
G\QDFML�SURFHGXU�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH� �2-������ �,,�

str. 682).
3.  3\WDQLH� SU]HVáDQH� SU]H]� 5DDG� YDQ� 6WDWH� Z� SLHUZV]\P� ZQLRVNX� R� RU]HF]HQLH� ZVW
SQH

EU]PLDáR�� Ä&]\� '\UHNW\ZD� 5DG\� �������((&� ]� ��� OLSFD� ����� U�� GRW\F]�FD� ]QLHVLHQLD

RJUDQLF]H��ZROQR�FL��ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\FK�QD�Uo-
ERW\�EXGRZODQH�RUD]�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�Z\NRQDw-
FRP� G]LDáDM�F\P� ]D� SR�UHGQLFWZHP� DJHQFML� OXE� RGG]LDáyZ� RUD]� '\UHNW\ZD� 5DG\

�������((&� ]� ��� OLSFD� ����� U�� GRW\F]�FD� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�

puEOLF]Q\FK� QD� URERW\� EXGRZODQH��Z� V]F]HJyOQR�FL� DUW�� ��� ��� ���� ��� L� ���� ]H]ZDODM�� ±
Z�SU]\SDGNX�JG\�EHOJLMVNLH�SU]HSLV\�R�UHMHVWUDFML�Z\NRQDZFyZ�RGQRV]��VL
�GR�JáyZQHM

RVRE\�SUDZQHM�Z�JUXSLH��XWZRU]RQHM�]JRGQLH�]�SUDZHP�KROHQGHUVNLP��Z�]ZL�]NX�]�RFe-
Q��VSHáQLDQLD�NU\WHULyZ�GRW\F]�F\FK��PL
G]\�LQQ\PL��]GROQR�FL�WHFKQLF]Q\FK��NWyUH�PXVL

VSHáQLDü�Z\NRQDZFD�±�QD�XZ]JO
GQLDQLH�MHG\QLH�WHM�JáyZQHM�RVRE\�SUDZQHM�D�QLH�µSU]Hd-
VL
ELRUVWZ�Z�JUXSLH¶��]�NWyU\FK�ND*GH��SRVLDGDM�F�ZáDVQ��RVRERZR�ü�SUDZQ���QDOH*\�GR

tej grupy ?”
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4.  :�RU]HF]HQLX�Z�VSUDZLH�%1*�,��7U\EXQDá�RGSRZLHG]LDá�QD�SRZ\*V]H�S\WDQLH��Z�WHQ�VSo-
VyE�� *H�'\UHNW\Z\� ������� L� ������� QDOH*\� LQWHUSUHWRZDü� MDNR� SR]ZDODM�FH� ±� GOD� FHOyZ
RFHQ\�NU\WHULyZ��MDNLH�PXVL�VSHáQLü�Z\NRQDZFD�Z�WUDNFLH�UR]SR]QDZDQLD�ZQLRVNX�R�UHMe-
VWUDFM
�SU]HVáDQHJR�SU]H]�JáyZQ��RVRE
�SUDZQ��JUXS\�±�QD�EUDQLH�SRG�XZDJ
�VSyáHN�QDOe-
*�F\FK�GR�WHM�JUXS\��SRG�ZDUXQNLHP�*H�GDQD�RVRED�SUDZQD�Z\V\áDM�FD�ZQLRVHN�XGRZRd-
QLáD��*H�U]HF]\ZL�FLH�G\VSRQXMH�]DVREDPL�W\FK�VSyáHN��NWyUH�V��QLH]E
GQH�GR�Z\NRQ\ZDQLD
SUDF��'R�V�GX�NUDMRZHJR�QDOH*\�QDWRPLDVW�RU]HF]HQLH��F]\�WDNL�GRZyG�]RVWDá�SU]HGVWDZLo-
Q\�Z�SRVW
SRZDQLX�JáyZQ\P�

5.  3RQLHZD*�6WURQ\�SRVW
SRZDQLX�QLH�PRJ�� X]JRGQLü� ]QDF]HQLD� WHJR�RU]HF]HQLD��5DDG�YDQ
6WDWH�]GHF\GRZDáD�VL
�]ZUyFLü�GR�7U\EXQDáX�]�NROHMQ\P�ZQLRVNLHP�R�Z\GDQLH�RU]HF]HQLD
ZVW
SQHJR��]DGDM�F�S\WDQLH�QDVW
SXM�FHM� WUH�FL��ÄF]\�Z\UD]�µ]H]ZDODM�¶�Z�Z\UD*HQLX�µ]e-
]ZDODM�����QD�XZ]JO
GQLDQLH¶�SRMDZLDM�F\P�VL
�Z�VHQWHQFML�RU]HF]HQLD�]�GQLD����NZLHWQLD
�����U��Z�VSUDZLH�&��������PD�E\ü�UR]XPLDQ\�MDNR�µZ\PDJDM�¶"�-H�OL�VáRZR�Ä]H]ZDODM�´
Z�SRZ\*V]\P�Z\UD*HQLX�QLH�PD�E\ü�UR]XPLDQH�MDNR�UyZQRZD*QH�]H�VáRZHP�µZ\PDJDM�¶�
F]\�WR�R]QDF]D��*H�SD�VWZR�F]áRQNRZVNLH�SRVLDGD�Z\á�F]Q��PRF�GHF\GRZDQLD�Z�WHM�VSUa-
ZLH��QDZHW� MH�OL�ZDUXQHN�XVWDQRZLRQ\�SU]H]�7U\EXQDá� MHVW�VSHáQLRQ\"�:�MDNLFK�SU]\SDd-
NDFK�L�QD�MDNLHM�SRGVWDZLH� MHVW�ZyZF]DV�ZáD�FLZH�XZ]JO
GQLDü�VSyáNL�QDOH*�FH�GR�GRPi-
QXM�FHM�RVRE\�SUDZQHM�Z�JUXSLH"´

6.  =DGDM�F�WH�S\WDQLD�V�G�NUDMRZ\�S\WD�Z�]DVDG]LH��F]\�]�RU]HF]HQLD�Z�VSUDZLH�%1*,�Z\QLND�
*H�'\UHNW\Z\�������� L��������PDM�� E\ü� LQWHUSUHWRZDQH� MDNR�VWDQRZL�FH��*H�RUJDQ�NRm-
SHWHQWQ\�GR�GHF\GRZDQLD�Z�VSUDZLH�ZQLRVNyZ�R�ZSLV��]áR*RQ\FK�SU]H]�GRPLQXM�F��RVRE

SUDZQ��Z�JUXSLH��MH�OL�GDQD�RVRED�SUDZQD�MHVW�X]QDZDQD�]D�U]HF]\ZL�FLH�G\VSRQXM�F��]a-
VREDPL�VSyáHN�QDOH*�F\FK�GR�JUXS\��NWyUD�PD�Z\NRQDü�]DPyZLHQLH�QD�URERW\�EXGRZODQH�
PD�RERZL�]HN�XZ]JO
GQLü�WH�VSyáNL�

7.  %1*�L�.RPLVMD�XZD*DM���*H�QD�WR�S\WDQLH�QDOH*\�RGSRZLHG]LHü�WZLHUG]�FR��,FK�]GDQLHP�
MH�OL�SU]HGVWDZLRQ\�MHVW�GRZyG��*H�GRPLQXM�FD�RVRED�SUDZQD�Z�JUXSLH�PR*H�U]HF]\ZL�FLH
G\VSRQRZDü�]DVREDPL�VSyáHN�QDOH*�F\FK�GR�WHM�JUXS\��RUJDQ�NRPSHWHQWQ\�PXVL�XZ]JO
d-
QLü�WH�VSyáNL�

8.  1DWRPLDVW� 5]�G� %HOJLL� ]H� VZHM� VWURQ\� WZLHUG]L�� SRZRáXM�F� VL
� QD� RU]HF]HQLH� 7U\EXQDáX
Z�SRá�F]RQ\FK� VSUDZDFK�������������� L�������&(,� L� ,QQL� >����@�(&5�������*H�SD�VWZD
F]áRQNRZVNLH�PDM�� SHZQ�� VZRERG
� Z� RFHQLH� NU\WHULyZ� NZDOLILNDFML�� MDNLH�PXVL� VSHáQLü
Z\NRQDZFD� SU]\� UR]SR]QDQLX� ZQLRVNX� R� UHMHVWUDFM
� ]áR*RQHJR� SU]H]� GRPLQXM�F�� RVRE

SUDZQ��Z�JUXSLH��QDZHW�MH�OL�ZDUXQHN�XVWDQRZLRQ\�SU]H]�7U\EXQDá�MHVW�VSHáQLRQ\�

9.  2GZRáDQLH� VL
� GR� WHM� VSUDZ\� MHVW� QLHZáD�FLZH��3RGF]DV� JG\�� MDN� SRVWDQRZLá�7U\EXQDá�Z
SDUDJUDILH����RU]HF]HQLD�Z�VSUDZLH�&(,� L� ,11,��NU\WHULD�NODV\ILNDFML�QD� Uy*Q\FK�RILFMDl-
nych listach zatwierdzonych wykonawców, o których mowa w art. 28 Dyrektywy 71/305
QLH�V��]KDUPRQL]RZDQH��QLH�MHVW�WDN�Z�SU]\SDGNX�QLHNWyU\FK�NU\WHULyZ�NZDOLILNDFML��R�NWó-
U\FK�PRZD�Z�DUW����±����]ZáDV]F]D�W\FK�]ZL�]DQ\FK�]�ILQDQVRZ��L�HNRQRPLF]Q��V\WXDFM�
Z\NRQDZFyZ�RUD]�GRW\F]�F\FK�LFK�ZLHG]\�WHFKQLF]QHM� L�PR*OLZR�FL��R�NWyU\FK�PRZD�Z
DUW����� L�����=�RU]HF]HQLD�Z�VSUDZLH�%1*�,� MDVQR�Z\QLND��*H�ZDUXQHN�XVWDQRZLRQ\� WDP
SU]H]�7U\EXQDá�RGQRVL�VL
�Z�V]F]HJyOQR�FL�GR�UHIHUHQFML�]ZL�]DQ\FK�]�V\WXDFM��WHFKQLF]Q��
ILQDQVRZ�� L� HNRQRPLF]Q�� VSyáNL�� VWDUDM�FHM� VL
� R� ZSLV� QD� RILFMDOQ�� OLVW
� ]DWZLHUG]RQ\FK
wykonawców.
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10.  :�W\P�RU]HF]HQLX�7U\EXQDá� VWZLHUG]Lá� SR� SLHUZV]H�� *H� VSyáND� KROGLQJRZD�� NWyUD� VDPD
QLH�Z\NRQXMH�SUDF��]�XZDJL�QD�WR��*H�MHM�VSyáNL�DILOLRZDQH��NWyUH�SURZDG]��SUDFH�V��Rd-
U
EQ\PL�RVREDPL�SUDZQ\PL��QLH�PR*H�E\ü�Z\NOXF]RQD�QD�WHM�SRGVWDZLH�]�XF]HVWQLFWZD
Z�SRVW
SoZDQLX�R�XG]LHOHQLH�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��SDUDJUDI�����

11.  'DOHM�7U\EXQDá�RU]HNá��*H�Z�JHVWLL�RUJDQX�XG]LHODM�FHJR�]DPyZLHQLD�� ]JRGQLH� ]� DUW�� ��
'\UHNW\Z\� �������� OH*\� VSUDZG]HQLH� NZDOLILNDFML� Z\NRQDZFyZ�� ]JRGQLH� ]� NU\WHULDPL�
R�NWyU\FK�PRZD�Z�DUW����±����SU]\ZRáDQHM�G\UHNW\Z\��SDUDJUDI�����

12.  :UHV]FLH�7U\EXQDá�RU]HNá��*H�MH�OL�VSyáND�SU]HGVWDZLD�GRNXPHQWDFM
�GRW\F]�F��MHM�]DOH*-
Q\FK�VSyáHN��Z�FHOX�XGRZRGQLHQLD�VZRMHM�GREUHM�V\WXDFML�HNRQRPLF]QR�ILQDQVRZHM�RUD]
ZLHG]\� WHFKQLF]QHM�� PXVL� RQD� GRZLH�ü�� *H� EH]� Z]JO
GX� QD� LVWRW
� SUDZQ\FK� SRZL�]D�
]� W\PL� VSyáNDPL� ]DOH*Q\PL�� U]HF]\ZL�FLH� G\VSRQXMH� ]DVREDPL� W\FK� RVWDWQLFK�� QLH]E
d-
Q\PL�GR�Z\NRQDQLD�SUDF��'R�V�GX�NUDMRZHJR�QDOH*\�RU]HF]HQLH��Z��ZLHWOH�IDNW\F]Q\FK
L�SUDZQ\FK�RNROLF]QR�FL��F]\�WDNL�GRZyG�]RVWDá�SU]HSURZDG]RQ\�Z�SRVW
SRZDQLX�Jáyw-
nym (paragraf 27).

13.  =�SRZ\*V]HJR�Z\QLND��*H�VSyáND�KROGLQJRZD��NWyUD� VDPD�QLH�SURZDG]L�SUDF��QLH�PR*H
E\ü�Z\NOXF]RQD�]�XF]HVWQLFWZD�Z�SRVW
SRZDQLX�R�XG]LHOHQLH�]DPyZLHQLD�SXEOLF]QHJR�QD
URERW\�EXGRZODQH��D�ZL
F��]�ZSLVX�QD�RILFMDOQ��OLVW
�]DWZLHUG]RQ\FK�Z\NRQDZFyZ��MH�OL
XGRZRGQL��*H�IDNW\F]QLH�G\VSRQXMH�]DVREDPL�VZRLFK�VSyáHN�]DOH*Q\FK��NWyUH� WR�]DVRE\
V��QLH]E
GQH�GR�SU]HSURZDG]HQLD�UREyW��FK\ED��*H�GRNXPHQWDFMD�GRW\F]�FD�VSyáHN�]DOH*-
Q\FK�QLH�VSHáQLD�NU\WHULyZ�NZDOLILNDFML��R�NWyU\FK�PRZD�Z�DUW����±���'\UHNW\Z\��������

14.  :� RGSRZLHG]L� QD� SU]HGáR*RQH� S\WDQLH� QDOH*\� ZL
F� VWZLHUG]Lü�� *H� '\UHNW\Z\� ������
L��������QDOH*\� LQWHUSUHWRZDü� MDNR� VWDQRZL�FH��*H�RUJDQ�GHF\GXM�F\�R�ZQLRVNX�R� UHMe-
VWUDFM
��SU]HGáR*RQ\P�SU]H]�GRPLQXM�F��RVRE
�SUDZQ��Z�JUXSLH��PD�RERZL�]HN��MH�OL�MHVW
XGRZRGQLRQH��*H�RVRED�WD�U]HF]\ZL�FLH�G\VSRQXMH�]DVREDPL�VSyáHN�QDOH*�F\FK�GR�JUXS\�
NWyUH�V��QLH]E
GQH�GR�SU]HSURZDG]HQLD�UREyW��XZ]JO
GQLü�UHIHUHQFMH�W\FK�VSyáHN�Z�RFe-
nie kwalifikacji danej osoby prawnej, zgodnie z kryteriami, o których mowa w art. 23–28
Dyrektywy 71/305.

Decyzja  w  sprawie  kosztów

Koszty
15.  .RV]W\�SRQLHVLRQH�SU]H]� U]�G�%HOJLL� L�.RPLVM
�:VSyOQRW�(XURSHMVNLFK�� NWyUH�SU]HGVWa-

ZLá\�VZRMH�RSLQLH�7U\EXQDáRZL��QLH�SRGOHJDM��]ZURWRZL��=�XZDJL�QD�WR��*H�QLQLHMV]H�So-
VW
SRZDQLH�MHVW�GOD�VWURQ�JáyZQHJR�SRVW
SRZDQLD�MHGQ\P�]�HWDSyZ�SRVW
SRZDQLD�WRF]�-
FHJR�VL
�SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�R�NRV]WDFK�QDOH*\�GR�WHJR�V�GX�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à
(Trzecia Izba),
w odpowiedzi na pytanie przedstawione przez Raad van State, Belgia, orzeczeniem z 18 grud-
nia 1996 r., niniejszym postanawia:
'\UHNW\Z
� 5DG\� �������((&� ]� ��� OLSFD� ����� U�� GRW\F]�F�� ]QLHVLHQLD� RJUDQLF]H�� ZROQR�FL
�ZLDGF]HQLD�XVáXJ�Z�RGQLHVLHQLX�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]�XG]Le-
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ODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� URERW\�EXGRZODQH�Z\NRQDZFRP�G]LDáDM�F\P�]D�SR�UHGQLc-
WZHP�DJHQFML�OXE�RGG]LDáyZ�RUD]�'\UHNW\Z
�5DG\��������((&�]����OLSFD������U��GRW\F]�F�
NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� QDOH*\� LQWHr-
SUHWRZDü��MDNR�VWDQRZL�FH��*H�RUJDQ�ZáD�FLZ\�Z�VSUDZDFK�GHF\GRZDQLD�R�ZQLRVNDFK�R�ZSLV
SU]HGVWDZLRQ\FK�SU]H]�JáyZQ��RVRE
�SUDZQ��Z�JUXSLH�PD�RERZL�]HN��MH�OL�MHVW�XGRZRGQLRQH�
*H�RVRED�WD�U]HF]\ZL�FLH�G\VSRQXMH�]DVREDPL�VSyáHN�QDOH*�F\FK�GR�JUXS\��NWyUH�V��QLH]E
GQH
GR�Z\NRQDQLD�SUDF��XZ]JO
GQLü�GRNXPHQWDFM
�W\FK�VSyáHN�Z�RFHQLH�WHM�RVRE\�SUDZHM��]JRGQLH
z kryteriami, o których mowa w art. 23–28 Dyrektywy 71/305.

������25=(&=(1,(��75<%81$à8��=��'1,$������67<&=1,$��������5�
W  SPRAWIE  C-44/96  („MANNESMANN”)

Mannesmann Anlagenbau Austria AG i Inni przeciwko Strohal Rotationsdruck GemsbH
:QLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR��%XQGHVYHUJDEHDPW�±�$XVWULD�
=DPyZLHQLD�SXEOLF]QH�±�SURFHGXUD�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH
'UXNDUQLD�3D�VWZRZD�±�MHGQRVWND�]DOH*QD�SURZDG]�FD�G]LDáDOQR�ü�NRPHUF\MQ�
Sprawa C-44/96
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL�������VWU��������

Streszczenie

1.  Art. 1 pkt (b) pierwszy akapit Dyrektywy 93/37 o koordynacji procedur udzielania zamó-
ZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RNUH�OD�SRGPLRW\�]DPDZLDM�FH��PL
G]\�LQQ\PL��Ma-
NR� LQVW\WXFMH�SUDZD�SXEOLF]QHJR��GUXJL�DNDSLW� SU]HZLGXMH��*H�SU]H]� LQVW\WXFMH� WH� UR]XPLH

VL
�ZV]HONLH�LQVW\WXFMH�XVWDQRZLRQH�Z�V]F]HJyOQ\P�FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWe-
U]H�SRZV]HFKQ\P��QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR��SRVLDGDM�FH

RVRERZR�ü�SUDZQ�� L��FL�OH� ]DOH*QH�RG�SD�VWZD�� RUJDQyZ� VDPRU]�GRZ\FK� OXE� LQQ\FK� Ln-
stytucji prawa publicznego.
3RGPLRW�WDNL�MDN�2VWHUUHLFKLVFKH�6WDDWVGUXFNHUHL��$XVWULDFNLH�'UXNDUQLD�3D�VWZRZD��26�

QDOH*\�SRVWU]HJDü�MDNR�LQVW\WXFM
�SUDZD�SXEOLF]QHJR��D�ZL
F�MDNR�SRGPLRW�]DPDZLDM�F\�Z

UR]XPLHQLX�Z\*HM�Z\PLHQLRQ\FK�SRVWDQRZLH���JG\*�

− 'RNXPHQW\�� MDNLH� 26� PD� Z\WZDU]Dü� V�� �FL�OH� SRZL�]DQH� ]� ]DPyZLHQLDPL� SXEOLF]Q\PL
L�LQVW\WXFMRQDOQ��G]LDáDOQR�FL��SD�VWZD�RUD]�Z\PDJDM��JZDUDQWRZDQ\FK�GRVWDZ�L�ZDUXn-
NyZ�SURGXNFML��NWyUH�]DSHZQLDM��VSHáQLDQLH�VWDQGDUGyZ�SRXIQR�FL�L�EH]SLHF]H�VWZD��ELRU�F

SRG�XZDJ
��*H�Z\PyJ�SU]HZLGXM�F\�XWZRU]HQLH�SRGPLRWX�Z�NRQNUHWQ\P�FHOX�]DVSRNDMDQLD

SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P��QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGOo-
ZHJR��QLH�R]QDF]D��*H�QDOH*\�PX�SRZLHU]Dü�Z\á�F]QLH��D�QDZHW�JáyZQLH�]DVSRNDMDQLH� Wa-
kich potrzeb;

− 26�SRVLDGD�RVRERZR�ü�SUDZQ��
− '\UHNWRU�*HQHUDOQ\�26� MHVW�SRZRá\ZDQ\�SU]H]�RUJDQ�VNáDGDM�F\� VL
� JáyZQLH�]� F]áRQNyZ

SRZRá\ZDQ\FK�SU]H]�.DQFHODUL
�)HGHUDOQ�� OXE�Uy*QH�PLQLVWHUVWZD��26�SRGOHJD�QDG]RUR�

ZL� 7U\EXQDáX� 5HZLGHQF\MQHJR�� ZL
NV]R�ü� XG]LDáyZ� VSyáNL� SRVLDGD� 3D�VWZR� $XVWULDFNLH

D�SD�VWZRZH�VáX*E\�NRQWUROQH�V��RGSRZLHG]LDOQH�]D�PRQLWRURZDQLH�GUXNyZ�SRGOHJDM�F\P

�URGNRP�EH]SLHF]H�VWZD�



7HNVW\�RU]HF]H�

207

=DPyZLHQLD� QD� URERW\� EXGRZODQH� XG]LHODQH� SU]H]� WDNL� SRGPLRW� QDOH*\� SRVWU]HJDü� MDNR

zamówienia publiczne na roboty budowlane w rozumieniu art. 1 pkt (a) dyrektywy, nieza-
OH*QLH�RG�LFK�FKDUDNWHUX��UR]PLDUX�L�UHODW\ZQHJR�XG]LDáX�Z�G]LDáDOQR�FL�26�SURZDG]RQHM

Z�FHOX�]DVSRNDMDQLD�SRWU]HE�QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR�

2.  3U]HGVL
ELRUVWZR��NWyUH�SURZDG]L�G]LDáDOQR�ü�KDQGORZ��L�Z�NWyU\P�SRGPLRW�]DPDZLDM�F\
w rozumieniu pierwszego akapitu art. 1 pkt (b) Dyrektywy 93/37 o koordynacji procedur
XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�SRVLDGD�XG]LDá�ZL
NV]R�FLRZ\�QLH

MHVW�X]QDZDQH�]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR�Z�UR]XPLHQLX�GUXJLHJR�DNDSLWX�ZVSRPQLa-
QHJR�SRVWDQRZLHQLD�±�ZHGáXJ�NWyUHJR�PXVL�E\ü�RUJDQHP�XVWDQRZLRQ\P�Z�FHOX�V]F]HJyl-
Q\P� FHOX� ]DVSRNDMDQLD� SRWU]HE� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH� PDM�F\FK� FKDUDNWHUX

SU]HP\VáRZHJR�DQL�KDQGORZHJR�±�D�]DWHP�]D�SRGPLRW�]DPDZLDM�F\��Z\á�F]QLH�QD�SRGVWa-
ZLH�SU]HVáDQNL��*H�SU]HGVL
ELRUVWZR�]RVWDáR�XWZRU]RQH�SU]H]�SRGPLRW�]DPDZLDM�F\�OXE��*H

SRGPLRW�]DPDZLDM�F\�SU]HND]XMH�PX��URGNL�SRFKRG]�FH�]�G]LDáDOQR�FL�SURZDG]RQHM�Z�FHOX

]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P�QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR

ani handlowego.
Ponadto zamówienie publiczne na roboty budowlane nie podlega postanowieniom dyrek-
W\Z\��NLHG\�GRW\F]\�LQZHVW\FML��NWyUD�RG�SRF]�WNX�PLH�FL�VL
�Z�FDáR�FL�Z�]DNUHVLH�G]LDáDO�

no�FL� SU]HGVL
ELRUVWZD�� NWyUH� QLH� MHVW� SRGPLRWHP� ]DPDZLDM�F\P� L� NLHG\� ]DPyZLHQLD� QD
roERW\� EXGRZODQH� GRW\F]�FH� WHM� LQZHVW\FML� ]RVWDá\� XG]LHORQH� SU]H]� SRGPLRW� ]DPDZLDM�F\
w imieQLX�WHJR�SU]HGVL
ELRUVWZD�

3.  =JRGQLH� ]� DUW�� �� XVW�� �� 5R]SRU]�G]HQLD� ������� ]PLHQLDM�FHJR� 5R]SRU]�G]HQLH� �������
G]LDáDQLD�ILQDQVRZDQH�]�)XQGXV]\�6WUXNWXUDOQ\FK�OXE�RWU]\PXM�FH�SRPRF�]�(XURSHMVNLHJR

%DQNX� ,QZHVW\F\MQHJR� OXE� ]� LQQ\FK� LVWQLHM�F\FK� LQVWUXPHQWyZ� ILQDQVRZ\FK� ZLQQ\� E\ü

]JRGQH� ]� SRVWDQRZLHQLDPL�7UDNWDWyZ�� ]� LQVWUXPHQWDPL� SU]\M
W\PL� QD� LFK� SRGVWDZLH� RUD]

]�]DVDGDPL�SU]\M
W\PL�SU]H]�:VSyOQRW
��Z�W\P�]�]DVDGDPL�GRW\F]�F\PL�SU]HSLVyZ�R�NRQNu-
UHQFML��XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�L�RFKURQ\��URGRZLVND�RUD]�]DVWRVRZDQLD�]DVDG\

UyZQ\FK� V]DQV� GOD� NRELHW� L� P
*F]\]Q�� :� W\P� ]DNUHVLH� Z\PyJ� ]JRGQR�FL� ZVSRPQLDQ\FK

G]LDáD�� ]� SUDZHP�:VSyOQRW\� ]DNáDGD��*H� G]LDáDQLD� WH� SRGOHJDM�� ]DNUHVRZL� RGSRZLHGQLHM

OHJLVODFML�:VSyOQRW\��:VSRPQLDQH�SRVWDQRZLHQLH�SRZLQQR�E\ü�LQWHUSUHWRZDQH�QDVW
SXM�-
FR�� ILQDQVRZDQLH� LQZHVW\FML� REHMPXM�FHM� URERW\� EXGRZODQH� ]H� �URGNyZ� :VSyOQRW\� QLH

MHVW� ]DOH*QH� RG� SU]HVWU]HJDQLD� SU]H]� RGELRUFyZ� SURFHGXU� RGZRáDZF]\FK� Z� UR]XPLHQLX

'\UHNW\Z\��������NRRUG\QXM�FHM�SU]HSLV\�L�UHJXODFMH�DGPLQLVWUDF\MQH��GRW\F]�FH�VWRVRZa-
QLD�SURFHGXU�RGZRáDZF]\FK�Z�XG]LHODQLX�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�L�URERW\�Eu-
GRZODQH�� MH*HOL� VDPL�QLH� V�� SRGPLRWDPL� ]DPDZLDM�F\PL�Z� UR]XPLHQLX�DUW�� �� SNW� �E��'y-
UHNW\Z\� ������ R� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� Eu-
dowlane.

Strony

W sprawie C-44/96,

:1,26(.�GR�7U\EXQDáX�QD�SRGVWDZLH�$UW������7UDNWDWX�:(�]áR*RQ\�SU]H]�%XQGHVYHUJDEe-
DPW��$XVWULD��R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�Z�SRVW
SRZDQLX�SRPL
G]\�0DQQHVPDQQ�$n-
lagenbau Austria AG i Innymi



7HNVW\�RU]HF]H�

208

a Strohal Rotationsdruck GesmbH
RGQR�QLH� LQWHUSUHWDFML� DUW�� �� SNW� �E��'\UHNW\Z\�5DG\������((&�]� GQLD� ��� F]HUZFD� ����� U�
R� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� �2-� ����
/������VWU������RUD]�DUW����XVW����5R]SRU]�G]HQLD�5DG\�����������((&��]�GQLD����OLSFD������U�
]PLHQLDM�FHJR�5R]SRU]�G]HQLH���������((&�GRW\F]�FH�]DGD��)XQGXV]\�6WUXNWXUDOQ\FK�L�LFK
VNXWHF]QR�FL�RUD]�NRRUG\QDFML�G]LDáDOQR�FL�SRPL
G]\�QLPL�RUD]�RSHUDFML�(XURSHMVNLHJR�%DQNX
,QZHVW\F\MQHJR�L�LQQ\FK�LVWQLHM�F\FK�LQVWUXPHQWyZ�ILQDQVRZ\FK��2-������/������VWU�����

75<%81$à�
:�VNáDG]LH��*�&��5RGULJXH]�,JOHVLDV��3U]HZRGQLF]�F\��&��*XOPDQQ��0��:DWKHOHW�L�5��6FKLQt-
JHQ��3U]HZRGQLF]�F\�,]E���*�)��0DQFLQL��-�&��0RLWLQKR�GH�$OPHLGD��3�-�*��.DSWH\Q��6HNUe-
WDU]���-�/��0XUUD\��'�$�2��(GZDUG��-�3��3XLVVRFKHW��*��+LUVFK��3��-DQQ�L�/��6HYRQ��6
G]LRZLH�
Rzecznik Generalny: P. Leger,
Sekretarz: H.A. Ruhl, Naczelny Administrator,
SR�UR]SDWU]HQLX�SLVHPQ\FK�XZDJ�]áR*RQ\FK�Z�LPLHQLX�
− Mannesmann Anlagenbau Austria AG i innych, przez M. Winischhofer z Izby Adwokac-

kiej w Wiedniu,
− Strohal Rotationsdruck GemsbH, przez W. Wiedner z Izby Adwokackiej w Wiedniu,
− 5]�G�+RODQGLL��SU]H]�$��%RV��5DGF
�3UDZQHJR�0LQLVWHUVWZD�6SUDZ�=DJUDQLF]Q\FK��Z\VW
-

SXM�FHJR�MDNR�SHáQRPRFQLN�
− 5]�G� $XVWULL�� SU]H]� :�� 2NUHVHN�� 0LQLVWHULDOUDW� Z� %XQGHVNDQ]OHUDPW�9HUIDVVXQJVGLHQW�

Z\VW
SXM�FHJR�MDNR�SHáQRPRFQLN�
− .RPLVM
�:VSyOQRW� (XURSHMVNLFK�� SU]H]� +�� YDQ� /LHU�� 5DGF
� 3UDZQHJR� L� &�� 6FKPLGWD� ]H

6áX*E\�3UDZQHM��Z\VW
SXM�F\FK�MDNR�SHáQRPRFQLF\�
ELRU�F�SRG�XZDJ
�SURWRNyá�]�SU]HVáXFKDQLD�
SR�Z\VáXFKDQLX� XVWQ\FK� XZDJ�0DQQHVPDQQ�$QODJHQEDX�$XVWULD�$*� L� ,QQ\FK�� UHSUH]HQWR�
wanych przez M. Winischhofer’a; Strohal Rotationsdruck GemsbH, reprezentowanego przez
:��:LHGQHU¶D��5]�GX�)UDQFML��UHSUH]HQWRZDQHJR�SU]H]�3��/DOOLRW¶D��6HNUHWDU]D�Z�'\UHNWRULa-
FLH�3UDZQ\P�0LQLVWHUVWZD�6SUDZ�=DJUDQLF]Q\FK��Z\VW
SXM�F\FK�MDNR�SHáQRPRFQLF\��5]�GX
Holandii, reprezentowanego przez M. Fierstra, Asystenta Rady Prawnego Ministerstwa Spraw
=DJUDQLF]Q\FK��Z\VW
SXM�FHJR� MDNR�SHáQRPRFQLN�� RUD]� RSLQLL� U]HF]QLND�JHQHUDOQHJR�QD�So-
VLHG]HQLX����ZU]H�QLD������U��
QLQLHMV]\P�Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

���:H�ZQLRVNX�]���OXWHJR������U��RWU]\PDQ\P�SU]H]�7U\EXQDá����OXWHJR������U���%XQGHVYHr-
JDEHDPW� �)HGHUDOQ\�8U]�G�=DPyZLH��3XEOLF]Q\FK�� ]ZUyFLá� VL
� GR�7U\EXQDáX�]� VLHGPLR�
PD�S\WDQLDPL�GRW\F]�F\PL�LQWHUSUHWDFML�DUW����SNW��E��'\UHNW\Z\�5DG\�������((&�]�GQLD
���F]HUZFD������R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�Eu-
GRZODQH��2-������/������VWU������RUD]�DUW����XVW����5R]SRU]�G]HQLD�5DG\�����������((&�
]�GQLD����OLSFD������U��]PLHQLDM�FHJR�5R]SRU]�G]HQLH���������((&�GRW\F]�FH�]DGD��)Xn-
GXV]\�6WUXNWXUDOQ\FK�L�LFK�VNXWHF]QR�FL�RUD]�NRRUG\QDFML�G]LDáDOQR�FL�SRPL
G]\�QLPL�RUD]
RSHUDFML�(XURSHMVNLHJR�%DQNX� ,QZHVW\F\MQHJR� L� LQQ\FK� LVWQLHM�F\FK� LQVWUXPHQWyZ� ILQDn-
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VRZ\FK��2-������/������VWU�����L�SRSURVLá�R�Z\GDQLH�ZVW
SQHJR�RU]HF]HQLD�PD�SRGVWDZLH
art. 177 Traktatu WE.

2. 3\WDQLD�]RVWDá\�SRVWDZLRQH�Z�VSUDZLH�ZQLHVLRQHM�GR�V�GX�SU]H]�0DQQHVPDQQ�$QODJHQEDX
Austria AG i Innych przeciwko Strohal Rotationsdruck GesmbH (zwanym dalej „SRG”)
Z�VSUDZLH�]DVWRVRZDQLD�DXVWULDFNLHM�OHJLVODFML�GRW\F]�FHM�]DPyZLH��SXEOLF]Q\FK�SU]\�URz-
poF]\QDQLX�SURFHGXU\�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�

2GQR�QH�SRVWDQRZLHQLD�:VSyOQRW\

Dyrektywa 93/37

3. $UW�� ��'\UHNW\Z\� ������� NWyU\� NRQVROLGXMH�'\UHNW\Z
�5DG\� �������((&� ]� GQLD� ��� OLS�
FD� ����� U�� GRW\F]�F�� NRRUG\QDFML� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\
EXGRZODQH��2-��������,,���VWU�������]PLHQLRQHM�SU]H]�'\UHNW\Z
�5DG\��������((&�]�GQLD
��� ZU]H�QLD� ����� U�� NRRUG\QXM�F�� SURFHGXU\� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK� SU]H]
SRGPLRW\�G]LDáDM�FH�Z�VHNWRUDFK�ZRGQ\P��HQHUJHW\F]Q\P�� WUDQVSRUWX� L� WHOHNRPXQLNDF\j-
nym (OJ 1990 L 297, str. 1) stanowi:
„W rozumieniu niniejszej dyrektywy:
�D��Ä]DPyZLHQLDPL�SXEOLF]Q\PL�QD�Z\NRQDQLH�UREyW�EXGRZODQ\FK´�V��XPRZ\�R�FKDUDNWe-
U]H�PDM�WNRZ\P�� ]DZLHUDQH�Z� IRUPLH� SLVHPQHM� SRPL
G]\�Z\NRQDZF�� D� ]DPDZLDM�F\P�
]GHILQLRZDQ\P�SRQL*HM�Z�SXQNFLH�E���NWyU\FK�SU]HGPLRWHP�MHVW�DOER�Z\NRQDQLH��DOER�]a-
UyZQR�Z\NRQDQLH�� MDN� L�]DSURMHNWRZDQLH�UREyW�]ZL�]DQ\FK�]�MHGQ��]�SUDF�Z\PLHQLRQ\FK
Z�]Dá�F]QLNX�,,�OXE�RELHNWX�EXGRZODQHJR��]GHILQLRZDQHJR�SRQL*HM�Z�SXQNFLH�F��DOER�Z\�
koQDQLH�RELHNWX�EXGRZODQHJR�RGSRZLDGDM�FHJR�Z\PRJRP�RNUH�ORQ\P�SU]H]�]DPDZLDM��
cego;
�E�� Ä]DPDZLDM�F\P´� MHVW� RUJDQ� SD�VWZRZ\�� VDPRU]�GRZ\�� LQVW\WXFMD� SUDZD� SXEOLF]QHJR
OXE� VWRZDU]\V]HQLH� ]áR*RQH� ]� MHGQHJR� OXE�ZL
NV]HM� OLF]E\� WDNLFK� RUJDQyZ� OXE� LQVW\WXFML
prawa publicznego.
„ ,QVW\WXFM��SUDZD�SXEOLF]QHJR´�MHVW�ND*G\�SRGPLRW�
− ustanowiony w szczególnym celu zaspokajania potrzeb o charakterze powszechnym,

QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR�
− SRVLDGDM�F\�RVRERZR�ü�SUDZQ��RUD]
− ILQDQVRZDQ\��Z� SU]HZD*DM�FHM� F]
�FL�� SU]H]� RUJDQ\� SDnVWZRZH�� RUJDQ\� VDPRU]�GRZH

OXE�LQQH�LQVW\WXFMH�SUDZD�SXEOLF]QHJR�DOER�WDNL��NWyUHJR�]DU]�G�SRGOHJD�QDG]RURZL�]H
strony tych podmiotów lub w któU\P� SRQDG� SRáRZ
� VNáDGX� RUJDQX� NLHURZQLF]QHJR�
zarzaG]�M�FHJR�OXE�QDG]RUF]HJR�VWDQRZL��RVRE\�PLDQRZDQH�SU]H]�RUJDQ\�SD�VWZRZH�
VDPRU]�GRZH�OXE�LQQH�LQVW\WXFMH�SUDZD�SXEOLF]QHJR�

/LVW\�� LQVW\WXFML�SUDZD�SXEOLF]QHJR� L�NDWHJRULL� LQVW\WXFML� VSHáQLDM�F\FK�NU\WHULD�RNUH�ORQH
Z�]GDQLX�GUXJLP��]DZLHUD�]Dá�F]QLN�,���´�

Dyrektywa 89/665

���'\UHNW\ZD�5DG\��������((&�]�GQLD����JUXGQLD������U��NRRUG\QXM�FD�SU]HSLV\�L�UHJXODFMH
DGPLQLVWUDF\MQH�� GRW\F]�FH� VWRVRZDQLD� SURFHGXU� RGZRáDZF]\FK� Z� XG]LHODQLX� ]DPyZLH�
publicznych na dostawy i roboty budowlane (OJ 1989 L 395, str. 33) wymaga od Krajów
&]áRQNRZVNLFK� SRGM
FLD� Ä�URGNyZ� NRQLHF]Q\FK� GOD� ]DSHZQLHQLD���� *H� GHF\]MH� SRGM
WH
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SU]H]� ]DPDZLDM�F\FK� SRGOHJDM�� HIHNW\ZQHPX� L�� SU]HGH� ZV]\VWNLP�� PR*OLZLH� V]\ENLH�
PX�SRVW
SRZDQLX�RGZRáDZF]HPX�]JRGQLH�]�ZDUXQNDPL�RNUH�ORQ\PL�Z�SRQL*V]\FK�DUW\�
NXáDFK�� D�Z� V]F]HJyOQR�FL� ]JRGQLH� ]� DUW�� �� XVW�� ��� QD� SRGVWDZLH��*H� GHF\]MH� WH� QDUXV]\�
á\� SUDZR� ZVSyOQRWRZH� Z� G]LHG]LQLH� ]DPyZLH�� SXEOLF]Q\FK� OXE� NUDMRZ\FK� SU]HSLVyZ
ZGUD*DM�F\FK�WR�SUDZR´��=JRGQLH�]�DUW����G]LDáDQLD�WH�PLDá\�]RVWDü�SRGM
WH�SU]HG����JUXG�
nia 1991.

5R]SRU]�G]HQLH��������

���$UW����XVW����5R]SRU]�G]HQLD����������((&�]PLHQLRQ\�SU]H]�5R]SRU]�G]HQLH���������((&
stanowi:
Ä']LDáDQLD� ILQDQVRZDQH� SU]H]� )XQGXV]H� 6WUXNWXUDOQH� OXE� RWU]\PXM�FH� SRPRF� ]� (%,� OXE
]� LQQHJR� LVWQLHM�FHJR� LQVWUXPHQWX� ILQDQVRZHJR� ZLQQ\� E\ü� ]JRGQH� ]� SRVWDQRZLHQLDPL
7UDNWDWyZ��]�LQVWUXPHQWDPL�SU]\M
W\PL�QD�LFK�SRGVWDZLH�RUD]�]�]DVDGDPL�SU]\M
W\PL�SU]H]
:VSyOQRW
�Z�W\P�]�]DVDGDPL�GRW\F]�F\PL�SU]HSLVyZ�R�NRQNXUHQFML��XG]LHODQLX�]DPyZLH�
SXEOLF]Q\FK� L� RFKURQLH� �URGRZLVND� RUD]� ]DVWRVRZDQLX� ]DVDG\� UyZQ\FK� V]DQV� GOD� NRELHW
L�P
*F]\]Q´�

Legislacja Austriacka

6. Art. 1 Bundesgesetz uber die Osterreichische Staatsdruckerei (Staatsdruckereigesetz) z dnia
��OLSFD������U���)HGHUDOQD�8VWDZD�GRW\F]�FD�$XVWULDFNLHJR�8U]
GX�'UXNDUVNLHJR��%XQGe-
sgesetzblatt fur die Republik Osterreich 340/1981; zwanego dalej „StDrG”) stanowi:
„Podmiot gospodarczy „Osterreichische Staatsdruckerei” Ust. 1.
����8VWDQDZLD�VL
�QLH]DOH*Q\�SRGPLRW�JRVSRGDUF]\�R�QD]ZLH�Ä2VWHUUHLFKLVFKH�6WDDWVGUXc-
NHUHL´��]ZDQ\�GDOHM�Ä6WDDWVGUXFNHUHL´���3RGPLRW�PD�VLHG]LE
�Z�:LHGQLX�L�SRVLDGD�RVREo-
ZR�ü�SUDZQ��
(2) W rozumieniu kodeksu handlowego Staatsdruckerei jest kupcem. Wymaga zarejestro-
ZDQLD�Z�6HNFML�$�5HMHVWUX�+DQGORZHJR�:LHGH�VNLHJR�7U\EXQDáX�+DQGORZego.
����']LDáDOQR�ü�6WDDWVGUXFNHUHL�MHVW�SURZDG]RQD�]JRGQLH�]�]DVDGDPL�UHJXOXM�F\PL�G]LDáDl-
QR�ü�KDQGORZ�´�

���=DGDQLD�UHDOL]RZDQH�SU]H]�2VWHUUHLFKLVFKH�6WDDWVGUXFNHUHL��]ZDQH�GDOHM�26��]RVWDá\�]GHIi-
QLRZDQH�Z�DUW����6W'U*��=JRGQLH�]�DUW����SNW�����]DGDQLD�WH�REHMPXM��Z�V]F]HJyOQR�FL�SUo-
GXNFM
�GUXNyZ�GOD�DGPLQLVWUDFML�IHGHUDOQHM�Z\PDJDM�F\FK�SRXIQR�FL�OXE��URGNyZ�EH]SLe-
F]H�VWZD��WDNLFK�MDN�SDV]SRUW\��SUDZD�MD]G\��GRZRG\�RVRELVWH��IHGHUDOQ\�G]LHQQLN�XU]
Go-
Z\��IHGHUDOQH�VSUDZR]GDQLD�]�XVWDZ�L�RU]HF]H���IRUPXODU]H�L�:LHQHU�=HLWXQJ��']LDáDOQR�ü
W
�RNUH�OD�VL
�á�F]QLH�MDNR�Ä]RERZL�]DQLD�Z�]DNUHVLH�VáX*E\�SXEOLF]QHM´�

���']LDáDOQR�ü�� ]D�NWyU�� ]JRGQLH� ]� DUW�� �� SNW� ����26� MHVW�Z\á�F]QLH� RGSRZLHG]LDOQD�� MHVW� QD
PRF\� DUW�� ��� SNW� ���� 6W'U*��PRQLWRURZDQD� SU]H]� SD�VWZRZH� VáX*E\� NRQWUROQH�� 1D�PR�
F\�DUW�����8VWDZ\�FHQ\�]� W\WXáX�SU]HGPLRWRZ\FK�]DPyZLH�� V��XVWDODQH�±�]JRGQLH�]D�]D�
VDGDPL� KDQGORZ\PL� L� ]� XZ]JO
GQLHQLHP� Z� V]F]HJyOQR�FL� SRWU]HE\� ]DFKRZDQLD� GRVW
S�
no�FL�PRF\�SURGXNF\MQ\FK� ±� QD�ZQLRVHN�'\UHNWRUD�*HQHUDOQHJR�26�� SU]H]� UDG
� JRVSR�
GDUF]���NWyUD�QD�PRF\�DUW����SNW�����VNáDGD�VL
�]����F]áRQNyZ��]�NWyU\FK�R�PLX�MHVW�SRZo-
á\ZDQ\FK�SU]H]�.DQFHODUL
�)HGHUDOQ��OXE�Uy*QH�PLQLVWHUVWZD�D�F]WHUHFK�SU]H]�UDG
�GV��Uo-
EyW��=JRGQLH�]�DUW����SNW�����6W'U*�'\UHNWRU�*HQHUDOQ\�MHVW�SRZRá\ZDQ\�SU]H]�UDG
�Jos-
podarF]��
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9. 3RQDGWR�]JRGQLH�]�DUW�����SNW�����6W'U*��26�SRGOHJD�QDG]RURZL�7U\EXQDáX�5HZidencyj-
nego.

10. =JRGQLH�]�DUW����SNW�����6W'U*��26�PR*H�SURZDG]Lü�LQQ��G]LDáDOQR�ü�WDN��MDN�SURGXNFMD
LQQ\FK�GUXNyZ�RUD]�SXEOLNDFMD�L�G\VWU\EXFMD�NVL�*HN��JD]HW�LWS��=JRGQLH�]�DUW����8VWDZ\

26�PR*H�QDE\ZDü�XG]LDá\�Z�SU]HGVL
ELRUVWZDFK�

6SyU�Z�SRVW
SRZDQLX�]DVDGQLF]\P

11. :�OXW\P������U��26�SU]HM
áR�6WURKDO�*HVVHOOVFKDIW�PE+��NWyUHJR�G]LDáDOQR�ü�REHMPRZD�

áD�GUXN�URWDF\MQ\�Z�RSDUFLX�R�SURFHV�ÄKHDWVHW´�����SD(G]LHUQLND������U��6WURKDO�]DáR*\á

VSyáN
� 65*�� Z� NWyUHM� SRVLDGD� ������ NDSLWDáX� XG]LDáRZHJR� Z� FHOX� SURGXNFML� GUXNyZ

z wykoU]\VWDQLHP�Z\*HM�Z\PLHQLRQHJR�SURFHVX�Z�]DNáDG]LH�GUXNDUVNLP�Z�0XOOHQGRUI�

12. :� FHOX� ]UHGXNRZDQLD� F]DVX� RF]HNLZDQLD� SU]HG� XUXFKRPLHQLHP� ]DNáDGX� SRGF]DV�� JG\

65*�E\áD�QDGDO�QD�HWDSLH�RUJDQL]DFML�����SD(G]LHUQLND������U��26�UR]SRF]
áD�SURFHGXU


SU]HWDUJRZ��GOD�LQZHVW\FML�REHMPXM�FHM�Z\NRQDQLH�LQVWDODFML�WHFKQLF]Q\FK��:�W\P�]DNUe-
VLH� Z� ND*G\P� ]DPyZLHQLX� QD� URERW\� VSyáND� ]DZDUáD� NODX]XO
� ]DVWU]HJDM�F�� SUDZR� GR

SU]HND]\ZDQLD�Z�GRZROQ\P�F]DVLH�ZV]HONLFK�SUDZ�L�RERZL�]NyZ�Z\QLNDM�F\FK�]�XPo-
wy wybranej przez siebie stronie trzeciej. W rezultacie procedury koncyliacyjnej przed
%XQGHVYHUJDEHNRQWUROONRPPLVVLRQ� �)HGHUDOQ�� .RPLVM�� GV�� 5HZL]ML� =DPyZLH���� NWyUD

GRSURZDG]LáD�GR�UR]ZL�]DQLD�XJRGRZHJR�ZVSRPQLDQH�]DSURV]HQLH�GR�VNáDGDQLD�RIHUW�]o-
VWDáR�Z\FRIDQH��3R� UR]SRF]
FLX� QRZHM� SURFHGXU\�SU]HWDUJRZHM�26�SRLQIRUPRZDáD� RIe-
UHQWyZ��L*�ILUP��RGSRZLHG]LDOQ��]D�]DSURV]HQLH�GR�VNáDGDQLD�RIHUW�L�XG]LHODQLH�]DPyZLH�

jest SRG.
13. 1DVW
SQLH�]RVWDáD�ZV]F]
WD�SURFHGXUD�NRQF\OLDF\MQD�QD�ZQLRVHN�9HUEDQG�GHU�,QGXVWULHl-

OHQ�*HEDXGHWHFKQLNXEWHUQHKPHQ�2VWHUUHLFKV� �6WRZDU]\V]HQLH�3U]HGVL
ELRUVWZD�%XGRw-
QLFWZD�3U]HP\VáRZHJR�Z�$XVWULL��FHOHP�RNUH�OHQLD�F]\�SURFHGXUD�SU]HWDUJRZD�SRZLQQD

E\ü�SU]HSURZDG]RQD� ]JRGQLH� ]� NUDMRZ�� OHJLVODFM�� GRW\F]�F�� ]DPyZLH�� SXEOLF]Q\FK�QD

URERW\��:�SU]HFLZLH�VWZLH�GR�6WRZDU]\V]HQLD��65*� L�26�NZHVWLRQRZDá\�]DVWRVRZDQLH

U]HF]RQHM�OHJLVODFML�L�WZLHUG]Lá\��*H�SRQLHZD*�Z�SU]HGPLRWRZHM�VSUDZLH�QLH�LVWQLHMH�SRd-
miot zamaZLDM�F\��QLH�PD�]DPyZLHQLD�SXEOLF]QHJR�QD�URERW\�

14. %XQGHVYHUJDEHNRQWUROONRPPLVVLRQ� Z\GDáD� RU]HF]HQLH� QD� LFK� NRU]\�ü� L� VWZLHUG]LáD�� *H

NZHVWLD�QLH�SRGOHJD�MHM�MXU\VG\NFML��1LH�Z\NOXF]D�WR�MHGQDN�LVWQLHQLD�NRQLHF]QR�FL�]DVWo-
VRZDQLD�VL
�GR�'\UHNW\Z\���������MH*HOL�SRGPLRW�XG]LHODM�F\�]DPyZLHQLD�RWU]\PDá�IXn-
GXV]H�:VSyOQRW\�]JRGQLH�]�DUW����SNW�����5R]SRU]�G]HQLD���������

15. 3RQLHZD*� QLH� RVL�JQL
WR� UR]ZL�]DQLD� SROXERZQHJR� 0DQQHVPDQQ� $QODJHEDX� L� ,QQL

ZV]F]
OL�SRVW
SRZDQLH�RGZRáDZF]H�SU]HG�%XQGHVYHUJDEHDPW�

16. %XQGHVYHUJDEHDPW� QLH� PLDáD� SHZQR�FL� FR� GR� LQWHUSUHWDFML� SUDZD�:VSyOQRW\� L� ]áR*\áD

ZQLRVHN�R�Z\GDQLH�RU]HF]HQLD�ZVW
SQHJR�GRW\F]�FHJR�QDVW
SXM�F\FK�S\WD��

1.  „1. Czy przepis prawa krajowego taki jak art. 3 Staatsdruckereigesetz w obecnej spra-
ZLH��NWyU\�SU]\]QDMH�V]F]HJyOQH� L�Z\á�F]QH�SUDZD�SU]HGVL
ELRUVWZX��PR*H�VWDQRZLü�

*H� WDNLH� SU]HGVL
ELRUVWZR� UHDOL]XM�FH� SRWU]HE\� R� FKDUDNWHU]H� SRZV]HFKQ\P�� QLH� PD

FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQGORZHJR� Z� UR]XPLHQLX� DUW�� �� SNW� �E�� '\UHNW\Z\

������((&� L� VSRZRGRZDü�� *H� SU]HGVL
ELRUVWZR�� MDNR� FDáR�ü� SRGOHJD� ]DNUHVRZL� Gy-
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UHNW\Z\��QDZHW� MH*HOL�G]LDáDOQR�ü� WD� VWDQRZL� MHG\QLH�F]
�ü�G]LDáDOQR�FL�SU]HGVL
ELRr-
VWZD� D� SU]HGVL
ELRUVWZR� GRGDWNRZR� XF]HVWQLF]\�Z� U\QNX� MDNR� SU]HGVL
ELRUVWZR� No-
mercyjne?

2.  -H*HOL�SU]HGPLRWRZH�SU]HGVL
ELRUVWZR�SRGOHJD�]DNUHVRZL�'\UHNW\Z\�������((&�W\O�
NR�Z� ]DNUHVLH� SU]HND]DQ\FK�PX� V]F]HJyOQ\FK� L� Z\á�F]Q\FK� SUDZ�� F]\� WDNLH� SU]HG�

VL
ELRUVWZR� MHVW� ]REOLJRZDQH� GR� SRGM
FLD� G]LDáD�� RUJDQL]DF\MQ\FK� PDM�F\FK� QD� FH�

OX�QLHGRSXV]F]HQLH�GR�SU]HND]\ZDQLD� �URGNyZ� ILQDQVRZ\FK��X]\VNDQ\FK�]�SU]\FKo-
GyZ� ]H� ZVSRPQLDQ\FK� V]F]HJyOQ\FK� L� Z\á�F]Q\FK� SUDZ� GR� LQQ\FK� VHNWRUyZ� G]LD�

áDlQR�FL"
3.  -H*HOL� SRGPLRW� ]DPDZLDM�F\� UR]SRF]\QD� LQZHVW\FM
� L� LQZHVW\FMD� WD� MHVW�Z� UH]XOWDFLH

klasyfikowana jako zamówienie publiczne na roboty budowlane w rozumieniu Dy-
rektywy 93/37/EEC to czy interwencja strony trzeciej, która prima facie nie podlega
]DNUHVRZL�SRGPLRWRZHPX�G\UHNW\Z\��PR*H�PLHü�ZSá\Z�QD�]PLDQ
�NODV\ILNDFML�LQZe-
VW\FML�� MDNR� ]DPyZLHQLD� SXEOLF]QHJR� QD� URERW\�� F]\� WH*� WDNLH� SRVW
SRZDQLH� PR*QD

X]QDü�]D�XFK\OHQLH�VL
�RG�]DNUHVX�SRGPLRWRZHJR�G\UHNW\Z\�L�QLH]JRGQH�]�FHODPL�Gy-
rektywy?

4.  -H*HOL� SRGPLRW� ]DPDZLDM�F\� XVWDQDZLD� SU]HGVL
ELRUVWZD� GR� UHDOL]DFML� G]LDáDOQR�FL
KDQGORZHM� L� SRVLDGD� Z� QLFK� ZL
NV]R�FLRZ\� XG]LDá�� NWyU\� GDMH� PX� NRQWURO
� HNRQo-
PLF]Q��QDG�SU]HGPLRWRZ\PL�SU]HGVL
ELRUVWZDPL�WR�F]\�NODV\ILNDFMD��MDN��PD�SRGPLRW

]DPDZLDM�F\�PD�]DVWRVRZDQLH�UyZQLH*�GR�W\FK�]U]HV]RQ\FK�SU]HGVL
ELRUVWZ"

5.  -H*HOL� SRGPLRW� ]DPDZLDM�F\� SU]HND]XMH� �URGNL�� NWyUH� X]\VNDá� ]� W\WXáX� V]F]HJyOQ\FK
L�Z\á�F]Q\FK�SUDZ�PX�SU]HND]DQ\FK��QD�SU]HGVL
ELRUVWZD�F]\VWR�NRPHUF\MQH��Z�NWó-
U\FK�SRVLDGD�XG]LDá�ZL
NV]R�FLRZ\��WR�F]\�Z�UH]XOWDFLH��QLH]DOH*QLH�RG�SR]\FML�SUDw-
QHM� SU]HGVL
ELRUVWZD� VWRZDU]\V]RQHJR�� SU]HGVL
ELRUVWZR� MDNR� FDáR�ü� PXVL� E\ü� WUDN�

WRZDQH� L� ]DFKRZ\ZDü� VL
� MDN� SRGPLRW� ]DPDZLDM�F\� Z� UR]XPLHQLX� '\UHNW\Z\

93/37/EEC?
6.  -H*HOL� SRGPLRW� ]DPDZLDM�F\�� NWyU\� ]DVSRNDMD� ]DUyZQR� SRWU]HE\� R� FKDUDNWHU]H� So-

ZV]HFKQ\P� QLH� PDM�FH� FKDUDNWHUX� SU]HP\VáRZHJR� DQL� KDQGORZHJR� RUD]� SURZDG]L

G]LDáDOQR�ü� NRPHUF\MQ�� L� EXGXMH� LQVWDODFMH� RSHUDF\MQH�� NWyUH� PRJ�� VáX*\ü� RE\GZX

FHORP��WR�F]\�]DPyZLHQLH�QD�EXGRZ
�WDNLFK�LQVWDODFML�RSHUDF\MQ\FK�QDOH*\�]DNODV\Ii-
NRZDü� MDNR� ]DPyZLHQLH� SXEOLF]QH� QD� URERW\� EXGRZODQH� Z� UR]XPLHQLX� '\UHNW\Z\

������((&�OXE�F]\�SUDZR�:VSyOQRW\�]DZLHUD�NU\WHULD��ZHGáXJ�NWyU\FK�WDNLH�LQVWDODFMH

PR*QD�]DNODV\ILNRZDü�DOER� MDNR�VáX*�FH�SRWU]HERP�SRZV]HFKQ\P�DOER� MDNR�VáX*�FH

G]LDáDOQR�FL�NRPHUF\MQHM�D�MH*HOL�WDN�WR�MDNLH�WR�V��NU\WHULD"

7.  &]\�DUW����XVW����5R]SRU]�G]HQLD�5DG\���������((&�]�GQLD����OLSFD������U��]PLHQLa-
M�FHJR�5R]SRU]�G]HQLH���������((&�GRW\F]�FH�]DGD��)XQGXV]\�6WUXNWXUDOQ\FK�L� LFK

VNXWHF]QR�FL�RUD]�NRRUG\QDFML�G]LDáDOQR�FL�SRPL
G]\�QLPL�RUD]�RSHUDFML�(XURSHMVNLe-
JR�%DQNX�,QZHVW\F\MQHJR�L�LQQ\FK�LVWQLHM�F\FK�LQVWUXPHQWyZ�ILQDQVRZ\FK�SRZRGXMH

SRGOHJDQLH� RGELRUFyZ� GRWDFML� :VSyOQRW\� SURFHGXURP� RGZRáDZF]\P� Z� UR]XPLHQLX

'\UHNW\Z\��������((&��QDZHW� MH*HOL�QLH� V�� VDPL�SRGPLRWDPL�]DPDZLDM�F\PL�Z� Uo-
zumieniu art. 1 Dyrektywy 93/37/EEC?”



7HNVW\�RU]HF]H�

213

Pytanie pierwsze i szóste

17. :�S\WDQLX�SLHUZV]\P�L�V]yVW\P�V�G�NUDMRZ\�S\WD�]DVDGQLF]R��F]\�SRGPLRW� WDNL� MDN�26
ZLQLHQ� E\ü� XZD*DQ\� ]D� LQVW\WXFM
� SUDZD� SXEOLF]QHJR� Z� UR]XPLHQLX� GUXJLHJR� DNDSLWX
DUW����SNW��E��'\UHNW\Z\��������D�ZL
F�]D�SRGPLRW�]DPDZLDM�F\�Z�UR]XPLHQLX�SLHUZV]e-
JR� DNDSLWX� SRZRáDQHJR� SRVWDQRZLHQLD�� -H*HOL� WDN�� V�G� GDOHM� ]DS\WXMH�� WR� F]\�ZV]\VWNLH
]DPyZLHQLD� QD� URERW\� EXGRZODQH�� QLH]DOH*QLH� RG� LFK� FKDUDNWHUX�� XG]LHODQH� SU]H]� ]D�
PDZLDM�FHJR� V�� ]DPyZLHQLDPL� SXEOLF]Q\PL� QD� URERW\� EXGRZODQH�Z� UR]XPLHQLX� DUW�� �
pkt (a) dyrektywy.

18. :HGáXJ�VNáDGDM�F\FK�ZQLRVHN�Z�SRVW
SRZDQLX�]DVDGQLF]\P��.RPLVM
� L� U]�G� IUDQFXVNL�
DUW����SNW��D��'\UHNW\Z\�������VWRVXMH�VL
�GR�ZV]\VWNLFK�]DPyZLH��QD�URERW\�EXGRZODQH
XG]LHODQ\FK�SU]H]�RVRE
�WDN��MDN�26��NWyUD�SURZDG]L�]DUyZQR�G]LDáDOQR�ü�PDM�F��QD�FHOX
]DVSRNDMDQLH�SRWU]HE�R� FKDUDNWHU]H� SRZV]HFKQ\P��QLH�PDM�F\FK� FKDUDNWHUX� SU]HP\Váo-
ZHJR�F]\�KDQGORZHJR�MDN�L�G]LDáDOQR�ü�NRPHUF\MQ��

19. =�GUXJLHM�VWURQ\�65*�RUD]�U]�G\�$XVWULL� L�+RODQGLL�V��]GDQLD��*H�LQVW\WXFMD�WDND�MDN�26
QLH�VSHáQLD�NU\WHULyZ�RNUH�ORQ\FK�Z�DNDSLFLH�SLHUZV]\P�DUW����SNW��E��'\UHNW\Z\�������
D� ZL
F� QLH� SRZLQQD� E\ü� XZD*DQD� ]D� LQVW\WXFM
� SUDZD� SXEOLF]QHJR�Z� UR]XPLHQLX� WHJR
przepisu.

20. Na mocy drugiego akapitu art. 1 pkt (b) Dyrektywy 93/37 instytucja prawa publicznego
R]QDF]D� LQVW\WXFM
� XVWDQRZLRQ�� Z� FHOX� ]DVSRNDMDQLD� SRWU]HE� R� FKDUDNWHU]H� SRZV]HFh-
Q\P��QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR��NWyUD�SRVLDGD�RVRERZR�ü
SUDZQ��L�MHVW��FL�OH�]DOH*QD�RG�SD�VWZD��ZáDG]�UHJLRQDOQ\FK�OXE�ORNDOQ\FK�OXE�LQQ\FK�Ln-
stytucji prawa publicznego.

21. =�SRZRáDQHJR� SRVWDQRZLHQLD� MDVQR�Z\QLND��*H�Z\PLHQLRQH� WU]\�ZDUXQNL� SRZLQQ\� E\ü
VSHáQLRQH�á�F]QLH�

22. -H�OL� FKRG]L� R� SLHUZV]\� ZDUXQHN� QDOH*\� ]D]QDF]\ü�� *H� 26� ]RVWDáR� XVWDQRZLRQH� Z� FH�
OX�SURGXNRZDQLD��QD�]DVDG]LH�Z\á�F]QR�FL��RILFMDOQ\FK�GRNXPHQWyZ�DGPLQLVWUDF\MQ\FK�
]�NWyU\FK�F]
�ü�WDNLFK�MDN�SDV]SRUW\��SUDZD�MD]G\�RUD]�GRZRG\�WR*VDPR�FL��Z\PDJD�WDj-
QR�FL� L� �URGNyZ� EH]SLHF]H�VWZD�� SRGF]DV�� JG\� LQQH� VáX*�� GR� UR]SRZV]HFKQLDQLD� SUDw-
Q\FK��UHJXODF\MQ\FK�L�DGPLQLVWUDF\MQ\FK�GRNXPHQWyZ�SD�VWZD�

23. 3RQDGWR� FHQ\� GUXNyZ�� MDNLH�PD� SURGXNRZDü�26� V�� XVWDODQH� SU]H]� FLDáR� VNáDGDM�FH� VL

JáyZQLH�]�F]áRQNyZ�SRZRá\ZDQ\FK�SU]H]�.DQFHODUL
�)HGHUDOQ�� OXE� Uy*QH�PLQLVWHUVWZD
D�SD�VWZRZD�VáX*ED�NRQWUROQD�MHVW�RGSRZLHG]LDOQD�]D�PRQLWRURZDQLH�GUXNyZ�SRGOHJDM�-
F\FK��URGNRP�EH]SLHF]H�VWZD�

24. 'ODWHJR�WH*�]JRGQLH�]H�VWRVRZQ��OHJLVODFM��SRGPLRW�]RVWDá�XVWDQRZLRQ\�Z�FHOX�UHDOL]DFML
SRWU]HE�R� FKDUDNWHU]H� SRZV]HFKQ\P�QLH�PDM�F\FK� FKDUDNWHUX� SU]HP\VáRZHJR� F]\� KDn-
GORZHJR��'RNXPHQW\�� MDNLH�26�PXVL�SURGXNRZDü�V���FL�OH�SRZL�]DQH�]�]DPyZLHQLDPL
SXEOLF]Q\PL� L� LQVW\WXFMRQDOQ�� G]LDáDOQR�FL�� SD�VWZD� L�Z\PDJDM�� JZDUDQWRZDQ\FK� GRV�
WDZ� L�ZDUXQNyZ�SURGXNFML��NWyUH�]DSHZQLDM�� VSHáQLDQLH� VWDQGDUGyZ�SRXIQR�FL� L�EH]SLH�
cze�stwa.

25. 3RQDGWR�]�DUW����SNW�����L�]�DUW����SNW�����6W'U*�MDVQR�Z\QLND��*H�26�]RVWDáR�XVWDQRZLRQH
w konkretnym celu realizacji wymienionych potrzeb o charakterze powszechnym. W tym
]DNUHVLH�QLHLVWRWQ\�MHVW�IDNW��*H�SRGPLRW�WDNL�PD�PR*OLZR�ü�SURZDG]HQLD�LQQHM�G]LDáDOQo-



7HNVW\�RU]HF]H�

214

�FL�RSUyF]�Z\]QDF]RQHJR�]DGDQLD��WDNLHJR�MDN�SURGXNFMD�GUXNyZ�L�SXEOLNDFMD�L�G\VWU\Eu-
FMD�NVL�*HN��3RGQLHVLRQ\�SU]H]�U]�G�DXVWULDFNL�Z�XZDJDFK�SLVHPQ\FK� IDNW�� L*� UHDOL]DFMD
SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P�VWDQRZL�MHG\QLH�VWRVXQNRZR�PDá\�SURFHQW�G]LDáDOQo-
�FL�SURZDG]RQHM�SU]H]�26��UyZQLH*�QLH�PD�]QDF]HQLD��SRG�ZDUXQNLHP��*H�SRGPLRW�Z�GDl-
V]\P�FL�JX�E
G]LH�UHDOL]RZDá�SRWU]HE\��NWyUH�PD�RERZL�]HN�]DVSRNDMDü�

26. :DUXQHN� RNUH�ORQ\� Z� SLHUZV]\P� DNDSLFLH� DUW�� �� SNW� �E�� G\UHNW\Z\�� VWDQRZL�F\�� L*
SU]HGPLRWRZD� LQVW\WXFMD�SRZLQQD�E\ü�XVWDQRZLRQD�Z�ÄV]F]HJyOQ\P´�FHOX�]DVSRNDMDQLD
SRWU]HE�R� FKDUDNWHU]H�SRZV]HFKQ\P��QLH�PDM�F\FK� FKDUDNWHUX�SU]HP\VáRZHJR�DQL� KDn-
GORZHJR��QLH�R]QDF]D��*H�QDOH*\�MHM�SRZLHU]Dü�Z\á�F]QLH�]DVSRNDMDQLH�W\FK�SRWU]HE�

27. -H�OL�FKRG]L�R�GUXJL�ZDUXQHN��RNUH�ORQ\�Z�SLHUZV]\P�DNDSLFLH�DUW����SNW��E��'\UHNW\Z\
������QDOH*\�]D]QDF]\ü��*H�ZHGáXJ�SUDZD�NUDMRZHJR�26�SRVLDGD�RVRERZR�ü�SUDZQ��

28. -H�OL�FKRG]L�R�WU]HFL�ZDUXQHN��QDOH*\�]D]QDF]\ü��*H�'\UHNWRU�*HQHUDOQ\�26�MHVW�SRZRáy-
ZDQ\� SU]H]� RUJDQ� VNáDGDM�F\� VL
� F]áRQNyZ� SRZRá\ZDQ\FK� SU]H]�.DQFHODUL
� )HGHUDOQ�
OXE�Uy*QH�PLQLVWHUVWZD��3RQDGWR�SRGOHJD�QDG]RURZL�7U\EXQDáX�5HZLGHQF\MQHJR�D�]D�Po-
QLWRURZDQLH� GUXNyZ� SRGOHJDM�F\FK� �URGNRP� EH]SLHF]H�VWZD� RGSRZLHG]LDOQH� V�� VáX*E\
NRQWUROQH�SD�VWZD��,�ZUHV]FLH�ZHGáXJ�R�ZLDGF]HQLD�65*�]áR*RQHJR�QD�UR]SUDZLH�ZL
k-
V]R�ü�XG]LDáyZ�Z�26�MHVW�QDGDO�ZáDVQR�FL��3D�VWZD�$XVWULDFNLHJR�

29. :\QLND�]�WHJR��*H�SRGPLRW�WDNL�MDN�26�QDOH*\�]DNODV\ILNRZDü�MDNR�LQVW\WXFM
�SUDZD�Su-
EOLF]QHJR�Z�UR]XPLHQLX�DUW����SNW��E��'\UHNW\Z\��������D�ZL
F�X]QDü�JR�]D�SRGPLRW�]a-
PDZLDM�F\�Z�UR]XPLHQLX�WHJR*�SU]HSLVX�

30. 5]�G\�$XVWULL�L�+RODQGLL�VSU]HFLZLDM��VL
�PR*OLZR�FL�SRPLQL
FLD�IDNWX��L*�RJyOQD�G]LDáDl-
QR�ü�SRGPLRWX� WDNLHJR� MDN�26� MHVW�]GRPLQRZDQD�SU]H]�G]LDáDOQR�ü�SURZDG]RQ��Z�FHOX
UHDOL]DFML�SRWU]HE�PDM�F\FK�FKDUDNWHU�SU]HP\VáRZ\�OXE�KDQGORZ\�

31. :�W\P�SU]HGPLRFLH�QDOH*\�SU]\SRPQLHü��*H�WDN�MDN�]RVWDáR�QDGPLHQLRQH�Z�SDUDJUDILH���
SRZ\*HM�� WUH�ü� DUW�� �� SNW� �E�� '\UHNW\Z\� ������ QLH� Z\NOXF]D� PR*OLZR�FL� SURZDG]HQLD
SU]H]�SRGPLRW�]DPDZLDM�F\�LQQHM�G]LDáDOQR�FL��RSUyF]�Z\NRQ\ZDQLD�V]F]HJyOQHJR�]DGa-
QLD�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P�QLH�PDM�F\FK�FKDUDNWHUX�SU]HPy-
VáRZHJR�F]\�KDQGORZHJR�

32. :�RGQLHVLHQLX�GR�WHM�G]LDáDOQR�FL�QDOH*\�]D]QDF]\ü��SR�SLHUZV]H��L*�DUW����SNW��D��G\UHk-
W\Z\�QLH�ZSURZDG]D� UR]Uy*QLHQLD� SRPL
G]\� ]DPyZLHQLDPL� SXEOLF]Q\PL� QD� URERW\� Eu-
GRZODQH�XG]LHODQ\PL�SU]H]�SRGPLRW�]DPDZLDM�F\�FHOHP�]DVSRNDMDQLD�SRWU]HE�R�FKDUDk-
WHU]H�SRZV]HFKQ\P�D�G]LDáDOQR�FL���NWyUD�]�W\P�]DGDQLHP�QLH�MHVW�]ZL�]DQD�

33. )DNW��*H�QLH�ZSURZDG]RQR�WDNLHJR�UR]Uy*QLHQLD�Z\MD�QLD�FHO�'\UHNW\Z\�������±�XQLNDQLH
ryzyka preferencyjnego traktowania oferentów lub kandydatów krajowych przy udziela-
QLX�]DPyZLH��SU]H]�SRGPLRW\�]DPDZLDM�FH�

34. ,�ZUHV]FLH�LQWHUSUHWRZDQLH�DUW����SNW��E��'\UHNW\Z\�������Z�WDNL�VSRVyE��*H�MHJR�]DVWo-
VRZDQLH�E\áRE\�]Uy*QLFRZDQH��Z�]DOH*QR�FL�RG�UHODW\ZQHJR�XG]LDáX�G]LDáDOQR�FL�SURZa-
G]RQHM�Z� FHOX� ]DVSRNDMDQLD� SRWU]HE� QLH�PDM�F\FK� FKDUDNWHUX� SU]HP\VáRZHJR� F]\� KDn-
GORZHJR�� E\áRE\� VSU]HF]QH� ]� ]DVDG�� SHZQR�FL� SUDZQHM�� NWyUD� Z\PDJD� RG� SU]HSLVyZ
:VSyOQRW\��DE\�E\á\�MDVQH�D�LFK�]DVWRVRZDQLH�SU]HZLG\ZDOQH�SU]H]�ZV]\VWNLH�]DLQWHUe-
sowane strony.

35. 2GSRZLHG(� QD� SLHUZV]H� L� V]yVWH� S\WDQLH� SRVWDZLRQH� SU]H]� V�G� NUDMRZ\� ZLQQD� ZL
F
EU]PLHü�QDVW
SXM�FR��SRGPLRW�WDNL�MDN�26�QDOH*\�X]QDü�]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR
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Z�UR]XPLHQLX�DUW����SNW��E��'\UHNW\Z\��������D�ZL
F�]D�SRGPLRW�]DPDZLDM�F\�Z�UR]u-
PLHQLX�WHJR*�SU]HSLVX�D�]DPyZLHQLD�QD�URERW\�EXGRZODQH��QLH]DOH*QLH�RG�LFK�FKDUDNWHUX�
XG]LHODQH�SU]H]�WHQ�SRGPLRW�QDOH*\�XZD*Dü�]D�]DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZOa-
ne w znaczeniu art. 1 pkt (a) dyrektywy.

Pytanie drugie

36. :��ZLHWOH�RGSRZLHG]L�XG]LHORQHM�QD�S\WDQLH�SLHUZV]H�L�V]yVWH�QLH�PD�SRWU]HE\�RGSRZLa-
dania na pytanie drugie.

3\WDQLH�F]ZDUWH�L�SL�WH

37. :�VZRLP�F]ZDUW\P�L�SL�W\P�S\WDQLX�V�G�NUDMRZ\�]DVDGQLF]R�S\WD��F]\�SU]HGVL
ELRUVWZR�

NWyUH�SURZDG]L�G]LDáDOQR�ü�NRPHUF\MQ��L�Z�NWyU\P�SRGPLRW�]DPDZLDM�F\�SRVLDGD�XG]LDá

ZL
NV]R�FLRZ\��SRZLQQR�E\ü�X]QDZDQH�]D�SRGPLRW�]DPDZLDM�F\�Z�UR]XPLHQLX�DUW����SNW

�E��'\UHNW\Z\��������MH*HOL�SU]HGVL
ELRUVWZR�]RVWDáR�XVWDQRZLRQH�SU]H]�SRGPLRW�]DPa-
ZLDM�F\�Z� FHOX� SURZDG]HQLD� G]LDáDOQR�FL� NRPHUF\MQHM� OXE� MH*HOL� SRGPLRW� ]DPDZLDM�F\

SU]HND]XMH�PX� �URGNL� SRFKRG]�FH� ]� G]LDáDOQR�FL� SURZDG]RQHM�Z� FHOX� ]DVSRNDMDQLD� So-
WU]HE�R� FKDUDNWHU]H�SRZV]HFKQ\P�QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGOo-
wego.

38. -DN�]D]QDF]\OL�P\�Z�SDUDJUDILH����SRZ\*HM�]�WUH�FL�DUW����SNW��E��'\UHNW\Z\�������MDVQR
Z\QLND��*H�WU]\�Z\PLHQLRQH�Z�QLP�ZDUXQNL�SRZLQQ\�E\ü�VSHáQLRQH�á�F]QLH�

39. 1LH�Z\VWDUF]\�ZL
F��*H�SU]HGVL
ELRUVWZR�]RVWDáR�XVWDQRZLRQH�SU]H]�SRGPLRW�]DPDZLDM�-
F\� OXE�� *H� MHJR� G]LDáDOQR�ü� MHVW� ILQDQVRZDQD� ]H� �URGNyZ� SRFKRG]�F\FK� ]� G]LDáDOQR�FL

SURZDG]RQHM�SU]H]�SRGPLRW�]DPDZLDM�F\��D*HE\�PR*QD�JR�E\áR�XZD*Dü�]D�SRGPLRW�]a-
PDZLDM�F\��0XVL�E\ü�UyZQLH*�VSHáQLRQ\�SLHUZV]\�ZDUXQHN�RNUH�ORQ\�Z�DUW����SNW��E��'y-
UHNW\Z\��������SU]HZLGXM�F\��L*�SRZLQQD�WR�E\ü�LQVW\WXFMD�XVWDQRZLRQD�Z�V]F]HJyOQ\P

FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P��QLH�PDM�F\FK�FKDUDNWHUX�SU]HPy-
VáRZHJR�F]\�KDQGORZHJR�

40. -H*HOL� WHQ�ZDUXQHN� QLH� MHVW� VSHáQLRQ\�� SU]HGVL
ELRUVWZR� WDNLH�� MDN� WR� GR� NWyUHJR� RGQRVL
VL
� V�G�NUDMRZ\��QLH�PR*H�E\ü�X]QDZDQH�]D�SRGPLRW�]DPDZLDM�F\�Z� UR]XPLHQLX�DUW���

pkt (b) dyrektywy.
41. 2GSRZLHG(�QD�F]ZDUWH�L�SL�WH�S\WDQLH�SRGVWDZLRQH�SU]H]�V�G�NUDMRZ\�PXVL�ZL
F�EU]PLHü�

SU]HGVL
ELRUVWZR��NWyUH�SURZDG]L�G]LDáDOQR�ü�NRPHUF\MQ��L�Z�NWyU\P�SRGPLRW�]DPDZLa-
M�F�PD�XG]LDá�ZL
NV]R�FLRZ\��QLH�MHVW�XZD*DQH�]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR�Z�UR]u-
PLHQLX�DUW����SNW��E��'\UHNW\Z\��������D�ZL
F�]D�SRGPLRW�]DPDZLDM�F\�Z�UR]XPLHQLX�We-
JR*� SU]HSLVX�� Z\á�F]QLH� QD� SRGVWDZLH� IDNWX�� L*� SU]HGVL
ELRUVWZR� ]RVWDáR� XVWDQRZLRQH

SU]H]�SRGPLRW� ]DPDZLDM�F\� OXE�*H�SRGPLRW� ]DPDZLDM�F\�SU]HND]XMH�PX� �URGNL� SRFKo-
G]�FH�]�G]LDáDOQR�FL�SURZDG]RQHM�Z�FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFh-
Q\P�QLH�PDM�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR�

Pytanie trzecie

42. :�WU]HFLP�S\WDQLX�V�G�NUDMRZ\�ZQRVL�R�SRWZLHUG]HQLH��F]\� LQZHVW\FMD��NWyUD�PXVL�E\ü

zaklasyfikowana jako zamówienie publiczne na roboty budowlane w rozumieniu art. 1
SNW� �D��'\UHNW\Z\� �������Z� GDOV]\P� FL�JX� SRGOHJD� SRVWDQRZLHQLRP� G\UHNW\Z\�� MH*HOL
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SU]HG�]DNR�F]HQLHP�UREyW�SRGPLRW�]DPDZLDM�F\�SU]HND]XMH�VZRMH�SUDZD�L�RERZL�]NL�Z

NRQWHN�FLH�]DPyZLHQLD�QD�U]HF]�SU]HGVL
ELRUVWZD��NWyUH�QLH�MHVW�SRGPLRWHP�]DPDZLDM�-
cym w rozumieniu art. 1 pkt (b) dyrektywy.

43. :�W\P�]DNUHVLH� ]� DUW�� �� SNW� �D��'\UHNW\Z\�������� MDVQR�Z\QLND��*H� ]DPyZLHQLH�� NWyUH

VSHáQLD�ZDUXQNL�RNUH�ORQH�Z�SRZRáDQ\P�SRVWDQRZLHQLX��QLH�SU]HVWDMH�E\ü�]DPyZLHQLHP

SXEOLF]Q\P�QD�URERW\�EXGRZODQH��MH*HOL�SUDZD�L�RERZL�]NL�SRGPLRWX�]DPDZLDM�FHJR�V�

SU]HND]\ZDQH�SU]HGVL
ELRUVWZX��NWyUH�QLH� MHVW�SRGPLRWHP�]DPDZLDM�F\P��&HO�'\UHNWy-
Z\� ������� NWyU\� REHMPXMH� HIHNW\ZQ�� UHDOL]DFM
� VZRERG\� ]DNáDGDQLD� SU]HGVL
ELRUVWZ

L� VZRERG\� �ZLDGF]HQLD� XVáXJ�Z� ]DNUHVLH� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH�

]RVWDáE\� SRGZD*RQ\�� JG\E\� ]DVWRVRZDQLH� SRVWDQRZLH�� G\UHNW\Z\�PR*QD� E\áR� Z\NOu-
F]\ü�Z\á�F]QLH�QD�SRGVWDZLH�SU]HVáDQNL��*H�SUDZD�L�RERZL�]NL�SRGPLRWX�]DPDZLDM�FHJR

Z� NRQWHN�FLH� ]DPyZLHQLD� V�� SU]HND]\ZDQH� SU]HGVL
ELRUVWZX�� NWyUH� QLH� VSHáQLD�ZDUXn-
NyZ�RNUH�ORQ\FK�Z�DUW����SNW��E��'\UHNW\Z\�������

44. 3U]HFLZQD� LQWHUSUHWDFMD� E\áD� SUDZG]LZD�� Z\á�F]QLH� Z� V\WXDFML�� JG\� PR*OLZH� E\áRE\
XVWDOHQLH�� L*�RG�VDPHJR�SRF]�WNX�FDáD�SU]HGPLRWRZD�LQZHVW\FMD�PLH�FLáD�VL
�Z�]DNUHVLH

SU]HGVL
ELRUVWZD��D�]DPyZLHQLD�QD�URERW\�EXGRZODQH��GRW\F]�FH�LQZHVW\FML�E\á\�]DZLe-
UDQH�SU]H]�SRGPLRW�]DPDZLDM�F\�Z�LPLHQLX�WHJR�SU]HGVL
ELRUVWZD�

45. ,QWHUSUHWDFMD�VWDQX�U]HF]\�Z�W\P�]DNUHVLH�QDOH*\�GR�V�GX�NUDMRZHJR�
46. 2GSRZLHG(�QD�S\WDQLH�WU]HFLH�]DGDQH�SU]H]�V�G�NUDMRZ\�PXVL�ZL
F�EU]PLHü��]DPyZLHQLH

publiczne na roboty budowlane nie podlega postanowieniom Dyrektywy 93/37, kiedy
GRW\F]\� LQZHVW\FML�� NWyUD� RG� SRF]�WNX�PLH�FL� VL
� Z� ]DNUHVLH� G]LDáDOQR�FL� SU]HGVL
ELRr-
VWZD��NWyUH�QLH�MHVW�SRGPLRWHP�]DPDZLDM�F\P�L�NLHG\�XPRZ\�QD�URERW\�EXGRZODQH�GRWy-
F]�FH�SU]HGPLRWRZHM�LQZHVW\FML�]RVWDá\�XG]LHORQH�SU]H]�SRGPLRW�]DPDZLDM�F\�Z�LPLHQLX

SU]HGVL
ELRUVWZD�

Pytanie siódme

47. :�VZRLP� VLyGP\P�S\WDQLX� V�G� NUDMRZ\� ]DVDGQLF]R�ZQRVL� R� SRWZLHUG]HQLH�� F]\� DUW�� �

XVW����5R]SRU]�G]HQLD���������]PLHQLRQHJR�SU]H]�5R]SRU]�G]HQLH���������QDOH*\�LQWHr-
SUHWRZDü�Z�QDVW
SXM�F\� VSRVyE�� ILQDQVRZDQLH�SU]H]�:VSyOQRW
� LQZHVW\FML� REHMPXM�FHM

URERW\� EXGRZODQH� MHVW� ]DOH*QH� RG� SU]HVWU]HJDQLD� SU]H]� RGELRUFyZ� SURFHGXU� RGZRáDw-
F]\FK�RNUH�ORQ\FK�Z�'\UHNW\ZLH���������QDZHW�MH*HOL�QLH�V��RQL�SRGPLRWDPL�]DPDZLDM�-
cymi w rozumieniu art. 1 pkt (b) Dyrektywy 93/37.

48. -DN�]D]QDF]\á�U]HF]QLN�JHQHUDOQ\�Z�SXQNFLH�����VZRMHM�RSLQLL��]�WUH�FL�DUW����XVW����5Rz-
SRU]�G]HQLD���������MDVQR�Z\QLND��*H�Z\PyJ�]JRGQR�FL�SU]HGPLRWRZ\FK�G]LDáD��]�SUa-
ZHP�:VSyOQRW\�]DNáDGD��*H�G]LDáDQLD�WH�SRGOHJDM��]DNUHVRZL�RGQR�QHM�OHJLVODFML�:VSyl-
noty.

49. 2GSRZLHG(�QD�S\WDQLH�VLyGPH�SRVWDZLRQH�SU]H]�V�G�NUDMRZ\�PXVL�ZL
F�EU]PLHü��DUW���
XVW����5R]SRU]�G]HQLD���������]PLHQLRQHJR�SU]H]�5R]SRU]�G]HQLH���������QDOH*\�LQWHr-
SUHWRZDü�QDVW
SXM�FR��ILQDQVRZDQLH�LQZHVW\FML�REHMPXM�F\FK�URERW\�EXGRZODQH�]H��URd-
NyZ�:VSyOQRW\�QLH�]DOH*\�RG�SU]HVWU]HJDQLD�SU]H]�RGELRUFyZ�SURFHGXU�RGZRáDZF]\FK�Z

UR]XPLHQLX�'\UHNW\Z\���������MH*HOL�QLH�V��RQL�SRGPLRWDPL�]DPDZLDM�F\PL�Z�UR]XPLe-
niu art. 1 pkt (b) Dyrektywy 93/37.
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'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
50. .RV]W\�SRQLHVLRQH�SU]H]�U]�G\�$XVWULL��)UDQFML�L�+RODQGLL�RUD]�.RPLVM
�:VSyOQRW�(XUo-

SHMVNLFK��NWyUH�]áR*\á\�Z�V�G]LH�VZRMH�XZDJL��QLH�SRGOHJDM��]ZURWRZL��3RQLHZD*�SRVW
-
SRZDQLH�MHVW�GOD�VWURQ�SRVW
SRZDQLD�]DVDGQLF]HJR�HWDSHP�Z�SRVW
SRZDQLX�WRF]�F\P�VL


SU]HG�V�GHP�NUDMRZ\P��GHF\]MD�RGQR�QLH�NRV]WyZ�QDOH*\�GR�V�GX�NUDMRZHJR�

Sentencja  orzeczenia

1D�SRGVWDZLH�SRZRáDQ\FK�SU]HVáDQHN�

75<%81$à

w odpowiedzi na pytania postawione przez Bundesvergabeamt w dniu 2 lutego 1996 r. niniej-
szym postanawia:
1. 3RGPLRW� WDNL� MDN�2VWHUUHLFKLVFKH�6WDDWVGUXFNHUHL�QDOH*\�XZD*Dü�]D�LQVW\WXFM
�SUDZD�Sub-

licznego w rozumieniu art. 1 pkt (b) Dyrektywy Rady 93/37/EEC z dnia 14 czerwca
�����U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�Eu-
GRZODQH�D�ZL
F�MDNR�SRGPLRW�]DPDZLDM�F\�Z�UR]XPLHQLX�WHJR*�SU]HSLVX�D�FR�]D�W\P�LG]LH

]DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH��QLH]DOH*QLH�RG�LFK�FKDUDNWHUX��XG]LHODQH�SU]H]

WHQ�SRGPLRW�QDOH*\�XZD*Dü�]D�]DPyZLHQLD�SXEOLF]QH�QD�URERW\�EXGRZODQH�Z�UR]XPLHQLX

art. 1 pkt (a) dyrektywy.
2. 3U]HGVL
ELRUVWZR��NWyUH�SURZDG]L�G]LDáDOQR�ü�NRPHUF\MQ��L�Z�NWyU\P�SRGPLRW�]DPDZLDM�-

F\�SRVLDGD�ZL
NV]R�FLRZ\�XG]LDá�QLH�MHVW�XZD*DQH�]D�LQVW\WXFM
�SUDZD�SXEOLF]QHJR�Z�Uo-
]XPLHQLX�DUW����SNW��E��'\UHNW\Z\�������D�ZL
F�]D�SRGPLRW�]DPDZLDM�F\�Z�UR]XPLHQLX�We-
JR*� SU]HSLVX� Z\á�F]QLH� QD� SRGVWDZLH� SU]HVáDQNL�� *H� SU]HGVL
ELRUVWZR� ]RVWDáR� SRZRáDQH

SU]H]�SRGPLRW�]DPDZLDM�F\�OXE�*H�SRGPLRW�]DPDZLDM�F\�SU]HND]Dá�PX��URGNL��NWyUH�X]y-
VNDá�]�G]LDáDOQR�FL�SURZDG]RQHM�Z�FHOX�]DVSRNDMDQLD�SRWU]HE�R�FKDUDNWHU]H�SRZV]HFKQ\P

nie maj�F\FK�FKDUDNWHUX�SU]HP\VáRZHJR�DQL�KDQGORZHJR�
3. Zamówienie publiczne na roboty budowlane nie podlega postanowieniom Dyrektywy

������� NLHG\� GRW\F]\� LQZHVW\FML�� NWyUD� RG� SRF]�WNX� PLH�FL� VL
� Z� ]DNUHVLH� G]LDáDOQR�FL

SU]HGVL
ELRUVWZD��NWyUH�QLH� MHVW�SRGPLRWHP�]DPDZLDM�F\P�L�NLHG\�]DPyZLHQLD�QD�URERW\

EXGRZODQH� GRW\F]�FH� SU]HGPLRWRZHM� LQZHVW\FML� ]RVWDá\� XG]LHORQH� SU]H]� SRGPLRW� ]DPa-
ZLDM�F\�Z�LPLHQLX�SU]HGVL
ELRUVWZD�

4. $UW�� �� XVW�� ��5R]SRU]�G]HQLD�5DG\� ��������((&� ]� GQLD� ��� OLSFD� ����� U�� ]PLHQLDM�FHJR
5R]SRU]�G]HQLH���������((&�GRW\F]�FH�]DGD��)XQGXV]\�6WUXNWXUDOQ\FK�L� LFK�VNXWHF]Qo-
�FL�RUD]�NRRUG\QDFML�G]LDáDOQR�FL�SRPL
G]\�QLPL�RUD]�RSHUDFML�(XURSHMVNLHJR�%DQNX�,QZe-
VW\F\MQHJR�L�LQQ\FK�LVWQLHM�F\FK�LQVWUXPHQWyZ�ILQDQVRZ\FK��2-������/������VWU����QDOH*\

LQWHUSUHWRZDü� QDVW
SXM�FR�� ILQDQVRZDQLH� LQZHVW\FML� REHMPXM�F\FK� URERW\� EXGRZODQH� ]H

�URGNyZ�:VSyOQRW\� QLH� MHVW� ]DOH*QH� RG� SU]HVWU]HJDQLD� SU]H]� RGELRUFyZ�SURFHGXU� RGZo-
áDZF]\FK�Z�UR]XPLHQLX�'\UHNW\Z\�5DG\��������((&�]�GQLD����JUXGQLD������U��NRRUGy-
QXM�FHM�SU]HSLV\� L� UHJXODFMH�DGPLQLVWUDF\MQH��GRW\F]�FH�]DVWRVRZDQLD�SURFHGXU�RGZRáDw-
F]\FK�Z�]DNUHVLH�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�GRVWDZ\�L�URERW\�EXGRZODQH��MH*HOL

QLH�V��SRGPLRWDPL�]DPDZLDM�F\PL�Z�UR]XPLHQLX�DUW����SNW��E��'\UHNW\Z\�������
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������25=(&=(1,(��75<%81$à8���6=Ï67(-��,=%<�
=��'1,$������:5=(�1,$��������5���:��635$:,(��&�������

Komisja Wspólnot Europejskich przeciwko Królestwu Belgii.
1LHGRSHáQLHQLH�]RERZL�]D��SU]H]�SD�VWZR�F]áRQNRZVNLH�±�=DPyZLHQLD�SXEOLF]QH�QD�URERW\
EXGRZODQH� ±� '\UHNW\Z\� �������((&� L� ������((&� ±� 1LHGRSHáQLHQLH� RERZL�]NX� SXEOLNDFML
RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P�±�1LHX]DVDGQLRQH�]DVWRVRZDQLH�SURFHGXU\�QHJRFMDF\j-
nej.
Sprawa C-323/96
6SUDZR]GDQLD�(XURSHMVNLHJR�7U\EXQDáX�6SUDZLHGOLZR�FL� ����� VWU�� ����� �MHV]F]H� QLH� SXEOi-
kowane)

Strony

W sprawie C-323/96,
.RPLVMD�:VSyOQRW�(XURSHMVNLFK��UHSUH]HQWRZDQD�SU]H]�+HQGULND�YDQ�/LHUD��UDGF
�SUDZQHJR�
G]LDáDM�FHJR�MDNR�SHáQRPRFQLN��SURZDG]�FHJR�G]LDáDOQR�ü�Z�/XNVHPEXUJX�Z�ELXU]H�&DUORVD
Gómeza de la Cruz, zarejestrowanego w Wagner Centre, w Kirchbergu,
powód,
przeciwko
.UyOHVWZX� %HOJLL�� UHSUH]HQWRZDQHPX� SU]H]� 0LFKHOD� )ODPpH�� F]áRQND� L]E\� DGZRNDFNLHM� Z
%UXNVHOL�� G]LDáDM�FHJR� MDNR� SHáQRPRFQLN�� SURZDG]�FHJR� G]LDáDOQR�ü� Z� /XNVHPEXUJX� SU]\
Ambasadzie Belgijskiej, 4 Rue des Girondins,
pozwanemu

:1,26(.�R�Z\GDQLH�RU]HF]HQLD��*H�SRSU]H]�QLHGRSHáQLHQLH�RERZL�]NX�SXEOLNDFML�RJáRV]e-
QLD�R�]DPyZLHQLX�SXEOLF]Q\P�Z�']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��GRW\F]�Fe-
JR� ]DUyZQR� FDáR�FL� SURMHNWX� EXGRZ\� VLHG]LE\�9ODDPVH�5DDG� MDN� L� ND*GHJR� ]� MHJR� HWDSyZ�
RUD]� SRSU]H]� QLH]DVWRVRZDQLH� SURFHGXU� SU]HWDUJRZ\FK� RNUH�ORQ\FK� Z� '\UHNW\ZLH� 5DG\
�������((&�]�GQLD����OLSFD������U���]PLHQLDM�FHM�'\UHNW\Z
��������((&�R�NRRUG\QDFML�SUo-
FHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD� URERW\�EXGRZODQH� �2-������/������S����RUD]�Z
Dyrektywie Rady 93/37/EEC z dnia 14 czerwca 1993 r. o koordynacji procedur udzielania
]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��2IILFLDO�-RXUQDO������/������S�������D�GRNáDGQLH
SRSU]H]�QLHX]DVDGQLRQH�XG]LHOHQLH�]DPyZLHQLD�QD�UHDOL]DFM
�(WDSX�QU���Z�SURFHGXU]H�QHJo-
FMDF\MQHM��.UyOHVWZR�%HOJLL�QLH�GRSHáQLáR�VZRLFK�RERZL�]NyZ�Z\QLNDM�F\FK�]�W\FK�G\UHNW\Z�
D�Z�V]F]HJyOQR�FL�]�DUW����L����'\UHNW\Z\�������

75<%81$à
(Szósta Izba)
Z� VNáDG]LH�� +�� 5DJQHPDOP�� 3UH]HV� ,]E\�� *�)�� 0DQFLQL�� 3�-�*�� .DSWH\Q�� -�/��0XUUD\� RUD]
.�0��,RDQQRX��6
G]LD�6SUDZR]GDZFD���6
G]LRZLH�
Rzecznik Generalny: S. Alber,
6HNUHWDU]��+��YRQ�+ROVWHLQ��=DVW
SFD�6HNUHWDU]D�
ELRU�F�SRG�XZDJ
�VSUDZR]GDQLH�]�SU]HVáXFKDQLD��SR�Z\VáXFKDQLX�XVWQHM�DUJXPHQWDFML�VWURQ�QD
UR]SUDZLH�Z�GQLX��� OXWHJR��SRGF]DV�NWyUHM�.RPLVMD� UHSUH]HQWRZDQD�E\áD�SU]H]�+HQULND�YDQ
/LHUD�]D��5]�G�%HOJLMVNL�SU]H]�3KLOLSSH�&ROOH�L Katelijne Ronse, z Izby Brukselskiej.
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SR�Z\VáXFKDQLX�RSLQLL�U]HF]QLND�JHQHUDOQHJR�QD�SRVLHG]HQLX�Z�GQLX����PDUFD����� r.,
Z\GDMH�QDVW
SXM�FH
orzeczenie

Podstawy  orzeczenia

1. 3RSU]H]�]áR*HQLH�ZQLRVNX�Z�6HNUHWDULDFLH�7U\EXQDáX�Z�GQLX���SD(G]LHUQLND����� r. Komi-
VMD�:VSyOQRW�(XURSHMVNLFK�ZV]F]
áD�SRVW
SRZDQLH�]�$UW������7UDNWDWX�R�(:*�R�VWZLHr-
G]HQLH��*H�
− SRSU]H]�QLHGRSHáQLHQLH�RERZL�]NX�SXEOLNDFML�RJáRV]HQLD�R�]DPyZLHQLX�SXEOLF]Q\P�Z

']LHQQLNX�8U]
GRZ\P�:VSyOQRW�(XURSHMVNLFK��]ZDQ\P�GDOHM�µ']�8�:(¶���GRW\F]�Fe-
JR�]DUyZQR�FDáR�FL�SURMHNWX�EXGRZ\�VLHG]LE\�9ODDPVH�5DDG�MDN�L�ND*GHJR�]�MHJR�HWa-
pów, oraz

− SRSU]H]� QLH� ]DVWRVRZDQLH� SURFHGXU� XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�� RNUH�ORQ\FK�Z
'\UHNW\ZLH� 5DG\� �������((&� ]� GQLD� ��� OLSFD� ����� U��� ]PLHQLDM�FHM� '\UHNW\Z

�������((&�GRW\F]�F�� NRRUG\QDFML� SURFHGXU�XG]LHODQLD� ]DPyZLH�� SXEOLF]Q\FK�QD� Uo-
boty budowlane (OJ 1989 L 210, p. 1) oraz w Dyrektywie Rady 93/37/EEC z dnia 14
F]HUZFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD
roboty budowlane (OJ 1993 L 199, p. 54) a�Z�V]F]HJyOQR�FL��Soprzez nieuzasadnione
udzielenie zamówieQLD�QD�UHDOL]DFM
�(WDSX�QU���Z�SURFHGXU]H�QHJRFMDF\MQHM�
.UyOHVWZR� %HOJLL� QLH� GRSHáQLáR� VZRLFK� RERZL�]NyZ� Z\QLNDM�F\FK� ]� W\FK� G\UHNW\Z�
D�Z�V]F]HJyOQR�FL�DUW����L����'\UHNW\Z\�������

Fakty

1. -DN�Z\QLND�]�GRNXPHQWyZ�]áR*RQ\FK�SU]HG�7U\EXQDáHP��Z������U��9ODDPVH�5DDG��3DUOa-
PHQW�)ODPDQG]NL�Z�V\VWHPLH�IHGHUDF\MQ\P�%HOJLL��SRGM�á�GHF\]M
�Z�VSUDZLH�EXGRZ\�Záa-
snej siedziby w Brukseli.

2. &HOHP� EXGRZ\� QRZHM� VLHG]LE\� 9ODDPVH� 5DDG� ]DVWRVRZDá� SURFHGXU
� RJUDQLF]RQ��� GR
XG]LDáX�Z�NWyUHM�]DSURV]RQR����Z\NRQDZFyZ��)DGQH�RJáRV]HQLH�QLH�]RVWDáR�RSXEOLNRZDQH
Z�']�8��:(��DQL�GRW\F]�FH�FDáR�FL�SURMHNWX�DQL�*DGQHJR�]�MHJR�HWDSyZ��SRPLPR�WHJR��*H
ZDUWR�ü�ND*GHJR�HWDSX�SU]HNUDF]DáD�SUyJ�RNUH�ORQ\�SU]HSLVDPL�:VSyOQRW\�

3. =DPyZLHQLH�QD�Z\NRQDQLH�(WDSX�QU��� �SUDFH�Z\NR�F]HQLRZH� L� LQVWDODFMH� VDQLWDUQH��]RV�
WDáD� XG]LHORQH�Z� WU\ELH� RJUDQLF]RQHM� SURFHGXU\� NUDMRZHM�� NWyUD� UR]SRF]
áD� VL
� ��� OXWHJR
�����U���EH]�XSU]HGQLHM�SXEOLNDFML�RJáRV]HQLD�Z�']�8��:(��3R�GRNRQDQLX�RFHQ\����RIHUW
QD� SRGVWDZLH� NU\WHULXP� XG]LHOHQLD� ]DPyZLHQLD�� MDNLP� E\áD� QDMQL*V]D� FHQD�� 5pJLH� GHV
%kWLPHQWV� Z\EUDáR� RIHUW
� SU]HGVL
ELRUVWZD�� ZREHF� NWyUHJR� Z� PL
G]\F]DVLH� RJáRV]RQR
XSDGáR�ü�

4. 'HF\]M��]�GQLD����PDMD������U���DGPLQLVWUDFMD�9ODDPVH�5DDG�DQXORZDáD�SURFHGXU
�SU]HWDr-
JRZ��L�]DVWRVRZDáD�WU\E�]DPyZLHQLD�]�ZROQHM�U
NL��]QyZ�EH]�XSU]HGQLHJR�RSXEOLNRZDQLD
RJáRV]HQLD�R�SU]HWDUJX�Z�']�8��:(�

 Procedura pisemna

5. 7HOHNVHP�]�GQLD����F]HUZFD������U��.RPLVMD�SRLQIRUPRZDáD�ZáDG]H�EHOJLMVNLH��*H�SURFe-
GXUD� ]DVWRVRZDQD� SU]H]�9ODDPVH� 5DDG� VWDQRZLáD�Z\UD(QH� L� RF]\ZLVWH� QDUXV]HQLH� ]DVDG
:VSyOQRW\��GRW\F]�F\FK�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH�RUD]�]DVDG\�UyZQe-
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JR�WUDNWRZDQLD�NDQG\GDWyZ��NWyUD�MHVW�SRGVWDZ��W\FK�]DVDG��:�]ZL�]NX�]�W\P�]D*�GDáD�
DE\�ZáDG]H�EHOJLMVNLH�QDW\FKPLDVW�DQXORZDá\�SURFHGXU
�RGQRV]�F��VL
�GR�(WDSX�QU���

6. =�XZDJL�QD�EUDN�MDNLHMNROZLHN�GHF\]ML��SRPLPR�]RERZL�]DQLD�ZáDG]�EHOJLMVNLFK�QD�VSot-
NDQLX�Z�GQLX���F]HUZFD������U��GR�SRGM
FLD�WDN�V]\ENR�MDN�WR�W\ONR�PR*OLZH�GHF\]ML�Go-
W\F]�FHM�SURFHGXU\�XG]LHOHQLD�]DPyZLHQLD�QD�UHDOL]DFM
�(WDSX����.RPLVMD�ZV]F]
áD�So-
VW
SRZDQLH� ]� PRF\� DUW�� ���� 7UDNWDWX�� Z\VWRVRZXM�F� GR� 5]�GX� %HOJLMVNLHJR� IRUPDOQH
upomnienie w dniu 28 lipca 1994 r.

7. :�SL�PLH�]�GQLD����VLHUSQLD������U���5]�G�%HOJLMVNL�RGSRZLHG]LDá��L*�SU]HSLV\�EHOJLMVNLH
Z�]DNUHVLH�]DPyZLH��SXEOLF]Q\FK�PDM��]DVWRVRZDQLH�W\ONR�GR�ZáDG]�Z\NRQDZF]\FK��WR
]QDF]\�DGPLQLVWUDFML�3D�VWZD��:VSyOQRW�L�5HJLRQyZ��WDN�ZL
F��GRSyNL�]DNUHV�SU]HSLVyZ
'\UHNW\Z\�������QLH� ]RVWDá�Z� VSRVyE�ZáD�FLZ\� UR]V]HU]RQ\�QD�ZáDG]
� XVWDZRGDZF]��
RG� WHM�RVWDWQLHM�QLH�Z\PDJDáR�VL
�SU]HVWU]HJDQLD�SUDZD�:VSyOQRW\��8VWRVXQNRZXM�F�VL

NRQNUHWQLH�GR�(WDSX�1U���5]�G�%HOJLMVNL�SRLQIRUPRZDá�.RPLVM
��*H�DGPLQLVWUDFMD�9DDm-
VH�5DDG�RGPyZLáD�XQLHZD*QLHQLD�SURFHGXU\�SU]HWDUJRZHM�

8. :�SL�PLH� ]� GQLD� ��� OLVWRSDGD� ����� U�� .RPLVMD� SU]HGVWDZLáD� VZRM�� X]DVDGQLRQ�� RSLQL

Z]\ZDM�F��.UyOHVWZR�%HOJLL�GR�SRGM
FLD�NURNyZ�NRQLHF]Q\FK�GR�]DVWRVRZDQLD�VL
�GR�MHM
wytyczQ\FK�Z�FL�JX����GQL�RG�SU]\M
FLD�MHM�GR�ZLDGRPR�FL�

9. :�SL�PLH�]�GQLD����JUXGQLD������U���6WDáH�3U]HGVWDZLFLHOVWZR�%HOJLL�SU]\�8QLL�(XURSHj-
VNLHM�SU]HGVWDZLáR� OLVW�GR�.RPLVML��GDWRZDQ\����JUXGQLD������ U���Z�NWyU\P�3U]HZRGQi-
F]�F\�9ODDPVH�5DDG�ZVND]Dá�QD�IDNW��*H�9ODDPVH�5DDG�MDNR�LQVW\WXFMD�SDUODPHQWDUQD�QLH
PD�Z� SUDZRGDZVWZLH� NUDMRZ\P� ]DSHZQLRQHM� QLH]DOH*QR�FL� SU]\� XG]LHODQLX� ]DPyZLH�
SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��3RQDGWR�Z�SL�PLH�W\P�VWZLHUG]RQR��*H�Z�SU]\JRWRZa-
QLX�E\á\�SURMHNW\�VSHFMDOQ\FK��URGNyZ�]DUDGF]\FK�RUD]��*H�9ODDPVH�5DDG�G\VNXWRZDáD�W

VSUDZ
�]�ZáDG]DPL�IHGHUDOQ\PL�

10. 1DVW
SQLH��Z�VZRLP�SL�PLH�]�GQLD����NZLHWQLD������ U��6WDáH�3U]HGVWDZLFLHOVWZR�%HOJLL
SU]\�8QLL�(XURSHMVNLHM�SU]HGVWDZLáR�.RPLVML�QDVW
SQH�SLVPR��]�GQLD���� OXWHJR������ U��
SRGSLVDQH�SU]H]�3U]HZRGQLF]�FHJR�9ODDPVH�5DDG��Z�NWyU\P�VWZLHUG]RQR��L*�]H�Z]JO
GX
QD�WR��*H�QLH�E\áR�MX*�GáX*HM�PR*OLZH�RF]HNLZDQLH�QD�RSLQL
�ZáDG]�IHGHUDOQ\FK��9ODDPVH
5DDG� SU]\JRWRZDáD� GHNUHW� GRW\F]�F\�ZGUR*HQLD� SU]HSLVyZ� G\UHNW\Z�� R� NWyU\FK�PRZD
RUD]�LQIRUPRZDáD��*H�ZNUyWFH�SU]H�OH�.RPLVML�GDOV]H�LQIRUPDFMH�

11. =H�Z]JO
GX�QD�EUDN�MDNLHMNROZLHN�NRUHVSRQGHQFML�RG�WHJR�F]DVX��.RPLVMD�ZV]F]
áD�So-
VW
SRZDQLH�

 Dyrektywa 93/37

12. '\UHNW\ZD��������MDN�MDVQR�Z\QLND�]�MHM�SUHDPEXá\��PD�QD�FHOX��GOD�SRWU]HE�SU]HMU]\VWo-
�FL� L� OHSV]HJR� ]UR]XPLHQLD�� NRQVROLGDFM
� SRVWDQRZLH�� '\UHNW\Z\� 5DG\� �������((&� ]
GQLD����OLSFD������U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK
na roERW\�EXGRZODQH��2-�������,,���VWU�������]�MHM�Sy(QLHMV]\PL�]PLDQDPL�

13. Art. 1 Dyrektywy 93/37 stanowi:
 „W rozumieniu niniejszej dyrektywy:
 „E��Ä]DPDZLDM�F\P´�MHVW�RUJDQ�SD�VWZRZ\��VDPRU]�GRZ\��LQVW\WXFMD�SUDZD�SXEOLF]QHJR
OXE�VWRZDU]\V]HQLH�]áR*RQH�]�MHGQHJR�OXE�ZL
NV]HM� OLF]E\�WDNLFK�RUJDQyZ�OXE�LQVW\WXFML
prawa publicznego;
 (...)
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 �H�� ÄSURFHGXUDPL� RWZDUW\PL´� V�� SURFHGXU\� SRV]F]HJyOQ\FK� SD�VWZ�� Z� UDPDFK� NWyU\FK
RIHUW\�PRJ��VNáDGDü�ZV]\VF\�]DLQWHUHVRZDQL�Z\NRQDZF\�
 �I�� ÄSURFHGXUDPL� RJUDQLF]RQ\PL´� V�� SURFHGXU\� SRV]F]HJyOQ\FK� SD�VWZ��Z� UDPDFK� NWó-
U\FK�RIHUW\�PRJ��VNáDGDü�W\ONR�Z\NRQDZF\�]DSURV]HQL�SU]H]�]DPDZLDM�FHJR�
 �J��ÄSURFHGXUDPL�QHJRFMDF\MQ\PL´�V��SURFHGXU\�SRV]F]HJyOQ\FK�SD�VWZ��Z�UDPDFK�NWó-
U\FK�]DPDZLDM�F\�Z\ELHUD�Z\NRQDZFyZ�L�QHJRFMXMH�ZDUXQNL�XPRZ\�]�MHGQ\P�OXE�NLl-
NRPD�VSR�UyG�QLFK�

14. $UW����XVW����L���'\UHNW\Z\�������VWDQRZL��
Ä���'\UHNW\Z
�VWRVXMH�VL
�GR�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��NWyU\FK�V]a-

FXQNRZD� ZDUWR�ü� EH]� SRGDWNX� RG� WRZDUyZ� L� XVáXJ� �9$7�� MHVW� QLH� PQLHMV]D� QL*
5.000.000 ECU;
(...)

��� -H*HOL� RELHNW� EXGRZODQ\� MHVW� SRG]LHORQ\� QD� NLOND� F]
�FL�� ]� NWyU\FK� ND*GD� VWDQRZL
SU]HGPLRW�RGU
EQHJR�]DPyZLHQLD��ZDUWR�ü�ND*GHM�W\FK�F]
�FL�SRZLQQD�E\ü�XZ]JO
d-
QLDQD�SU]\�REOLF]DQLX�ZDUWR�FL��R�NWyUHM�PRZD�Z�XVW�����-H*HOL� á�F]QD�ZDUWR�ü�F]
�FL
MHVW�QLH�QL*V]D�QL*�ZDUWR�ü�RNUH�ORQD�Z�XVW�����XVW
S�WHQ�VWRVXMH�VL
�GR�ZV]\VWNLFK�F]
-
�FL��=DPDZLDM�F\�PR*H�RGVW�SLü�RG�VWRVRZDQLD�WHJR�XVW
SX�Z�RGQLHVLHQLX�GR�W\FK�F]
-
�FL�� NWyU\FK� V]DFXQNRZD� ZDUWR�ü�� EH]� SRGDWNX� RG� WRZDUyZ� L� XVáXJ�� MHVW� QL*V]D� QL*
����������(&8��SRG�ZDUXQNLHP��*H�á�F]QD�ZDUWR�ü�V]DFXQNRZD�W\FK�F]
�FL�QLH�SU]e-
NUDF]D����SURFHQW�á�F]QHM�ZDUWR�FL�ZV]\VWNLFK�F]
�FL�

16. Art. 7 Dyrektywy 93/37 stanowi:
„1. 3U]\�XG]LHODQLX�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]DPDZLDM�F\�]RERZL�-

]DQL�V��VWRVRZDü�SURFHGXU\��R których mowa w art. 1 ust. e) , f) oraz g), w formie do-
stosowanej do niniejszej dyrektywy.

2. =DPDZLDM�F\�PRJ��XG]LHODü�]DPyZLHQLD�QD�URERW\�EXGRZODQH�Z�UDPDFK�SURFHGXU\
QHJRFMDF\MQHM�� SR� XSU]HGQLP� RSXEOLNRZDQLX� RJáRV]HQLD� R� ]DPyZLHQLX� SXEOLF]Q\P
RUD]� Z\ERU]H� NDQG\GDWyZ� ]JRGQLH� ]H� ]QDQ\PL� NU\WHULDPL�� Z� QDVW
SXM�F\FK� SU]y-
padkach:
(...)

3. =DPDZLDM�F\�PR*H�XG]LHODü�]DPyZLHQLD�QD�URERW\�EXGRZODQH�Z�UDPDFK�SURFHGXU\
QHJRFMDF\MQHM�EH]�XSU]HGQLHM�SXEOLNDFML�RJáRV]HQLD��Z�QDVW
SXM�F\FK�SU]\SDdkach:
a) MH*HOL�Z�WRNX�SURFHGXU\�RWZDUWHM�OXE�RJUDQLF]RQHM�QLH�ZSá\Q
á\�OXE�ZSá\Q
á\�Me-
G\QLH� QLHSUDZLGáRZH� RIHUW\�� R� LOH� SRF]�WNRZH� ZDUXQNL� ]DPyZLHQLD� QLH� ]RVWDá\� Z
LVWRWQ\�VSRVyE�]PLHQLRQH��1D�ZQLRVHN�.RPLVML�QDOH*\�SU]HND]Dü�VL
� MHM�VSUDZR]Ga-
nie;
b) MH*HOL� ]� SU]\F]\Q� WHFKQLF]Q\FK�� DUW\VW\F]Q\FK� OXE� ]� SU]\F]\Q� ]ZL�]DQ\FK� ]

RFKURQ�� SUDZ� Z\á�F]Q\FK�� URERW\� EXGRZODQH� PRJ�� E\ü� Z\NRQDQH� W\ONR� SU]H]
okre�ORQHJR�SU]HGVL
ELRUF
�

c) MH*HOL� Z� V\WXDFML� QLH]E
GQHM� NRQLHF]QR�FL�� ]H� Z]JO
GX� QD� Z\M�WNRZR� SLOQ\
FKDUDNWHU� VSUDZ\� ]ZL�]DQ\� ]� Z\GDU]HQLDPL�� NWyU\FK� ]DPDZLDM�F\� QLH� PRJOL
SU]HZLG]LHü�� QLH� PRJ�� E\ü� SU]HVWU]HJDQH� WHUPLQ\�� SU]HZLG]LDQH� GOD� SURFHGXU
otwartej, ograniczonej lub negocjacyjnej, o której mowa w ust. 2��2NROLF]QR�FL�



7HNVW\�RU]HF]H�

222

QD� NWyUH�PR*QD� VL
� SRZRá\ZDü� GOD� X]DVDGQLHQLD�Z\M�WNRZR� SLOQHJR� FKDUDNWHUX
VSUDZ\�QLH�PRJ��E\ü�Z�*DdQ\P�SU]\SDGNX�Z\ZRáDQH�SU]H]�]DPDZLDM�FHJR�

d) Z� SU]\SDGNX� GRGDWNRZ\FK� UREyW� EXGRZODQ\FK�� QLH�Zá�F]RQ\FK� GR� UR]ZD*DQHJR
SRF]�WNRZR�SURMHNWX�DQL�QLH�REM
W\FK�XG]LHORQ\P�XSU]HGQLR�]DPyZLHQLHP��NWyU\FK
wykonanie, z powodu nLHSU]HZLG]LDQ\FK�RNROLF]QR�FL��VWDáR�VL
� MHGQDN�NRQLHF]QH
w ceOX�Z\NRQDQLD�UREyW�EXGRZODQ\FK�REM
W\FK�W��XPRZ���R�LOH�]DPyZLHQLH�]RVWDQLH
XG]LHORQH�SU]HGVL
ELRUF\��NWyU\�Z\NRQXMH�WH�URERW\�EXGRZOane oraz:
– MH*HOL� UREyW� W\FK�QLH�PR*QD��]�SU]\F]\Q� WHFKQLF]nych lub gospodarczych, od-

G]LHOLü�RG�JáyZQHJR�]DPyZLHQLD�EH]�SRZD*Q\FK�WUXGQR�FL�GOD�]DPDZLDM�FHJR
lub

– MH*HOL�WH�URERW\�EXGRZODQH�PR*QD�ZSUDZG]LH�RGG]LHOLü�RG�Z\NRQDQLD�JáyZQe-
JR�]DPyZLHQLD��MHGQDN*H�V��RQH�QLH]E
GQLH�Nonieczne dla jego wykonania

à�F]QD�ZDUWR�ü� ]DPyZLH�� QD� GRGDWNRZH� URERW\� EXGRZODQH� QLH�PR*H� SU]eNUDF]Dü
���SURFHQW�ZDUWR�FL�]DPyZLHQLD�JáyZQHJR�

a) Z�SU]\SDGNX� QRZ\FK� UREyW� EXGRZODQ\FK�� SROHJDM�F\FK� QD� SRZWyU]HQLX� SRGRb-
Q\FK�SUDF�SRZLHU]RQ\FK�SU]HGVL
ELRUVWZX��NWyUHPX�WHQ�VDP�]DPDZLDM�F\�XG]LHOLá
XSU]HGQLR� ]DPyZLHQLD�� R� LOH� URERW\� WH� RGSRZLDGDM�� SRGVWDZRZHPX� SURMHNWRZL�
NWyU\� E\á� SU]HGPLRWHP� SLHUZV]HJR� ]DPyZLHQLD� XG]LHORQHJR� ]JRGQLH� ] proce-
durami, o których mowa w ust. 4.

0R*OLZR�ü� ]DVWRVRZDQLD� WHM� SURFHGXU\� ZLQQD� E\ü� ZVND]DQD� MX*� Z� FKZLOL� RJáDV]DQLD

przetargu na pierwszy projekt budowlany;� =DPDZLDM�F\� ]RERZL�]DQ\� MHVW� XZ]JO
GQLü
FDáNRZLW��ZDUWR�ü�]DPyZLHQLD�QD�Sy(QLHMV]H�URERW\�EXGRZODQH�VWRVXM�F�SU]HSLV\�DUW����
3URFHGXUD� WD�PR*H� E\ü� VWRVRZDQD�Z\á�F]QLH�Z� RNUHVLH� WU]HFK� ODW� RG� FKZLOL� XG]LHOHQLD

pierwotnego zamówienia.
17. Wreszcie, art. 11 ust. 1 i 9 Dyrektywy 93/37 stanowi:

1. =DPDZLDM�F\�]RERZL�]DQL�V��SRGDü�GR�ZLDGRPR�FL��Z�RJáRV]HQLX�R�SODQRZDQ\FK�]a-
PyZLHQLDFK� ]DVDGQLF]H� FHFK\� ]DPyZLH�� QD� URERW\� EXGRZODQH�� NWyU\FK� ]DPLHU]DM�
XG]LHOLü�� MH*HOL� LFK� ZDUWR�ü� QLH� MHVW� QL*V]D� RG� ZDUWR�FL� SURJRZHM� XVWDORQHM� Z� DUW�� �

ust. 1.
(...)

9. 2JáRV]HQLD�Z\PLHQLRQH�Z�XVW�������RUD]���SXEOLNXMH�VL
�Z�FDáR�FL�Z�']LHQQLNX�8U]
-
GRZ\P�:VSyOQRW� (XURSHMVNLFK� RUD]�Z� ED]LH� GDQ\FK� 7('��Z� M
]\NDFK� RU\JLQDáyZ�
6WUHV]F]HQLH�ZD*QLHMV]\FK� HOHPHQWyZ�ZV]\VWNLFK�RJáRV]H�� SXEOLNXMH� VL
�Z� SR]RVWa-
á\FK�M
]\NDFK�XU]
GRZ\FK�:VSyOQRW\��SU]\�F]\P�DXWHQW\F]Q\�MHVW�MHG\QLH�WHNVW�Z�M
-
]\NX�RU\JLQDáX�

18. =JRGQLH�]�DUW�����XVW���'\UHNW\Z\��������'\UHNW\ZD��������]RVWDáD�XFK\ORQD��á�F]QLH�]
MHM�Sy(QLHMV]\PL�]PLDQDPL��EH]�QDUXV]HQLD�]RERZL�]D��SD�VWZ�F]áRQNRZVNLFK�GRW\F]�-
F\FK�WHUPLQyZ�XZ]JO
GQLHQLD�Z�SUDZLH�NUDMRZ\P�L�ZSURZDG]HQLD�Z�*\FLH�

19. '\UHNW\ZD��������MHVW�MHGQ��]�G\UHNW\Z�ZSURZDG]DM�F\FK�]PLDQ\�GR�'\UHNW\Z\�������
SU]HG�SU]\M
FLHP�'\UHNW\Z\�������

20. =�Z\M�WNLHP�NLONX�Uy*QLF�QD�HWDSLH�SURMHNWX��SRVWDQRZLHQLD�'\UHNW\Z\��������]H�]PLa-
QDPL� ZSURZDG]RQ\PL� SU]H]� '\UHNW\Z
� ������� GRW\F]�FH� GHILQLFML� SRGPLRWyZ� ]DPa-
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ZLDM�F\FK��DUW����SNW��E����GHILQLFML�]DNUHVX�SU]HGPLRWRZHJR��DUW����SNW��D����SURFHGXU�Ma-
NLH�SRZLQQ\�E\ü�VWRVRZDQH�SU]H]�]DPDZLDM�F\FK��DUW�����RUD]�V]F]HJyáRZ\FK�]DVDG�Go-
W\F]�F\FK� SXEOLNDFML� RJáRV]H��� NWyU\FK� SRZLQQ\� RQH� SU]HVWU]HJDü�� Z� V]F]HJyOQR�FL� Z
VWRVXQNX�GR�SURFHGXU\�QHJRFMDF\MQHM��DUW�����XVW����L����E\á\�LGHQW\F]QH�]�RGSRZLDGDM�-
F\PL�LP�SRVWDQRZLHQLDPL�'\UHNW\Z\��������SU]\ZRáDQ\PL�Z�SDUDJUDIDFK����GR����So-
Z\*HM�

 Wniosek

21. 3U]HGH�ZV]\VWNLP�QDOH*\� ]DXZD*\ü��*H�Z� VZRLP�ZQLRVNX�.RPLVMD� WZLHUG]L��*H�.UyOe-
VWZR�%HOJLL�SRVW�SLáR�QLH]JRGQLH�]�'\UHNW\ZDPL��������L��������=�GRNXPHQWyZ�]áR*o-
Q\FK�SU]HG�7U\EXQDáHP�Z\QLND�Z\UD(QLH��*H�'\UHNW\ZD��������RERZL�]\ZDáD��JG\�URz-
SRF]
WR� SLHUZV]H� SRVW
SRZDQLH� SU]HWDUJRZH�� RUD]� *H�'\UHNW\ZD� ������ RERZL�]\ZDáD�

NLHG\�UR]SRF]
WR�SURFHGXU
�Z�]ZL�]NX�]�(WDSHP�1U����3RQDGWR��QDOH*\�SU]\SRPQLHü��*H

'\UHNW\ZD�������XFK\OLáD�L�]DVW�SLáD�'\UHNW\Z
���������XZ]JO
GQLDM�F�SU]HSLV\��NWyUH�M�

zmieQLDá\��PL
G]\�LQQ\PL�WH�]DZDUWH�Z�'\UHNW\ZLH��������
22. =GDQLHP�.RPLVML��Z�RPDZLDQHM�VSUDZLH��]H�Z]JO
GX�QD�]DVWRVRZDQLH�SURFHGXU�RJUDQi-

F]RQ\FK��EH]�]DZLDGRPLHQLD�R�SU]HWDUJX� L�EH]�RSXEOLNRZDQLD�JR�Z�']LHQQLNX�8U]
Go-
Z\P�:(��5]�G�%HOJLL�SRVW�SLá�QLH]JRGQLH�]�'\UHNW\Z���������RUD]�DUW�����XVW����RUD]��

Dyrektywy 93/37.
23. .RPLVMD�ZVND]XMH�UyZQLH*�QD�IDNW��*H�DE\�PR*QD�E\áR�XG]LHOLü�]DPyZLHQLD�SURFHGXU]H

QHJRFMDF\MQHM��PXV]��E\ü�VSHáQLRQH�ZDUXQNX�RNUH�ORQH�Z�DUW����'\UHNW\Z\��������7DN

ZL
F�� ]DPDZLDM�F\�PR*H� XG]LHOLü� ]DPyZLHQLD�Z� SURFHGXU]H� QHJRFMDF\MQHM� EH]�ZF]e��
QLHMV]HJR�RSXEOLNRZDQLD�RJáRV]HQLD��NLHG\�VSHáQLRQH�V��ZDUXQNL�RNUH�ORQH�Z�DUW����XVW���

tej*H�G\UHNW\Z\�
24. 'ODWHJR� WH*�� VWRVXM�F� SURFHGXU
� QHJRFMDF\MQ�� Z� GUXJLHM� F]
�FL� GRW\F]�FHM� (WDSX� 1U� ��

SRPLPR�WHJR��*H�QLH�VSHáQLRQ\�E\á�*DGHQ�]�X]DVDGQLDM�F\FK�WDNL�WU\E�ZDUXQNyZ��RNUH�Oo-
Q\FK�Z�DUW����'\UHNW\Z\��������.UyOHVWZR�%HOJLL�QDUXV]\áR�WR�SRVWDQRZLHQLH�

25. $E\�UR]VWU]\JQ�ü�VSyU�UR]SDWU\ZDQ\�ZáD�QLH�SU]H]�7U\EXQDá��WU]HED�QDMSLHUZ�UR]ZD*\ü�
F]\�9ODDPVH�5DDG�MHVW�]DPDZLDM�F\P�Z�UR]XPLHQLX�DUW����SNW�E�'\UHNW\Z\��������]�So-
prawkami wniesionymi przez art. 1 ust. 1 dyrektywy 89/440, oraz w rozumieniu art.
ust. 1 pkt b Dyrektywy 93/37.

26. 'HILQLFMD�]DPDZLDM�FHJR��NWyUD�MHVW�LGHQW\F]QD�Z�REX�G\UHNW\ZDFK��VWDQRZL���L*�GOD�Fe-
OyZ�RNUH�ORQ\FK�Z�ND*GHM�]�QLFK��Ä�]DPDZLDM�F\P´�MHVW�RUJDQ�SD�VWZRZ\��VDPRU]�GRZ\

OXE� LQVW\WXFMD� SUDZD� SXEOLF]QHJR�� OXE� VWRZDU]\V]HQLH� ]áR*RQH� ]� MHGQHJR� OXE� ZL
NV]HM

liczby takich organów lub instytucji prawa publicznego’,
27. 7HUPLQ�ÄRUJDQ�SD�VWZRZ\´��GR�NWyUHJR�RGQRVL�VL
�WR�SRVWDQRZLHQLH�MHGQR]QDF]QLH�REHj-

PXMH�ZV]HONLH�RUJDQ\��NWyUH�VSUDZXM��ZáDG]
�SUDZRGDZF]���Z\NRQDZF]�� OXE�V�GRZQi-
F]���7R� VDPR�GRW\F]\�RUJDQyZ��NWyUH�Z�SD�VWZLH� IHGHUDOQ\P�VSUDZXM�� WDN��ZáDG]
� QD

stopniu federalnym.
28. 3RQDGWR��Z�6SUDZLH�������%HHQWMHV�>����@�(&5�������SDUDJUDI\����GR�����7U\EXQDá��SR

VWZLHUG]HQLX��*H�WHUPLQ�ÄRUJDQ�SD�VWZRZ\´�Z�]QDF]HQLX�DUW����SNW�E�'\UHNW\Z\��������

SRZLQLHQ� E\ü� LQWHUSUHWRZDQ\� IXQNFMRQDOQLH� VWZLHUG]Lá�� *H� ORNDOQ\� NRPLWHW� NRQVROLGDFML
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JUXQWyZ�PLH�FL�VL
�Z�]DNUHVLH�WHM�GHILQLFML�SRPLPR�WHJR��*H�IRUPDOQLH�QLH�VWDQRZL�LQWe-
JUDOQHM� F]
�FL� DGPLQLVWUDFML� SD�VWZRZHM�� 1LHNRQVHNZHQWQ\P� E\áRE\� XWU]\P\ZDQLH�� *H

FLDáR�XVWDZRGDZF]H�QLH�PLH�FL� VL
�Z� ]DNUHVLH�GHILQLFML� RUJDQX�SD�VWZRZHJR�GOD� FHOyZ

G\UHNW\Z�:VSyOQRW\�GRW\F]�F\FK�]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��JG\�Rr-
JDQ�QLH�E
G�F\� IRUPDOQLH� LQWHJUDOQ�� F]
�FL�� DGPLQLVWUDFML�SD�VWZRZHM�]RVWDá�X]QDQ\�]D

podleJDM�F\�WDNLHM�GHILQLFML�GOD�FHOyZ�]DVWRVRZDQLD�MHGQHM�]�WDNLFK�G\UHNW\Z�
29. :\QLND� VW�G��*H�RUJDQ�SUDZRGDZF]\�� WDNL� MDN�9ODDPVH�5DDG�QDOH*\�X]QDü� MDNR�PLHVz-

F]�F\� VL
�Z�]DNUHVLH�GHILQLFML� RUJDQX�SD�VWZRZHJR�� D� W\P�VDP\P�VWDQRZL�F\�SRGPLRW
]DPDZLDM�F\�Z�]QDF]HQLX�DUW���SNW�E�'\UHNW\Z\��������]H�]PLDQDPL�ZQLHVLRQ\PL�SU]H]
art. 1 ust. 1 Dyrektywy 89/440, oraz w znaczeniu art. 1 pkt (b) Dyrektywy 93/37.

30. 3RQDGWR�� QLH]DSU]HF]DOQ\P� MHVW� IDNW��*H� ND*G\� ]� HWDSyZ� E
G�F\FK� SU]HGPLRWHP� ]DPó-
ZLH�� SXEOLF]Q\FK� QD� URERW\� EXGRZODQH� XG]LHODQ\FK� SU]H]� 9ODDPVH� 5DDG� SU]HNUDF]Dá
SUyJ�RNUH�ORQ\�SU]H]�DUW����SNW��D��'\UHNW\Z\��������]H�]PLDQDPL�Z\QLNDM�F\PL�]�DUW���
ust. 6 Dyrektywy 89/440, oraz art. 6 Dyrektywy 93/37.

31. :�WDNLHM�V\WXDFML��]DPyZLHQLD�XG]LHODQH�SU]H]�9ODDPVH�5DDG�SRGOHJDá\�SRVWDQRZLHQLRP
'\UHNW\Z\� �������� ]H� ]PLDQDPL� ZQLHVLRQ\PL� SU]H]� '\UHNW\Z
� ������� L� '\UHNW\Z

������L�GODWHJR�WH*�SRZLQQ\�]RVWDü�XG]LHORQH�]JRGQLH�]�RNUH�ORQ\PL�WDP�]DVDGDPL�

32. :�UyG�W\FK�]DVDG��DUW�����XVW����L���'\UHNW\Z\���������]H�]PLDQDPL�ZQLHVLRQ\PL�SU]H]
DUW����XVW�����'\UHNW\Z\��������SU]HZLGXMH��*H�SRGPLRW\�]DPDZLDM�FH�SUDJQ�FH�XG]LHOLü
zamówienia publicznego na roboty budowlane w procedurach otwartych, ograniczonych,
OXE� QHJRFMDF\MQ\FK�� R� NWyU\FK�PRZD�Z� DUW�� �� XVW�� �� V�� ]RERZL�]DQH� SRLQIRUPRZDü� R
VZRLFK�]DPLDUDFK�SXEOLNXM�F�RJáRV]HQLH�Z�']LHQQLNX�8U]
GRZ\P�:(�

33. 3RGREQLH��DUW�����XVW����L���'\UHNW\Z\�������VWDQRZL��*H�SRGPLRW\�]DPDZLDM�FH�SUDJQ�FH
XG]LHOLü�]DPyZLHQLD�SXEOLF]QHJR�QD�URERW\�EXGRZODQH�Z procedurach otwartych, ograni-
F]RQ\FK� OXE�QHJRFMDF\MQ\FK�� R�NWyU\FK�PRZD�Z�DUW�� �� XVW�� ��� V�� ]RERZL�]DQH�SRLQIRr-
PRZDü�R�VZRLFK�]DPLDUDFK�SXEOLNXM�F�RJáRV]HQLH�Z�']LHQQLNX�8U]
GRZ\P�:(�

34. =� SRVWDQRZLH�� W\FK�Z\QLND�� *H� RERZL�]HN� SXEOLNDFML� RJáRV]HQLD� QLH� SRZVWDMH� W\ONR�Z
SU]\SDGNX��JG\�SRGPLRW\�]DPDZLDM�FH�]DPLHU]DM�� XG]LHOLü�]DPyZLHQLD�SXEOLF]QHJR�QD
roboty budowlane w procedurze negocjacyjnej, o której mowa w art. 5 ust. 3 Dyrektywy
��������]H�]PLDQDPL�ZQLHVLRQ\PL�SU]H]�'\UHNW\Z
���������OXE�Z art. 7 ust. 3 Dyrekty-
wy 93/37.

35. :�UR]SDWU\ZDQ\P�SU]\SDGNX��5]�G�%HOJLMVNL�QLH�SRGZD*D� IDNWX��*H�RJáRV]HQLH�QLH�]o-
VWDáR�RSXEOLNRZDQH�Z�']��8��:(��DQL�IDNWX��*H�ZDUXQNL�RNUH�ORQH�Z�DUW����XVW����'\UHk-
W\Z\���������]H�]PLDQDPL�ZQLHVLRQ\PL�SU]H]�'\UHNW\Z
���������RUD]�DUW����XVW����'y-
UHNW\Z\�������GRW\F]�FH�XG]LHODQLD�]DPyZLHQLD�Z�GURG]H�SURFHGXU\�QHJRFMDF\MQHM�EH]
XSU]HGQLHJR�RSXEOLNRZDQLD�RJáRV]HQLD��QLH�]RVWDá\�VSHáQLRQH�

36. -HGQDN*H�� QD� SU]HVáXFKDQLX�� 5]�G�%HOJLMVNL� RGZRáDá� VL
� GR� DUW�� ��'\UHNW\Z\� ������ QD
SRSDUFLH�VZRMHJR�VWDQRZLVND��*H�Z�SHZQ\FK�RNROLF]QR�FLDFK�SD�VWZR�F]áRQNRZVNLH�Po-
*H�E\ü�]JRGQLH�]�SUDZHP�]ZROQLRQH�]�]RERZL�]D��RNUH�ORQ\FK�Z�WHM�G\UHNW\ZLH�

37. 3U]HSLV�WHQ�SU]HZLGXMH��*H�'\UHNW\ZD�������QLH�PD�]DVWRVRZDQLD�Z�RGQLHVLHQLX�GR�
�D��]DPyZLH��XG]LHODQ\FK�Z�G]LHG]LQDFK��R�NWyU\FK�PRZD�Z�DUW����������L���'\UHNW\Z\

�������((&�OXE�VSHáQLDM�F\FK�ZDUXQNL�RNUH�ORQH�Z�DUW����XVW����WHM�G\UHNW\Z\�
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�E��]DPyZLH��QD�URERW\�EXGRZODQH��X]QDQH�]D�WDMQH�OXE�Z\NRQDQLX�NWyU\FK�PXV]��WRZa-
U]\V]\ü� V]F]HJyOQH� �URGNL� RVWUR*QR�FL� ]JRGQLH� ]� XVWDZDPL� RUD]� UR]SRU]�G]HQLDPL� OXE
SU]HSLVDPL� DGPLQLVWUDF\MQ\PL� RERZL�]XM�F\PL� Z� SD�VWZLH� F]áRQNRZVNLP�� NWyUHJR
VSUDZD�GRW\F]\��OXE�JG\�Z\PDJD�WHJR�RFKURQD�SRGVWDZRZ\FK�LQWHUHVyZ�EH]SLHF]H�VWZD
WDNLHJR�.UDMX�&]áRQNRZVNLHJR�

38. :�RGHUZDQLX�RG�]DJDGQLHQLD�VSy(QLRQHM�QDWXU\�WHJR�X]DVDGQLHQLD��NWyUH�5]�G�%HOJLMVNL
SRGQLyVá�SR�UD]�SLHUZV]\�QD�SU]HVáXFKDQLX�QLH�SRGDM�F�*DGQHJR�ZD*QHJR�SRZRGX�QD�X]a-
VDGQLHQLH�RSy(QLHQLD�� QDOH*\� ]DXZD*\ü��*H�5]�G�%HOJLMVNL� QLH� SU]HGVWDZLá�*DGQ\FK�Go-
ZRGyZ�QD� WR�� *H�Z� SU]\SDGNX� NWyUHJRNROZLHN� ]� ]DPyZLH�� SXEOLF]Q\FK� QD� URERW\� Eu-
GRZODQH� XG]LHODQ\FK� SU]H]� 9ODDPVH� 5DDG�PLDáD� PLHMVFH� MHGQD� ]� V\WXDFML� RNUH�ORQ\FK
w Artykule 4.

39. =�WHJR�WH*�SRZRGX�X]DVDGQLHQLH�WR�PXVL�]RVWDü�RGU]XFRQH�
40. 5]�G� %HOJLMVNL� VWZLHUG]Lá� UyZQLH*�� *H� QD� SR]LRPLH� NUDMRZ\P�� XVWDZD� ]� GQLD� ��� OLSFD

����� U��� NWyUD� RERZL�]\ZDáD�Z� UR]ZD*DQ\P� RNUHVLH�� D� NWyUHM� DUW�� �� XVW�� �� VWDQRZL��*H
Ä.D*G\�0LQLVWHU� MHVW� XSRZD*QLRQ\��Z� UDPDFK� VZRLFK�XSUDZQLH��� SRGHMPRZDü� GHF\]MH
GRW\F]�FH� ]DZDUFLD� L� UHDOL]DFML� ]DPyZLH�� XG]LHODQ\FK� SU]H]� SD�VWZR� L� RUJDQyZ� NWyUH
SRGOHJDM��MHJR�ZáDG]\�KLHUDUFKLF]QHM´��QLH�VWRVRZDáR�VL
�RUJDQyZ�OHJLVODF\MQ\FK��PL
G]\
LQQ\PL�GODWHJR��*H�QLH]DOH*QR�ü�L�VXSUHPDFMD�ZáDG]\�XVWDZRGDZF]HM�Z�.RQVW\WXFML�%Hl-
JLL�XQLHPR*OLZLDáD�SRGOHJDQLH�SU]H]�ZáDG]
�SUDZRGDZF]���D tym samym Vlaamse Raad,
ZáDG]\�Zykonawczej.

41. 3U]HGH�ZV]\VWNLP�QDOH*\�]DXZD*\ü��*H�X]DVDGQLHQLH�WR��RSDUWH�QD�SUDZLH�NUDMRZ\P��QLH
ZSá\ZD�DQL�QD�IDNW�X]QDQLD�9ODDPVH�5DDG�]D�VWDQRZL�F��SRGPLRW�]DPDZLDM�F\�Z�]Qa-
czeniu art. 1 pkt (b) Dyrektywy 71/305 ze zmianami wniesionymi przez art. 1 ust. 1 Dy-
UHNW\Z\���������RUD]�Z�]QDF]HQLX�DUW���SNW��E��'\UHNW\Z\��������DQL�Z\QLNDM�F\�]�WHJR
RERZL�]HN� SU]HVWU]HJDQLD� SRVWDQRZLH�� W\FK� G\UHNW\Z� RGQR�QLH� SXEOLNDFML� L� SURFHGXU
udzielania zamówienia.

42. =JRGQLH�]�XVWDORQ\P�RU]HF]QLFWZHP��NUDM�F]áRQNRZVNL�QLH�PR*H�RSLHUDü�VL
�QD�SRVWDQo-
ZLHQLDFK�� SUDNW\NDFK� L� XZDUXQNRZDQLDFK� LVWQLHM�F\FK� Z jegR� ZHZQ
WU]Q\P� SRU]�GNX
SUDZQ\P�DE\�X]DVDGQLü�QLHGRSHáQLHQLH�SU]H]�VLHELH�]RERZL�]D��L�WHUPLQyZ�RNUH�ORQ\FK
w dyrektywie (patrz, szczególnie, Sprawa C-144/97 Komisja przeciwko Francji [1998]
(&5�,������XVW
S����

43. 'ODWHJR�WH*�X]DVDGQLHQLH�WR�UyZQLH*�QLH�PR*H�]RVWDü�SU]\M
WH�
44. 0DM�F�QD�XZDG]H�SRZ\*V]H�RNROLF]QR�FL�QDOH*\�X]QDü��L*

− SRSU]H]�QLHVSHáQLHQLH�RERZL�]NX�RSXEOLNRZDQLD�RJáRV]HQLD�R�SU]HWDUJX�Z�']��8��:(
GRW\F]�FHJR� WDN� FDáR�FL� SURMHNWX� MDN� L� ND*GHJR� ]� MHJR� HWDSyZ� GRW\F]�FHJR� EXGRZ\
siedziby Vlaamse Raad, oraz

− SRSU]H]� QLHVSHáQLHQLH� RERZL�]NX� ]DVWRVRZDQLD� SURFHGXU� XG]LHODQLD� ]DPyZLH�� RNUe-
�ORQ\FK�Z�'\UHNW\ZLH� �������� ]H� ]PLDQDPL�ZQLHVLRQ\PL� SU]H]�'\UHNW\Z
� �������
RUD]�'\UHNW\Z
��������D�GRNáDGQLH�SRSU]H]�QLHX]DVDGQLRQH�XG]LHOHQLH�]DPyZLHQLD�QD
reali]DFM
�(WDSX�1U���Z�WU\ELH�QHJRFMDFML�
.UyOHVWZR�%HOJLL� QLH�Z\SHáQLáR� VZRLFK� ]RERZL�]D�� Z\QLNDM�F\FK� ]� W\FK� G\UHNW\Z�
D�GRNáDGQLH��]�DUW����L����XVW����L���'\UHNW\Z\�������
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'HF\]MD��GRW\F]�FD��NRV]WyZ

Koszty
45. =JRGQLH�]�DUW�����XVW����=DVDG�SURFHVRZ\FK��VWURQD�SU]HJU\ZDM�FHM� MHVW�]RERZL�]DQD�GR

]DSáDW\�NRV]WyZ��3RQLHZD*�.UyOHVWZR�%HOJLL�VSUDZ
�SU]HJUDáR��PXVL�RQR�SRQLH�ü�NRV]W\
SRVW
SRZDQLD�

Sentencja  orzeczenia

Na tej podstawie,

75<%81$à
(Szósta Izba)
niniejszym:
1. 2U]HND��L*�

− SRSU]H]�QLHGRSHáQLHQLH�RERZL�]NX�RSXEOLNRZDQLD�RJáRV]HQLD�R�SU]HWDUJX�Z Dzienniku
8U]
GRZ\P�:VSyOQRW� (XURSHMVNLFK� GRW\F]�FHJR� FDáR�FL� SURMHNWX� RUD]� MHJR� SRV]F]e-
JyOQ\FK�HWDSyZ�]ZL�]DQ\FK�]�EXGRZ��VLHG]LE\�9ODDPVH�5DDG��RUD]

− SRSU]H]� QLHGRSHáQLHQLH� RERZL�]NX� ]DVWRVRZDQLD� SURFHGXU� RNUH�ORQ\FK� Z Dyrektywie
5DG\��������((&�]�GQLD���� OLSFD������ U��GRW\F]�FHM�NRRUG\QDFML�SURFHGXU�XG]LHODQLD
]DPyZLH��SXEOLF]Q\FK�QD�URERW\�EXGRZODQH��]JRGQLH�]H�]PLDQDPL�ZQLHVLRQ\PL�SU]H]
'\UHNW\Z
�5DG\��������((&�]�GQLD����OLSFD������U��RUD]�'\UHNW\Z
�5DG\�������((&
]�GQLD����OLSFD������U��R�NRRUG\QDFML�SURFHGXU�XG]LHODQLD�]DPyZLH��SXEOLF]Q\FK�QD�Uo-
ERW\�EXGRZODQH��D�Z�V]F]HJyOQR�FL��SRSU]H]�QLHX]DVDGQLRQH�XG]LHOHQLH�]DPyZLHQLD�QD
UHDOL]DFM
�(WDSX�1U���Z�WU\ELH��.UyOHVWZR�%HOJLL�QLH�GRSHáQLáR�VZRLFK�]RERZL�]D��Zy-
QLNDM�F\FK�] t\FK�G\UHNW\Z��D�GRNáDGQLH�]�DUW����RUD]����XVW����L���'\UHNW\Z\�������

2. 1DND]XMH�.UyOHVWZX�%HOJLL�]DSáDFLü�NRV]W\�SRVW
SRZDQLD�


